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The  opinions  in  this  volume  of  the  Montana  Reports  have 
been  edited  and  are  reported,  under  the  supervision  of  the 
justices,  by  Oliver  T.  Crane,  Esquire,  a  member  of  the  bar  of 
the  Supreme  Court. 


JUSTICES 


OF 


The  Supreme  Court  of  the  State  of  Montana, 

DURING  THE  TIME  OF  THESE  REPORTS. 


The  Hon.  Theo.  Brantly,  Chief  Justice. 

The  Hon.  William  T.  Pigott,1  ) 

The  Hon.  George  R.  Milburn,  V     Associate  Justices. 

The  Hon.  William  L.  Holloway,2      ) 


1.  Term  expired  January  5, 1908. 

2.  Qualified  January  5, 1903. 


Commissioners  : 

Hon.  John  B.  Clayberg,* 
Hon.  Lew  L.  Callaway,* 
Hon.  W.  H.  Poorman.* 


•  Qualified  April  1, 1903. 


OFFICERS  OF  THE  COURT. 

James  Donovan,  Attorney  General. 

Frank  D.  Mettler,  First  Asst.  Attorney  General. 

George  Y.  Patten,  Second  Asst.  Attorney  General. 

Henry  G.  Rickerts,  Clerk. 

Oliver  T.  Crane,1  Marshal. 

Thomas  E.  Crutcher,2  Marshal. 

August  G>  Schneider,  Court  Stenographer. 

Herbert  A.  VanHorne,8  Stenographer  to  Commissioners. 


1.  Resignation  took  effect  September  1, 1902. 

2.  Qualified  September  1, 1902. 
8.    Qualified  April  l,  1903. 


Supreme  Court  Commissioners. 


(Laws  of  1903,  Chapter  xiv.) 

SENATE  BILL  No.  2. 

Ax  Act  to  provide  for  the  appointment  by  the  Suprkme 
Court  of  three  Commissioners,  to  be  known  as  Commis- 
sioners of  the  Supreme  Court,  and  to  provide  addi- 
tional clerical  assistance  therefor,  to  relieve  said 
Court  from  the  overburdened  condition  of  its  calen- 
dar. 

Be  it  Enacted  by  the  Legislative  Assembly  of  the  State  of 
Montana: 

Section  I. 

The  Supreme  Court  of  the  State  of  Montana  shall,  on  or  be- 
fore the  first  day  of  April,  A.  D.  1903,  appoint  three  persons, 
of  legal  learning  and  personal  worth,  as  Commisaioners  of  the 
Supreme  Court.  It  shall  be  the  duty  of  said  Commissioners, 
under  such  rules  and  regulations  as  said  Court  may  adopt,  to 
as&ist  in  the  performance  of  its  duties,  and  in  the  disposition  of 
the  numerous  causes  now  pending  in  said  Court  undetermined. 

The  said  Commissioners  shall  hold  office  for  the  term  of  four 
years,  from  and  after  their  appointment,  during  which  time 
they  shall  not  engage  in  the  practice  of  law.  They  shall  each 
receive  a  salary  of  $4,000.00  per  annum,  payable  at  the  same 
time  and  in  the  same  manner  as  the  salary  of  a  Judge  of  said 
Court. 

Before  entering  upon  the  discharge  of  their  duties  they  shall 
each  take  an  oath  to  support  the  Constitution  of  the  United 
States,  and  the  Constitution  of  the  State  of  Montana,  and  to 
faithfully  discharge  the  duties  of  the  office  of  Commissioner  of 
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the  Supreme  Court,  to  the  beet  of  their  ability.  The  said  Court 
shall  have  power  to  remove  any  and  all  members  of  said  Com- 
mission at  any  time,  and  all  vacancies  in  such  commission  shall 
be  filled  in  like  manner.  The  term  of  office  of  said  Commis- 
sioners shall  expire  at  the  end  of  four  years  from  date  of  their 
appointment,  and  no  further  appointment  shall  be  made,  but 
this  Act  shall  thereafter  be  inoperative. 

Section  II. 
Upon  the  appointment  of  said  Commissioners,  as  in  this  Act 
provided,  and  whenever  in  the  opinion  of  the  said  Court  it  may 
be  deemed  necessary,  the  Court  may  employ  additional  clerical 
assistance,  for  the  use  of  such  Commission,  and  such  person  or 
persons  shall  serve  during  the  pleasure  of  the  Court  and  shall 
receive  as  compensation  for  such  services  such  sum  as  may  be 
fixed  by  the  Court  not  to  exceed  the  sum  of  $200  per  month, 
the  same  to  be  paid  upon  the  certificate  of  the  Chief  Justice  or, 
in  his  absence,  of  one  of  the  Justices  of  said  Court 

Section  HI. 
This  Act  shall  take  effect,  and  be  in  force,  from  and  after  its 
passage  and  approval. 


ATTORNEYS  AND  COUNSELORS  AT  LAW 

ADMITTED  FROM  JaXTJABY  6,  1908,  TO  MAY  23,  1903. 


Coulins,  Frederick  V.  H.  Lasker,  Richard,  Jr. 

Dickerson,  John  O.  Mass,  D.  H.,  Jr. 

Dignan,  Thomas  Parsons,  Harry  H. 

Fisher,  Edmund  *  Rockwood,  J.  E. 

Keneck,  Eugene  E.  Tressler,  John  A. 


DIRECTORY 


OF  THE 


Judicial  Districts  of  the  State  of  Montana. 

1903. 


Fiest  Judicial  District. 

County  of  Lewis  and  Clarke.    County  Seat,  Helena. 

District  Judges:  Hon.  Henry  C.  Smith;  Hon.  James  M. 
Clements. 

Officers:  County  Attorney,  Lincoln  Working,  Esq.;  Clerk 
of  District  Court,  Finlay  McRae ;  Sheriff,  Jefferson  O'Connell. 

Second  Judicial  Distbict. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges:  Hon.  William  Clancy;  Hon.  E.  W.  Har- 
ney; Hon.  J.  B.  McClernan. 

Officers :  County  Attorney,  Peter  Breen,  Esq. ;  Clerk  of  Dis- 
trict Court,  Samuel  M.  Koberts ;  Sheriff,  J.  J.  Quinn. 

Third  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Granite. 

District  Judge,  Hon.  Welling  Napton. 

Officers  (Deer  Lodge  County — County  Seat,  Anaconda) : 
County  Attorney,  Joseph  J.  McCaffery,  Esq. ;  Clerk  of  District 
Court,  William  E.  Thomas ;  Sheriff,  George  A.  Storrar.  (Pow- 
ell County — County  Seat,  Deer  Lodge)  :  County  Attorney, 
O.  E.  Emerson,  Esq. ;  Clerk  of  District  Court*  R  Lee  Kelley ; 
Sheriff,  J.  C.  Barnden.  (Granite  County — County  Seat,  Phil- 
ipsburg)  :  County  Attorney,  David  M.  Durf ee,  Esq. ;  Clerk  of 
District  Oourt>  James  E.  Abbey ;  Sheriff,  F.  J.  McDonald. 
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Fourth  Judicial  District. 

Counties  of  Missoula  and  Ravalli. 

District  Judge,  Hon.  F.  C.  Webster. 

Officers  (Missoula  County — County  Seat,  Missoula)  :  County 
Attorney,  Charles  H.  Hall,  Esq. ;  Clerk  of  District  Court,  R 
W.  Kemp;  Sheriff,  H.  W.  Thompson.  (Ravalli  County — 
County  Seat>  Hamilton)  :  County  Attorney,  William  P.  Baker, 
Esq. ;  Clerk  of  District  Court,  John  F.  Cone;  Sheriff,  Joshua 
Pond. 

Fifth  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judge,  Hon.  Montgomery  EL  Parker. 

Officers  (Beaverhead  County — County  Seat,  Dillon)  :  County 
Attorney,  C.  W.  Robinson,  Esq. ;  Clerk  of  District  Court, 
George  W.  French;  Sheriff,  Marmaduke  Gist;  (Jefferson 
County — County  Seat>  Boulder) :  County  Attorney,  C.  R. 
Stf anahan,  Esq. ;  Clerk  of  District  Court,  A.  J.  Holloway ; 
Sheriff,  A.  V.  Gibson.  (Madison  County — County  Seat,  Vir- 
ginia City)  :  County  Attorney,  M.  M.  Duncan,  Esq. ;  Clerk  of 
District  Court,  James  G.  Walker ;  Sheriff,  Charles  C.  Hill. 

Sixth  Judicial  District. 

Counties  of  Park,  Carbon  and  Sweet  Grass. 

District  Judge,  Hon.  Frank  Henry. 

Officers  (Park  County — County  Seat,  Livingston)  :  County 
Attorney,  A.  P.  Stark,  Esq. ;  Clerk  of  District  Court,  Arthur 
C.  Davis,  Jr. ;  Sheriff,  A.  S.  Robertson.  (Carbon  County — 
County  Seat,  Red  Lodge)  :  County  Attorney,  L.  O.  Caswell, 
Baq. ;  Clerk  of  District  Court,  E.  R  Esselstyn ;  Sheriff,  M.  W. 
Potter.  (Sweet  Grass  County — County  Seat,  Big  Timber)  : 
County  Attorney,  E.  M.  Hall,  Esq. ;  Clerk  of  District  Court, 
Ben.  M.  Mjelde;  Sheriff,  Oscar  A.  Fallang. 

Seventh  Judicial  District. 

Counties  of  Yellowstone,  Custer,  Dawson  and  Rosebud. 

District  Judge,  Hon.  Charles  H.  Loud. 

Officers    (Yellowstone    County — County    Seat,    Billings) : 
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County  Attorney,  Charles  L.  Harris,  Esq. ;  Clerk  of  District 
Court,  T.  A.  Williams;  Sheriff,  George  W.  Hubbard.  (Ouster 
County— County  Seat,  Miles  City)  :  County  Attorney,  James 
H.  Johnston,  Esq. ;  Clerk  of  District  Court,  A.  T.  McAusland ; 
Sheriff,  William  E.  Savage.  (Dawson  County — County  Seat, 
Glendive)  :  County  Attorney,  C.  C.  Hurley,  Esq. ;  Clerk  of 
District  Court,  James  Rivines;  Sheriff,  George  B.  Williams. 
(Rosebud  County — County  Seat,  Forsyth)  :  County  Attorney, 
Fred  L.  Gibson,  Esq. ;  Clerk  of  District  Court,  D.  J.  Muri ; 
Sheriff,  Charles  Davis. 

Eighth  Judicial  District. 

County  of  Cascade.    County  Seat,  Great  Falls. 
District  Judge,  Hon.  Jere  B.  Leslie. 

Officers :  County  Attorney,  R.  W.  Berry,  Esq. ;  Clerk  of 
District  Court,  John  T.  Athey ;  Sheriff,  Herman  E.  Benner. 

Ninth  Judicial  District. 

Counties  of  Gallatin,  Broadwater  and  Meagher. 

District  Judge,  Hon.  W.  R.  C.  Stewart 

Officers  (Gallatin  County — County  Seat,  Bozeman)  :  County 
Attorney,  George  D.  Pease,  Esq. ;  Clerk  of  District  Court, 
Charles  B.  Anderson;  Sheriff,  Thomas  J.  Fowler.  (Broad- 
water County — County  Seat,  Townsend) :  County  Attorney, 
J.  A.  Matthews,  Esq. ;  Clerk  of  District  Court,  Fred.  Bubser ; 
Sheriff,  James  Munden.  (Meagher  County — County  Seat, 
White  Sulphur  Springs)  :  County  Attorney,  Max  Waterman, 
Esq.;  Clerk  of  District  Court,  Baker  W.  Badger;  Sheriff, 
Charles  H.  Sherman. 

Tenth  Judicial  District. 

County  of  Fergus.     County  Seat,  Lewistown. 
District  Judge,  Hon  Edwin  K.  Cheadle. 
Officers :     County  Attorney,  O.  W.  Belden,  Esq. ;  Clerk  of 
District  Court,  Edmund  Wright;  Sheriff,  L.  P.  Slater. 
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Eleventh  Judicial  District. 

Counties  of  Flathead  and  Teton. 

District  Judge,  Hon.  D.  F.  Smith. 

Officers  (Flathead  County — County  Seat,  Kalispell)  :  County 
Attorney,  G.  H.  Grubb,  Esq. ;  Clerk  of  District  Court,  James 
K.  Lang ;  Sheriff,  O.  P.  Gregg,  (Teton  County — County  Seat, 
Choteau) :  County  Attorney,  J.  E.  Erickson,  Esq. ;  Clerk  of 
District  Court,  Sterling  McDonald ;  Sheriff,  C.  Wallace  Taylor. 

Twelfth  Judicial  District. 

.  Counties  of  Choteau  and  Valley. 

District  Judge,  Hon.  John  W.  Tattan. 

Officers  (Choteau  County  — ■  County  Seat,  Fort  Benton)  : 
County  Attorney,  Charles  N".  Pray,  Esq. ;  Clerk  of  District 
Court,  Charles  H.  Boyle;  Sheriff,  John  Buckley.  (Valley 
County — County  Seat,  Glasgow)  :  County  Attorney,  John  J. 
Kerr,  Esq. ;  Clerk  of  District  Court,  John  Survant ;  Sheriff, 
Harry  Cosner. 


CORRECTION. 


In  Volume  26  of  the  Montana  Reports,  page  451,  line  6.  the 
sentence  should  read  as  follows:  "He  gave  it  a  glance,  and  as 
it  was  not  spragged  or  supported,  he  thought  it  secure."  Holders 
of  Volume  26  are  requested  to  make  this  correction. 

In  State  v.  Felker  (27  Montana  Reports,  page  452)  "William 
Clancy,  Judge,"  should  be  substituted  for  "John  B.  McClernan, 
Judge." 
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Appeal — New  Trial — Opinion  of  Trial  Court — BUI  of  Excep- 
tions— Absence  of  Opinion — Action  on  Bank  Check — Burden 
of  Proof — Bona  Fide  Holder. 

1.  Where,  on  appeal  from  an  order  granting  a  new  trial,  the  opinion  of  the 
trial  judge,  while  found  In  the  transcript,  la  not  embraced  In  any  bill  of 
exceptions,  It  la  no  part  of  the  record,  and  cannot  be  considered. 
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2.  In  an  action  on  a  bank  check,  where  the  answer  claims  it  was  obtained 
from  the  payee  by  fraud,  of  which  plaintiff  had  notice,  the  burden  is  on 
defendant  to  show  the  fraud,  and  then  on  plaintiff  to  show  himself  a  bona 
fide  holder. 

3.  When  negotiable  paper  is  shown  to  have  been  obtained  from  the  maker  or 
owner  by  fraud,  a  subsequent  transferee  must,  before  he  is  entitled  to  re- 
cover, show  that  he  is  a  bona  fide  purchaser. 

4.  Where,  in  an  action  on  negotiable  paper,  it  is  shown  to  have  been  obtained 
from  the  maker  or  owner  by  fraud,  the  question  whether  the  plaintiff  baa 
shown  himself  a  bona  fide  holder  for  value  is  for  the  jury. 

5.  An  order  for  a  new  trial  being  general  in  terms,  it  must  be  assumed  on 
appeal  that  the  trial  court  was  of  opinion  that  the  evidence  was  insufficient 
in  the  sense  that  it  preponderated  against  the  conclusion  of  the  jury. 

6.  On  a  motion  for  a  new  trial  the  verdict  should  be  set  aside  if  the  trial 
judge  be  satisfied  it  is  not  warranted  by  the  evidence. 

Appeal  from  Distinct  Court,  Silver  Bow  County;  Theo. 
Brantly,  Judge. 

Action  by  Phil.  J.  Harrington  against  the  Butte  &  Boston 
Mining  Company,  impleaded  with  John  A.  Leggat  There  was 
judgment  for  plaintiff,  and  from  an  order  granting  a  new  trial 
planitiff  appeals.    Affirmed. 

Mr.  J.  E.  Healy,  for  Appellant 

In  the  statement  on  motion  for  new  trial  when  the  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict  is  relied  upon,  then 
the  particulars  in  which  the  evidence  was  insufficient  to  justify 
the  verdict  must  be  set  forth;  generalizations  and  conclusions 
will  not  bring  up  the  matter  for  review,  either  in  the  trial  or 
supreme  court.  The  statute  requires  that  unless  the  particulars 
shall  be  set  forth  the  statement  must  be  disregarded.  We  think 
that  the  alleged  specifications  should  have  been  disregarded,  and 
if  they  were  not,  then  we  ask  this  court  to  correct  the  error  in 
granting  a  new  trial  which  was  committed  by  the  trial  court. 
(See  Section  1173,  Code  of  Civil  Procedure;  Mason  v.  Ger- 
maine,  1  Mont.  263;  Thorp  v.  Freed,  Ibid.  651;  Stafford  v. 
Hornbuckle,  3  Mont  485 ;  Bass  v.  Baker,  6  Mont  442 ;  Ray- 
mond v.  Thexton,  7  Mont  299 ;  Carron  v.  Wood,  10  Mont  500 ; 
Gallatin  Coal  Co.  v.  Lay,  10  Mont.  528;  McLeod  v.  Dickerson, 
11  Mont.  438 ;  Partridge  v.  San  Francisco,  27  Oal.  415 ;  Hid- 
den v.  Jordan,  28  Id.  312 ;  Leroy  v.  Rodgers,  30  Ibid.  233 ; 
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Zenith  Co.  v.  Irvine,  32  Ibid.  303 ;  Love,  etc.  v.  S.  N.  L.  W., 
32  Ibid.  350 ;  Coleman  v.  Gilmore,  49  Zftid.  340 ;  A'eMey  v. 
Ifacfc,  49  Ibid.  524;  fiftorp  v.  Goodwin,  51  Zftid  219;  Crane 
v.  Gladding,  59  Z&td.  303 ;  Benjamin  v.  Stewart,  61  Z&td.  605 ; 
flVH  v.  Uea%,  61  Ibid.  292 ;  .Bate  v.  MUler,  63  ZWd.  233 ; 
Patent  Brick  Co.  v.  Moore,  75  Ibid.  205*;  Lowrey  v.  $aZz,  75 
76id.  349 ;  Alpers  v.  Shammel,  75  Zfrtd.  590 ;  Hershey  v.  Kness, 
75  Zfttd  115;  Dwnahoe  v.  Mariposa,  etc.,  66  Zftid.  317;  Parker 
v.  iZeay,  76  Zftid.  103 ;  if  cn&  v.  Howe  Investment  Co.,  76  7&td 
50 ;  Pari?  v.  Raynor,  76  Z&id.  647 ;  Jf  tUait  v.  Hood,  30  Pac. 
1107  ;  Sterling  v.  Parsons  (Utah),  33  Pac  245 ;  Love  v.  Anchor 
Raisin  Co.  (Cal.),  45  Pac.  1044;  Zicklerw.  Deegan,  16  Mont. 
108  ;  Bardwell  v.  Anderson,  18  Mont  528 ;  First  National  Bank 
v.  Roberts,  9  Mont  326;  Strassberger  v.  Beecher,  20  Mont. 
143.) 

From  an  examination  of  the  cases  before  cited,  and  particu- 
larly the  cases  of  Bank  v.  Roberts  and  Strassberger  v.  Beecher, 
supra,  we  deduce  this  rule:  "If  there  be  conflicting  evidence 
upon  a  pointy  the  particular  evidence  which  is  relied  upon  to 
overturn  the  verdict  must  be  particularized ;  but  if  the  whole 
evidence  taken  together,  as  was  the  case  in  Strassberger  v. 
Beecher,  fails  to  present  sufficient  facts  to  justify  a  legal  con- 
clusion sustaining  the  verdict,  then  general  conclusions  will  be 
considered  as  sufficient  It  is  sufficient  to  say  'there  is  no  evi- 
dence' when  there  is  no  evidence  in  fact  But  this  is  not  suffi- 
cient when  there  is  conflicting  evidence." 

In  case  the  motion  for  a  nonsuit  was  well  taken  and  the  de- 
fendant proceeded  and  put  in  testimony,  the  error,  if  any,  was 
waived.      (Estee's  Pleadings,  4783,  note.)     But  even  if  not 
waived,  we  think  that  the  specific  grounds  of  nonsuit  were 
waived  by  setting  forth  only  the  proposition  that  the  plaintiff 
failed  to  make  out  a  case.    A  general  statement  without  stating 
the  grounds  is  not  sufficient.     (Estees'  Pleadings  (Fourth  Edi- 
tion), 4781 ;  Hayne  on  Xew  Trial  and  Appeal,  Sec.  149  and 
cases  cited.)     If  a  matter  be  not  specified  as  error  it  is  waived. 
(Ibid.)     It  is  the  settled  law  that  fraud  will  not  be  presumed 
and  will  not  be  imputed  unless  a  very  strong  case  is  made  out 
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In  this  case  the  answer  alleged  fraud.  Under  such  circumstances 
it  was  incumbent  upon  the  plaintiff  to  prove  his  good  faith. 
This  we  submit  he  did.  (Kerr,  Fraud  and  Mistake,  383  ;  Civil 
Code>  Sec,  2119.) 

We  take  it  to  be  the  law,  settled  beyond  cavil  or  doubt,  that 
mere  suspicious  circumstances  will  not  avoid  the  payment  of  a 
bill  or  note;  nothing  will  satisfy  the  requirements  of  the  law 
save  knowledge.     (Goodman  v.  Simonds,  15  Law  Ed.  941.) 

The  right  of  a  bona  fide'holier  jto  recover  can  be  defeated 
only  by  proof  of  such  circumstances  as  show  he  took  the  paper 
with  knowledge  of  some  infirmity  in  it>  or  with  such  suspicion 
with  regard  to  its  validity  that  his  conduct  in  taking  it  was 
fraudulent.  (Nat.  Bank  of  Republic  v.  Young  (N.  J.),  5  Cent 
113.)  Mere  notice  of  facts  such  as  would  put  a  prudent  man 
on  his  inquiry,  which  inquiry,  if  pursued,  would  have  disclosed 
the  infirmity  of  the  paper,  is  not  sufficient  to  impeach  the  title 
of  the  holder  of  negotiable  paper  taken  for  value  before  ma- 
turity, so  as  to  let  in  defenses  which  the  paper  wo  lM  be  subject 
to  in  the  hands  of  the  original  party.  (Ibid.)  Knowledge  of 
the  consideration,  even  when  imparted  by  the  note  itself,  will 
not  prejudice  the  rights  of  a  good  faith  purchaser,  unless  the 
consideration  is  such  as  invalidates  the  note  or  is  legally  insuffi- 
cient. (New  v.  Walker  (Ind.),  6  West  873.)  The  purchaser 
.of  a  negotiable  note,  before  maturity,  and  for  a  valuable  consid- 
eration, is  not  bound  to  inquire  of  the  maker  whether  there  Is 
any  defect  in  it,  or  defense  against  it ;  but  is  entitled  to  protec- 
tion, unless  there  was  bad  faith  in  the  purchaset,  or  such  gross 
negligence  as  is  evidence  of  bad  faith;  and  his  purchase  for 
value  before  maturity  being  shown,  the  onus  of  proving  notice 
is  on  the  maker.  (Wildsmith  v.  Tracy,  80  Ala.  258.)  Notice 
of  facts  to  impeach  a  bill  means  knowledge  of  those  facta,  and 
by  facts  is  intended  facts  which  of  themselves  impeach  the 
transaction,  and  not  merely  facte  which  tend  to  prove  fraud  or 
excite  suspicion.  (Credit  Co.  v.  Howe,  3K  E  564  (Conn.), 
8  Atl.  472.)  The  pendency  of  a  suit  relating  to  the  validity  of 
negotiable  paper  is  not  constructive  notice  to  subsequent  holders 
thereof  before  maturity.     (Enfield  v.  Jordan,  80  TJ.  S.,  L.  Ed- 
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523.)  The  purchaser  of  a  note  from  a  bona  fide  holder  for 
value  may  recover  thereon,  though  he  had  knowledge  of  equities 
against  it  when  he  took  it  (Butterfield  v.  Ontario  C.  C.  N.  D., 
(X.  Y.)  32  Fed.  891 ;  Bodley  v.  Emporia  Nat  Bank,  38  Kan. 
59,  16  Pac.  88.)  A  mere  suspicious  circumstance  will  not  pre- 
vent a  party  from  becoming  a  bona  fide  purchaser  of  a  note  for 
value.  (Manufacturers'  Nat.  Bank  v.  Newell,  71  Wis*  309, 
37  X.  W.  420;  Davis  v.  Seeley  (Mich.),  15  Western,  412,  38 
X.  W.  901 ;  Tescher  v.  Morea,  118  Ind.  586,  21  Ml  E.  316.) 

The  purchaser  of  a  note  is  presumably  a  bona  fide  holder  and 
can  recover  in  an  action  against  the  maker  unless  not  only  a 
good  defense  is  proved,  but  also  that  purchaser  had  knowledge 
of  the  defense  before  taking  the  note.  (McRitchie  v.  Johnson, 
(Kan.)  30  Pac.  477.)  A  transferee  of  a  note  fraudulently  ob- 
tained in  its  inception,  from  a  bona  fide  purchaser  for  value 
before  maturity,  is  entitled  to  recover  thereon,  by  virtue  of  the 
right  acquired  from  his  indorser,  notwithstanding  any  knowl- 
edge he  may  have  had  at  the  time  of  the  indorsement  to  him  of 
the  fraudulent  origin  of  the  note.  (Cover  v.  Myers  (Md.),  23 
AtL  850;  Cover  v.  Bowersox  (Md.),  23  Atl.  1037;  Cameron  v. 
First  Nat.  Bank,  46  Mo.  App.  440.) 

The  assignee  of  a  promissory  note  having  nothing  on  its  face 
or  in  the  written  indorsement  or  assignment  to  indicate  its  in- 
validity may,  in  Colorado,  recover  thereon  against  the  maker, 
although  he  was  in  possession  of  facts  or  circumstances  suffi- 
cient to  arouse  suspicion  in  the  mind  of  a  person  of  ordinary 
prudence^  and  is  guilty  of  negligence  in  not  first  following  up 
such  information.  (Tourlettotte  v.  Brown,  29  Pac.  130,  1  Colo. 
App.  408;  Merchants'  Bank  v.  McClellcmd,  13  Pac.  725.) 

The  ordinary  rules  of  constructive  notice  applicable  to  pur- 
chasers  of  personalty  do  not  apply  to  negotiable  instruments, 
the  decisive  test  of  the  holder's  right  to  which  is  the  bona  fides 
of  the  transaction,  without  regard  to  the  vendor's  fraud  or  title. 
The  omission  from  Tex.  Rev.  Statutes,  Art.  265,  relating  to 
transfers  of  negotiable  paper,  of  the  words  "in  the  usual  course 
of  trade/'  is  immaterial.  (Wilson  v.  Denton,  82  Tex.  531,  18 
S.  W.  620.)    Neglect  to  inquire  as  to  the  inception  of  a  note  is 
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1.  Where,  on  appeal  from  an  order  granting  a  new  trial,  the  opinion  of  the 
trial  judge,  while  found  in  the  transcript,  la  not  embraced  In  any  bill  of 
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fraud.  {Breckenridge  v.  Lewis,  84  Me.  349,  24  Atl.  164.) 
Knowledge  of  facts  which  would  put  a  prudent  man  on  inquiry 
will  not  affect  the  right  of  a  purchaser  of  a  promissory  note  to 
recover,  if  otherwise  a  bona  fide  holder  for  value.  {Clark  v. 
Evans,  C.  C.  App.  (8th  C.),  66  Fed.  263,  23  Wash.  Law  Rep. 
502,  73  C.  C.  A.  43.)  Circumstances  suggesting  fraud  in  the 
execution  and  issuance  of  a  negotiable  instrument  are  not  suffi- 
cient to  affect  the  character  of  the  holder  of  the  same  as  a  bona 
fide  holder  for  value,  but  actual  knowledge  of  the  infirmity 
is  required  to  effect  such  result.  {Lincoln  Nat.  Bank  v.  Sclwen, 
56  Mo.  App.  160.)  A  purchaser  of  a  negotiable  promissory 
note,  for  a  valuable  consideration  before  maturity,  is  not  af- 
fected by  notice  of  facts  calculated  to  arouse  the  suspicions  of 
a  prudent  man  as  to  the  transactions  in  which  the  note  was 
given,  unless  it  is  of  such  a  character  as  to  render  his  act  in  pur- 
chasing  the  note  without  investigation  an  act  of  bad  faith. 
{Bowman  v.  Metzger,  39  Pac.  3  (Ora)  A  holder  of  a  nego- 
tiable note  bona  fide  for  value  without  notice  may  recover  there- 
on, although  he  took  it  under  circumstances  which  should  excite 
the  suspicion  of  a  prudent  man.  {Clarion  Nat.  Bank  v.  Mor- 
gan (P  a.) ,  165  Pa.  199,  25  Pitts.  L.  J.  K  S.  231,  30  Atl.  95.) 
One  about  to  purchase  negotiable  paper  is  not  required  by 
good  faith  to  make  any  inquiry  as  to  possible  defenses  of  which 
he  had  no  notice  either  from  the  face  of  the  paper  or  facts  com- 
municated at  the  time.  {First  Nat.  Bank  v.  Weston,  88  Hun. 
29,  34  K  Y.  Supp.  558.)  That  a  negotiable  note  recites  on  its 
face  that  it  is  given  for  rent  of  a  designated  farm  for  a  specified 
year,  thus  disclosing  a  possibility  of  the  existence  of  a  defense, 
which  would- defeat  the  payee's  right  to  recover,  does  not  cast 
upon  a  purchaser  any  duty  of  investigation.  (Buchanan  v. 
Wren,  Tex.  Civ.  App.,  30  S.  W.  1077;  Ilynes  v.  Winston,  Tex. 
Civ.  App.,  40  S.  W.  1025.)  To  deprive  a  purchaser  before 
maturity  of  a  promissory  note  of  the  character  of  a  bona  fide 
purchaser,  it  is  not  enough  that  he  had  knowledge  of  existing 
facts  and  circumstances  which  would  put  an  ordinarily  prudent 
man  upon  inquiry.  {Atlas  Nat.  Bank  v.  Holm  (C.  C.  App. 
7th  C),  34  U.  S.  App.  472,  71  Fed  Rep.  489.)     The  mere  fact 
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that  a  bank  had  a  suspicion  that  all  might  not  be  right  when 
an  application  was  made  for  an  exchange  of  its  draft  for  that 
of  a  customer,  brought  by  the  latter^  clerk,  is  not  sufficient  to 
•defeat  its  character  of  bona  fide  purchaser  of  the  customer's 
draft.  {Lampson  v.  Illinois  Trust  Co.  &  S.  Bank,  62  111.  App. 
371,  1  Chic.  L.  J.  Wkly.  37.)  A  bank  is  not  chargeable  with 
negligence  in  not  comparing  the  signature  of  an  indorser  on  a 
renewal  note  with  that  on  the  original.  {Lynndale  Nat.  Bank 
v.  Fletcher,  68  Vt  81,  34  Atl.  38.)  One  who,  before  maturity, 
in  good  faith  and  without  notice  takes  a  negotiable  instrument 
to  secure  a  valid  pre-existing  debt,  is  a  holder  for  value  in  the 
usual  course  of  business.  (Hotchkiss  v.  Fitzgerald  Patent  P. 
P.  Co.  (W.  Va.),  23  S.  E.  576,  41  West  Va.  357.) 

A  knowledge  by  the  holder  of  a  promissory  note  of  suspicious 
facts  tending  to  show  defects  therein,  or  knowledge  of  fraudu- 
lent and  similar  transactions  of  the  same  payee,  are  facts  to  be 
•considered  by  the  jury  in  determining  whether  the  holder  pur- 
chased the  note  in  good  faith.  {Craig  v.  Shearer  (C.  P.),  13 
Lan.  Law  Rev.  325.)  That  a  note  was  acquired  under  sus- 
picious circumstances,  but  not  so  as  to  create  a  reasonable  in- 
ference of  bad  faith  on  the  part  of  the  holder,  will  not  render 
it  open  to  defenses  in  his  hands.  {Lancaster  County  Nat.  Bank 
ir.  Garber,  178  Pa.  91,  13  Lane.  Law  Review,  277.)  The 
pledge  of  a  negotiable  note  as  collateral  security  for  an  antece- 
dent debt  is  entitled  to  the  protection  accorded  bona  fide  pur- 
chasers only  to  the  extent  of  the  pre-existing  debt,  and  cannot 
recover  more  than  that  amount  from  the  maker  who  has  a  good 
defense  as  against  the  indorser.  {Yellowstone  Nat.  Bank  v. 
Gagnon,  19  Mont.  402,  48  Pac.  762.) 

Notice  by  the  pledgee  of  notes  that  the  holder,  who  repre- 
sented himself  as  a  bona  fide  holder,  was  the  president  of  a 
bank  whose  indorsement  in  blank  is  borne  by  the  notes,  and  that 
the  notes  were  originally  offered  to  another  bank  having  the 
same  president  as  the  pledgee  bank,  for  the  purpose  of  increasr 
ing  the  balance  of  the  indorsing  bank,  does  not  charge  the 
pledgee  with  knowledge  that  the  notes  did  not  belong  to  the 
holder  individually,  but  to  the  indorsing  bank.     {Kaiser  v.  The 
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First  Nat.  Bank  (C.  C.  App.  5th  G.),  78  Fed.  Rep.  281.)  It 
is  not  sufficient  to  defeat  recovery  by  an  indorsee  of  a  promis- 
sory note  that  he  took  it  under  circumstances  that  should  excite 
suspicion  in  the  mind  of  a  prudent  man.  (lYing  v.  Ford,  89 
Ma  140,  35  Atl.  1023.) 

In  the  federal  courts  it  is  a  well  settled  doctrine  that  the 
purchaser  of  a  promissory  note  is  not  deprived  of  his  character 
of  purchaser  in  good  faith  by  proof  that  he  took  the  note  with 
knowledge  of  such  circumstances  as  ought  to  put  an  ordinarily 
prudent  man  upon  inquiry  to  ascertain  the  facts.  (Doe  v. 
Northwestern  Coal  &  T.  Co.  (C.  C.  D.  Ore.),  78  Fed.  Rep.  62.) 
The  rights  of  the  holder  of  negotiable  paper  who  receives  it  for 
value  in  the  usual  course  of  trade,  and  before  maturity,  can 
only  be  defeated  by  evidence  of  actual  notice  by  him  of  facts 
impeaching  the  validity  of  the  transaction  and  the  validity  of 
the  instrument,  and  notice  sufficient  to  put  a  prudent  man  upon 
his  inquiry,  which,  if  prosecuted,  would  develop  such  facts,  is 
not  sufficient.     (Schroder  v.  Seitz,  G8  Mo.  App.  233.) 

In  this  state  under  the  Codes  (Section  4055,  Civil  Code,  and 
preceding  sections),  the  rule  is  declared  more  broadly  than  in 
the  cases  just  cited,  and  this  case  being  tried  under  the  Code, 
should  be  substantially  guided  by  the  laws  now  existing,  or  at 
least  by  the  common  law.  It  is  true  that  in  some  of  the  states 
presumptions  in  favor  of  a  holder  are  stronger  than  in  other 
jurisdictions;  but  in  no  case  in  the  books  have  we  found  the 
general  proposition  adduced  in  the  foregoing  decisions  in  any- 
wise departed  from.  And  we  submit  that  in  Thamling  v.  Duffey. 
14  Mont.  5G7,  nor  in  any  other  case  which  can  be  found,  has  a 
party  who  has  shown  his  honxi  fides  been  turned  away,  because 
of  some  suspicion  which  might  be  attached  by  one  who  had  no 
evidence  to  back  up  his  suspicions.  In  all  the  cases  cited,  supra, 
the  question  of  bona  fides  or  mala  fides  was  left  to  the  jury,  and 
ia  this  case  the  jury  found  the  facts  in  favor  of  the  plaintiff. 
There  are  no  specifications  to  review  the  facts  of  this  case.  A 
note  given  for  a  gambling  debt  is  only  non-negotiable  when 
expressly  prohibited  by  statute,  and  even  then  the  courts  are 
reluctant  to  enforce  the  statute.     (Merchants'  Bank  v.  McClel- 
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land,  13  Pac.  725.)  In  the  light,  then,  of  all  the  law  which 
can  be  found  upon  this  branch  of  the  law,  and  wte  take  it  that 
such  decisions  apply  to  this  case,  we  are  confronted  with  the 
general  proposition  that  the  plaintiff's  good  faith  being  a  ques- 
tion of  fact,  was  found  by  the  jury  in  his  favor,  as  were  all  the 
other  facts  found  by  the  jury  in  the  favor  of  the  appellant. 

Messrs.  Campbell  &  Parr,  for  Reeepondent. 

THE  HONORABLE  HENRY  C.  SMITH,  one  of  the  Di&- 
trict  Judges  of  the  First  Judicial  District,  sitting  in  the  place 
of  the  Chief  Justice,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  judgment  upon  a  bank 
check.  There  was  a  verdict  and  judgment  for  the  plaintiff.  A 
motion  for  a  new4,  trial  was  granted,  and  the  plaintiff  appeals 
therefrom.  This  is  the  second  appeal  of  the  case.  (See  Har- 
rington v.  Butte  &  Boston  Mining  Co.,  19  Mont.  411,  48  Pac. 
758.) 

The  order  granting  a  new  trial  is  general  in  terms,  simply 
sustaining  the  defendant's  motion;  and,  while  the  opinion  of 
the  trial  judge  is  found  in  the  transcript,  it  is  not  embraced  in 
any  bill  of  exceptions,  is  not  part  of  the  record,  and  cannot  be 
considered.  (Menard  v.  Montana  Central  Railway  Co.,  22 
Mont.  340,  56  Pac.  592.)  One  of  the  grounds  of  the  motion 
was  the  insufficiency  of  the  evidence  to  justify  the  verdict. 

The  first  contention  of  the  appellant  is  that  the  specifications 
of  particulars  in  which  the  evidence  was  insufficient  are  not  ex- 
plicit enough  to  justify  the  trial  court  in  basing  thereon  an 
order  for  a  new  trial.  Adopting  the  language  employed  by  this 
court  in  Patten  v.  Hyde,  23  Mont.  23,  57  Pac.  407,  we  think 
the  specifications  are  sufficient  to  point  out  the  particulars  in 
which  the  evidence  is  alleged  to  be  insufficiene  to  justify  the 
verdict.  They  gave  the  plaintiff  notice  and  advised  the  court 
in  plain  language  of  the  matters  that  would  be  urged  on  the 
hearing  of  the  motion. 

This  brings  us  to  a  consideration  of  the  question  whether 
ihe  trial  court  erred  in  granting  the  motion.     The  plaintiff  al- 
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leges  in  his  complaint  the  giving  of  the  check  in  question  by 
the  defendant  to  Leggat;  that  Leggat  indorsed  the  same  to 
Wearth,  and  Wearth  indorsed  to  plaintiff  for  value;  and  that 
plaintiff  is  the  present  owtaer  and  holder  thereof.  Defendant, 
T>y  its  answer,  sets  forth  that  Wearth  obtained  said  check  from 
Leggat  by  lalse,  fraudulent  and  deceitful  practices,  and  without 
consideration ;  that  the  check  was  delivered  by  Wearth  to  plain- 
tiff without  consideration,  for  the  purpose  of  cutting  off  any 
defense  thereto  by  the  defendant ;  and  that  plaintiff  had  knowl- 
edge that  Wearth  had  acquired  the  check  from  Leggat  fraudu- 
lently, and  without  consideration.  The  replication,  in  sub- 
stance, denies  these  affirmative  allegations  of  the  answer.  Upon 
the  trial  the  plaintiff  at  once  assumed  the  burden  of  showing 
the  circumstances  under  which  he  acquired  the  check.  The  de- 
fendant then  offered  evidence  in  support  of  the  allegations  of 
its  answer.  In  lcbuttal,  the  plaintiff  offered  additional  testi- 
mony as  to  how  he  came  into  possession  of  the  check. 

The  burden  was  upon  the  defendant  to  prove  that  Wearth 
obtained  the  check  from  Leggat  through  fraud.  If  this  were 
shown,  -the  burden  was  then  upon  the  plaintiff  to  show  by  the. 
preponderance  of  evidence  that  he  was  a  bona  fide  holder  for 
value.  It  must  be  regarded  as  the  settled  law  of  this  state  that 
when  negotiable  paper  is  shown  to  have  been  obtained  from  the 
maker  or  (as  is  alleged  in  this  case)  from  the  payee  by  fraud, 
a  subsequent  transferee  must,  before  he  is  entitled  to  recover, 
show  that  he  is  a  bona  fide  purchaser.  (Tharrdvng  v.  Duffey, 
14  Mont.  567,  37  Pac.  363,  43  Am.  St.  Rep.  658;  Rossiter 
v.  Loeber,  18  Mont.  372,  45  Pac.  560.) 

Whether  or  not  the  plaintiff  satisfied  this  rule  was  a  question, 
tn  the  first  instance,  for  the  jury,  under  the  instructions  of  the 
court  The  jury  determined  that  he  had,  and  it  then  became 
the  duty  of  the  court,  upon  defendant's  motion  for  a  new  trial, 
to  say  whether  the  evidence,  in  weight,  justified  the  verdict. 
The  order  for  a  new  trial  being  general  in  terms>  we  must  as- 
sume that  the  court  was  of  opinion  that  the  evidence  was  insuffi- 
cient in  the  sense  that  it  preponderated  against  the  conclusion 
of  the  jury. 
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We  have  carefully  read  the  testimony.    It  is  conflicting,  and 

would  justify  a  verdict  for  either  party.     It  was  the  duty  .of 

the  trial  judge,  if  satisfied  that  the  verdict  was  not  warranted 

by  the  evidence,  o  set  it  aside  upon  proper  motion.     (Patten  v. 

Hyde,  supra.) 

The  order  granting  a  new  trial  is  affirmed. 

I 
Affirmed. 

Mr.  Justice  Pigott:    I  concur. 

Mr.  Justice  Milburn  :    I  concur. 

The  Chief  Justice,  having,  when  a  district  judge,  tried  the 
cause  in  the  court  below,  does  not  participate  in  the  foregoing 
opinion. 

Rehearing  denied  July  21,  1902. 


ARMINGTON  et  al.,  Respondents,  v.  STELLE  et  ai,., 

Appellants. 

(No.   1,765.) 
(Submitted  May  8,  1902.     Decided  June  13,  1902.) 

Written  Lease — Extension  of  Time — Understanding  of  Lessees 
— Contemporaneous  Oral  Agreement — Evidence  —  Admissi- 
bility— Subsequent  Agreement — Consideration. 

1.  Testimony  by  lessees  that  they  would  not  have  signed  the  lease  but  for  an 
understanding  that  the  time  would  be  extended  was  not  admissible  to  show 
a  contemporaneous  oral  agreement  to  extend,  because  showing  mere  mental 
reservations  not  disclosed  to  the  lessor,  and  not  in  any  wise  affecting  him. 

2.  Under  Civil  Code,  Sec.  2186,  providing  that  the  execution  of  a  contract  In 
writing,  whether  required  to  be  written  or  not,  supersedes  all  oral  nego- 
tiations or  stipulations  which  preceded  or  accompanied  its  execution,  and 
Code  of  Civil  Procedure,  Sec.  3132,  providing  that,  between  the  parties  to 
a  written  agreement,  there  can  be  no  evidence  of  Its  terms,  other  than  the 
writing  Itself,  except  where  a  mistake  is  put  In  issue,  its  validity  disputed, 
or  evidence  tending  to  explain  an  intrinsic  ambiguity  or  establish  illegality 
or   fraud   offered,   evidence  of  a  contemporaneous  agreement   between   the 
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parties  to  a  written  sublease  of  a  mining  claim,  that  in  case  the  sublessors 
should  buy  the  property  the  lease  would  be  extended,  was  inadmissible. 
3.  Under  Civil  Code,  Sec.  2281,  providing  that  a  contract  in  writing  may  be 
altered  by  a  contract  In  writing  or  by  an  executed  oral  agreement,  and  not 
otherwise,  a  subsequent  oral  agreement  between  the  parties  to  a  written 
sublease  of  a  mining  claim  that  in  case  the  sublessors  should  buy  the  prop- 
erty, the  lease  would  be  extended  was  void,  being  a  mere  executory  agree- 
ment, without  consideration. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  J.  T.  Armington,  P.  M.  Collins,  Lavina  A.  Col- 
lins and  Leonie  E.  Barker  against  H.  L.  SteJle  and  Dan  Mc- 
Kinnon.  From  an  order  granting  a  temporary  injunction,  de- 
fendants appeal.    Affirmed. 

Mr.  A.  C.  Oormley,  and  Messrs.  Word  &  Word,  for  Appel- 
lants. 

1.  Parol  evidence  is  admissible  to  establish  a  contempora- 
neous oral  agreement  which  induced  the  execution  of  a  written 
contract,  although  it  may  change,  vary  or  reform  the  instru- 
ment. (Tlwmas  et  al.  v.  Loose  et  al.,  114  Pa.  St.  35,  6  Atl. 
326 ;  Cullmans  v.  Lindsay,  114  Pa.  St.  166,  6  Atl.  332 ;  Walker 
v.  France,  112  Pa.  St  203,  5  Atl.  208 ;  Godkin  v.  Monahcun, 

83  Fed.  116;  Ayers  v.  R.  W.  Bell  Mfg.  Co.,  147  Mass.  46; 
Hazard  v.  Long,  10  Cush.  267  ;  Erskme  v.  Adeane,  L.  R.  Chanc. 
App.  756 ;  Morgan  v.  Griffith,  L.  R  6  Exch.  70 ;  Eighmie  v. 
Taylor,  98  N.  Y.  288 ;  Welz  v.  Rhodens,  87  Ind.  1,  a.  c.  44 
Am.  Eep.  747 ;  School  District  Warsaw  Twp.  v.  Sidney  School 
Furniture  Co.  (Pa.),  18  Atl.  606;  Thudium  v.  Yost  (Pa.), 
11  Atl.  436;  Bown  v.  Morange,  108  Pa.  St.  69;  Michels  v. 
Olmstead,  14  Fed.  219;  Oregonian  Railway  Co.  v.  Wright,  10 
Ore.  162;  Durkin  v.  Cobleigh  (Mass.),  17  L.  R.  A.  270-275 
and  notes;  Clenir/han  v.  McFarland,  11  N".  Y.  S.  719;  Fergus- 
son  v.  Rafferty  (Pa.),  6  L.  R.  A.  33-48  and  notes;  McCormack, 
etc.  Co.  v.  Nicholson,  17  Pa.  Super.  Ct  188 ;  King  v.  Dahl, 

84  X.  W.  737.) 

2.  A  parol  agreement  made  subsequent  to  the  execution  of 
a  written  lease,  mid  for  the  extension  of  such  written  lease,  is 
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valid.  The  provision  of  the  Code  that  influenced  the  lower 
court  in  its  decision,  as  well  as  all  other  provisions  of  the  Code 
bearing  on  this  question,  are  simply  declaratory  of  the  common 
law  rule,  and  this  rule  has  been  considered  and  applied  in  a 
number  of  decisions.  As  particularly  in  point  in  the  case  at 
bar,  we  refer  the  court  to  the  following:  Street  R.  R.  Co.mV. 
Morrison,  160  111.  288,  294;  Hugh  Martin  v.  Toplijf,  88  111. 
App.  362 ;  Schweikert  v.  Seavey,  62  Pac  600. 

We  cite  the  following  additional  authorities  in  support  of 
the  validity  of  this  subsequent  parol  agreement:  1  Greenleaf 
on  Evidence,  Sec.  304;  2  Pomeroy's  Eq.  Jur.  Sec.  863;  Smith 
v.  Lilley,  20  Atl.  227  (R,  I.)  ;  Warren  v.  Mayer  Mfg.  Co. 
(Mo.),  61  S.  W.  646;  Wilson  v.  McClenwy,  13  So.  873;  Grace 
v.  Lynch  et  al.,  49  K  W.  751 ;  Evers  v.  Shumaker,  57  Mo. 
App.  454;  Thomas  v.  Barnes,  31  BT.  E.  683  (Mass.)  ;  Emerson 
v.  Slater,  63  U.  S.  28, 16  L.  Ed.  360 ;  Grandin  v.  United  States, 
89  U.  S.  496,  22  L.  Ed.  858. 

Mr.  Fletcher  Maddox,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRAMTLY  delivered  the  opinion 
of  the  court. 

This  action  Avas  brought  by  plaintiffs  to  recover  from  de- 
fendants possession  of  a  portion  of  the  Ripple  quartz  lode 
mining  claim,  situate  in  Cascade  county.  The  portion  of  the 
claim  in  controversy  is  described  as  the  "south  or  southerly 
300  feet  of  the  Ripple  quartz  lode  mining  claim ;"  and  it  is 
alleged  that  the  defendants,  on  or  about  October  10,  1901,  the 
plaintiffs  being  then  the  owners  and  entitled  to  the  possession 
thereof,  wrongfully  and  unlawfully  entered  upon  the  premises, 
and  engaged  in  mining  and  removing  valuable  ores  therefrom, 
to  the  irreparable  damage  of  the  plaintiffs.  Equitable  relief 
is  also  sought  by  way  of  injunction  to  perpetually  restrain  fur- 
ther trespasses  by  the  defendants.  Upon  the  filing  of  the  com- 
plaint the  district  court  made  an  order  requiring  the  defendants 
to  show  cause  why  they  should  not  also  be  restrained  from  min- 
ing and  removing  ores  pending  the  final  determination  of  the 
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cause.  The  defendants  answered,  admitting  plaintiffs'  title  to 
the  premises  as  alleged,  but  alleging  that  they1  themselves  were 
lawfully  and  rightfully  in  possession  under  a  lease  from  the 
plaintiffs*  the  term  of  which  had  not  expired  at  the  time  the 
action  was  commenced.  After  a  hearing  the  court  ordered  a. 
temporary  injunction  to  issue.  The  defendants  have  appealed. 
The  action  was  commenced  on  November  16,  1901.  It  ap- 
pears from  the  evidence  submitted  that  on  February  20,  1901,. 
the  plaintiffs,  being  the  owners  of  an  undivided  one-half  inter-, 
est  in  the  claim,  also  held  a  lease  of  the  other  undivided  one- 
half  interest  from  one  Briggs,  the  owner  of  it,  with  an  option 
to  purchase  it  on  or  before  October  10,  1901,  the  date  at  which 
the  term  of  their  lease  expired.  The  plaintiffs  leased  to  the 
defendants  and  two  otters  the  portion  of  the  claim  in  contro- 
versy under  a  written  contract  for  a  term  beginning  on  Febru- 
ary "20,  1901,  and  ending  on  October  10,  thus  making  the  two 
leases  expire  on  J  he  same  date.  The  defendants  and  their  co- 
lessees  desired  a  lease  for  a  year,  but  the  plaintiffs  refused  to 
extend  the  term  l»eyond  October  10  for  the  reason  that  it  was 
then  uncertain  whether  the  Briggs  interest  would  be  paid  for, 
and  they  did  not  care  to  bind  themselves  for  that  interest.  It 
being  admitted  that  the  Briggs  interest  had  been  purchased  by 
plaintiffs  under  their  option,  the  defendants  undertook  to  show 
that  their  lease  was  good  to  the  end  of  the  year  by  virtue  of  an 
oral  understanding  with  the  plaintiffs  had  on  and  subsequent 
to  February  20.  John  Joki,  one  of  the  defendants'  co-lessees, 
testified  that  plaintiff  J.  C.  E.  Barker,  who  represented  himself 
and  the  other  plaintiffs,  told  him  at  the  time  the  lease  was 
signed  that  if  plaintiffs  took  up  the  Briggs  interest  under  their 
option,  and  the  lessees  made  no  money  out  of  their  lease, 
they  could  have  an  extension,  in  order  that  they  might  make 
some  money.  B.  O.  Kempfer,  who  was  present  at  the  time, 
stated  that,  after  reading  over  the  lease,  Barker  said  to  Joki : 
"You  understand  this  lease  calls  for  October  10.  Well,  you 
are  to  have  a  Avritten  agreement  holding  the  lease  for  one  year. 
October  10  is  the  day  our  bond  expires  on  Briggs'  half  interest 
in  this  claim,  and  your  lease  is  to  run  for  one  year  in  case  we 
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take  up  that  bond."  Defendant  Stelle  stated:  "About  Febru- 
ary 20,  1901,  Joki  came  to  me  and  asked  me  if  I  wanted  to 
take  a  lease*  I  asked  him  how  long  the  lease  would  be,  and  he 
said  the  written  iease  was  only  made  out  fornix  months,  but 
Barker  had  told  him,  if  he  raised  the  bond  on  Briggs'  interest, 
our  lease  would  run  for  one  year  from  February  20,  1901.  He 
had  Barker  put  my  name  and  McKinnon's  in  the  lease,  and 
after  that  I  signed  the  lease. "  He  stated1  further  that  in  April 
he  talked  with  Barker,  and  was  told  by  him  that  the  lease  was 
good  for  a  year  if  the  Briggs  interest  was  purchased.  He  testi- 
fied that  a  short  time  subsequently  he  also  had  a  talk  with 
Armington,  who  told  him  that  McKinnon  and  Joki  had  been 
after  him  for  a  written  extension,  and  then  said :  "I  can't  give 
it  to  them.  If  we  take  up  the  bond,  which  wte  expect  to,  your 
rime  will  be  good  up  to  February  20,  1902."  McKinnon  testi- 
fied that  he  talked  with  Barker  and  Armington  about  the  end 
of  March,  1901,  when  Barker  said:  "We  couldn't  give  papers 
on  Briggs'  interest,  for  we  haven't  got  it  after  October  10  if  we 
don't  take  up  the  bond.  We  could  only  give  what  we  have  our- 
selves. There  is  no  doubt  but  what  Ave  will  take  up  this  bond, 
and,  after  ayo  do,  Ave  Avill  give  you  a  Avritten  extension  of  the 
lease."  Other  Avitneeses  testified  to  the  same  effect  as  the  fore- 
going. Both  defendants  stated  that  they  would  not  have  en- 
tered into  the  lease  but  for  the  understanding  that  it  Avould  be 
good  for  a  year  if  the  bond  should  be  taken  up.  The  other 
lessees  abandoned  the  lease  during  the  time,  and  hence  are  not 
parties  to  this  action. 

Objection  Avas  made  to  the  introduction  of  the  testimony  of 
Joki  and  other  witnesses  on  the  ground  that  it  was  an  attempt 
to  shoAv  by  oral  evidence  an  extension  of  the  written  lease,  and 
it  Avas  therefore  incompetent,  as  in  violation  of  the  provisions 
of  Section  2281  of  the  Civil  Code.  The  court  admitted  the 
evidence,  reserving  a  ruling  upon  the  objection  until  the  close 
of  the  hearing.  When  the  hearing  was  concluded  the  evidence 
was  excluded  from  the  record  upon  the  ground  assigned  in  the 
objection.  The  defendants  excepted.  They  now  contend  that 
the  evidence  was  admissible  either  (1)  as.  tending  to  establish 
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a  contemporaneous  agreement  which  induced  the  execution  of 
the  written  contract,  or  (2)  as  tending  to  establish  an  oral 
agreement  made  subsequent  to  the  execution  of  the  written 
lease,  whereby  the  term  stipulated  for  therein  was  extended  to 
the  end  of  the  year. 

1.  Upon  the  first  branch  of  this  contention  the  plaintiffs 
insist  that  the  case  falls  clearly  within  the  rule  declared  by 
Section  2186  of  the  Civil  Code,  which  is  as  follows:  "The 
execution  of  a  contract  in  writing,  whether  the  law  requires 
it  to  be  written  or  not,  supersedes  all  the  oral  negotiations  or 
stipulations  concerning  its  matter  which  preceded  or  accompa- 
nied the  execution  of  the  instrument."  They  also  cite  and  rely 
upon  Section  3132  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that:  "When  the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties*  it  is  to  be  considered  as  con- 
taining all  those  terms,  and  therefore  there  can  be  between  the 
parties  and  their  representatives,  or  successors  in  interest,  no 
evidence  of  the  terms  of  the  agreement  other  than  the  contents 
of  the  writing,  except  in  the  following  cases:  (1)  Where  a  mis- 
take  or  imperfection  of  the  writing  is  put  in  issue  by  the  plead- 
ings. (2)  Where  the  validity  of  the  agreement  is  the  fact  in 
dispute.  *  *  *"  This  section  also  provides  that  evidence 
shall  not  be  excluded  which  tends  to  explain  an  extrinsic  am- 
biguity in  the  writing,  or  to  establish  illegality  or  fraud. 

The  statement  made  by  Stelle  in  the  conversation  between 
himself  and  Joki  was  clearly  incompetent  as  hearsay.  Equally 
as  objectionable,  it  would  seem,  was  the  statement  by  both  the 
defendants  that  they  would  not  have  signed  the  lease  but  for 
the  understanding  that  it  would  be  good  for  a  year  in  case  the 
Briggs  interest  should  be  purchased.  Even  if  everything  that 
was  said  and  done  at  the  time  the  lease  was  executed  by  the 
defendants  were  admissible,  as  defendants  contend,  for  the  pur- 
pose of  showing  what  the  contract  actually  was,  the  unexpressed 
motive  or  mental  reservation  entertained  by  the  defendants 
could  not  aid  the  court  in  arriving  at  a  correct  conclusion,  nor 
could  the  defendants  be  permitted  to  testify  to  it  in  order  to 
modify  or  add  to  the  express  words  of  their  contract.     What- 
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ever  may  have  been  the  motive  which  prompted  them  to  sign 
the  lease,  so  long  as  such  motive  was  not  disclosed  to  Barker, 
who  represented  the  plaintiffs,  as  the  inducing  cause  of  their 
signing  the  contract,  the  plaintiffs  could  not  be  bound  by  it. 
It  is  only  the  acts  done  and  words  spoken  during  the  progress 
of  the  negotiations  to  which  the  court  may  look,  and  upon  which 
it  may  base  an  inference  as  to  what  w;as  in  fact  the  agreement 
of  the  parties. 

But  passing  these  features  of  the  evidence,  and  taking  it  all 
together,  does  the  case  fall  within  the  rule  declared  by  these  . 
statutory  provisions  ?  We  think  it  does.  The  averment  of  the 
answer  is  that  the  defendants  were  in  possession  under  a  lease 
authorizing  them  to  mine  upon  the  premises  until  February 
20,  1902.  There  is  no  allegation  that  there  was  any  mistake 
in  the  terms  of  the  contract.  The  writing  itself  in  evidence 
limits  the  term  unequivocally  to  October  10,  1901.  To  admit 
the  evidence  and  give  it  the  force  contended  for  by  the  defend- 
ants would  be  to  permit  them  to  insert  in  the  written  instru- 
ment by  oral  evidence  an  additional  agreement  based  upon  a 
condition  upon  the  happening  of  which  the  term  would  be  ex- 
tended for  a  period  of  four  months.  The  statutory  provisions 
cited  are  but  declaratory  of  the  common-law  rule  (1  Greenl. 
£v.  Sec  275),  and  recognize  all  the  exceptions  for  which  it 
provides.  Among  these  is  the  case  in  which  evidence  may  be 
received  of  the  existence  of  an  independent  oral  agreement  not 
inconsistent  with  the  stipulations  of  the  written  contract,  and 
in  respect  of  which  the  writing  does  not  speak,  but  not  to  con- 
tradict, vary,  add  to,  or  qualify  the  absolute  terms  of  the  writ- 
ten contract.  In  such  a  case  the  independent  oral  agreement 
must  have  been  upon  some  collateral  matter,  and  must  have 
operated  as  an  inducement  to  the  complaining  party  to  enter 
into  the  agreement,  whereas  in  the  absence  of  it  he  would  not 
have  done  so.  To  deny  the  admission  of  evidence  in  such  a 
case,  if  relevant  to  the  issues  made  by  the  pleadings,  would  be 
to  allow  one  of  the  parties  to  induce  another  to  enter  into  the 
engagement  under  false  representations,  and  to  aid  him  to  en- 
force it  against  his  adversary  notwithstanding  the  fraud  prac- 
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ticed  upon  him,  by  holding  out  to  him  the  fraudulent  induce- 
ment. We  recognize  thi9  principle,  and  believe  it  to  be  in  full 
accord  not  only  with  the  spirit  of  the  statute,  but  also  with  ad- 
judged cases.  (Thomas  v.  Scutt,  127  X.  Y.  133,  27  K  E. 
961 ;  Naumberg  v.  Young,  44  K  J.  Law,  331,  43  Am.  Rep. 
380;  Hei  v.  Heller,  53  Wis.  415,  10  2f.  W.  620  ;Specht  v. 
Howard,  83  U.  S.  564,  21  I*  Ed.  348 ;  Forsythe  v.  Kimball, 
91  U.  S.  291,  23  L.  E<L  352 ;  Seitz  v.  Bremers  Refrigerating 
Machine  Co.,  141  IT.  S.  510,  12  Sup.  Ct  46,  35  L.  Ed.  837 ; 
Van  Winkle  v.  Crowell,  146  U.  S.  42,  13  Sup.  Ot.  18,  36  L.  Ed. 
880 ;  Oliver  v.  HeU,  95  Wis.  364,  70  N.W.  346 ;  Flynn  v.  Bour- 
neuf,  143  Mass.  277,  9  X.  E.  650,  58  Am.  Rep.  135 ;  Eighmie 
v.  Taylor,  98  N.  Y.  288;  Beall  v.  Fisher,  95  Cal.  568,  30  Pac. 
773;  Bradford  Investment  Co.  v.  Joost,  117  Cal.  204,  48  Pac. 
1083.)  This  principle,  however,  does  not  apply  to  a  case  in 
which  the  oral  promise  relates  directly  to  the  subject  of  the 
contract,  even  though  the  claim  be  that  the  complaining  party 
signed  the  instrument  in  reliance  upon  such  promisee  (Fisher 
v.  Briscoe,  10  Mont  124,  25  Pac.  30;  GUlett  v.  Clark,  6  Mont. 
190,  9  Pac  823;  Nelson  v.  Spears,  16  Mont.  351,  40  Pac  786.) 
"Where  there  is  no  fraud  or  mistake  in  the  preparation  of  the 
instrument,  and  it  appears  that  the  party  signing  understood 
its  language  and  purport,  it  cannot  be  reformed  on  the  ground 
that  he  signed  upon  the  faith  of  a  contemporaneous  oral  prom- 
ise which  was  not  kept,  nor  may  such  promise  be  received  in 
evidence  to  control  the  written  contract"  (Sanford  v.  Gates, 
Townsend  &  Co.,  21  Mont  277,  53  Pac.  749.)  It  is  well  said 
in  Naumberg  v.  Young,  supra,  "that,  where  the  written  con- 
tract purports  on  its  face  to  be  a  memorial  of  the  transaction, 
it  supersedes  all  prior  negotiations  and  agreements,  and  that 
oral  testimony  will  not  be  admitted  of  prior  or  contemporaneous 
promises  on  a  subject-  which  is  so  closely  connected  with  the 
principal  transaction,  with  respect  to  which  the  parties  are 
contracting,  as  to  be  part  and  parcel  of  the  transaction  itself, 
without  the  adjustment  of  which  the  parties  cannot  be  con- 
sidered as  having  finished  their  negotiations  and  finally  con- 
cluded a  contract"    Under  the  evidence  in  question,  giving  it 
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all  the  force  which  is  claimed  for  it,  the  alleged  oral  agreement 
had  reference  not  to  an  independent  collateral  matter,  but  to 
the  very  subject-matter  of  the  written  lease,  namely,  the  length 
of  the  term  specified  therein.  It  therefore  had'  to  do  with  the 
very  essence  of  the  contract  itself ;  and  it  is  impossible  to  admit 
it>  and  give  it  the  import  contended  for  by  the  plaintiffs,  with- 
out allowing  it  to  substitute  an  entirely  new  contract  for  the 
old  one,  and  to  adjudge  the  rights  of  the  respective  parties 
thereon.  It  presents  a  case,  therefore,  which  not  only  does  not 
fall  under  any  one  of  the  exceptions  to  the  rule,  but  is  in  direct 
violation  of  it  Furthermore,  w|e  do  not  think  the  evidence 
tends  to  establish  any  agreement  whatever  which  operated  as  an 
inducement  to  the  defendants  to  sign  the  lease.  Giving  it  its 
utmost  force,  it  does  not  establish  any  agreement  whatever.  The 
plaintiffs  did  no  more  than  make  a  promise  of  what  they  would 
do  under  certain  circumstances  which  might  arise  in  the  future. 
The  condition  involved  no  new  or  different  consideration.  Nor 
did  the  defendants  sign  the  lease  upon  the  express,  or  even  im- 
plied, condition  that  the  alleged  promise  was  to  be  made  good 
to  them. 

2.  The  action  of  the  court  in  excluding  the  evidence  upon 
the  objection  as  made  was  also  correct  Section  2281  of  the 
Civil  Code  provides*  "A  contract  in  writing  may  be  altered  by 
a  contract  in  writing,  or  by  an  executed  oral  agreement,  and 
not  otherwise."  The  principle  embodied  in  this  provision  ap- 
plies to  all  kinds  of  contracts  in  writing,  whether  they  are  re- 
quired by  law  to  be  in  writing  or  not.  The  purpose  of  the 
section  is  the  same  as  that  of  the  rule  contained  in  the  other 
provisions  which  we  have  been  considering.  It  is,  however,  a 
distinct  departure  from  the  common-law  rule,  which  permitted 
parties,  at  their  pleasure,  to  alter  by  oral  agreement,  whether 
executed  or  executory,  any  contract  wjhich  was  not  required  to 
be  evidenced  by  a  writing.  The  only  exception  recognized  is 
the  case  in  which  the  subsequent  oral  agreement  has  been  exe- 
cuted by  one  or  both  of  the  parties.  In  such  case  ihe  agree- 
ment, as  altered  or  modified,  is  deemed  to  have  been  substituted 
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for  the  written  one,  which  then  ceases  to  be  the  only  evidence 
of  the  engagement  of  the  parties. 

The  excluded  evidence  does  not,  at  most,  tend  to  establish 
more  than  a  mere  executory  agreement  to  so  change  the  terms 
of  the  written  agreement  as  to  substitute  another  date  for  the 
one  written  therein,  and  to  extend  the  life  of  it  for  four  months. 
No  consideration  passed  from  the  defendants  to  the  plaintiffs, 
by  virtue  of  which  the  promise  became  a  binding  obligation. 
The  alleged  subsesquent  agreement  was  therefore  within  the 
prohibition  of  the  statute,  and  consequently  void.  The  evi- 
dence offered  to  show  it  was  incompetent,  and  was  properly 
excluded. 

Let  the  order  be  affirmed. 

Affirmed. 
Mr.  Justice  Pigott  :     I  concur  in  the  order  of  affirmance. 
Mr.  Justice  Milburn  :    I  concur. 
Rehearing  denied  July  9,  1902. 


JORDAN  et  al.,  Appellants,  v.  ANDRUS  et  al., 
Respondents. 

(No.   1,703.) 
(Submitted  June  2,  1002.     Decided  June  13,  1902.) 

Municipal  Indebtedness  —  Constitutional  Limitation  —  Con- 
struction'. 

Constitution,  Art.  XIII,  Sec.  G,  forbids  the  contracting  of  municipal  debts  **to 
an  amount,  including  existing  indebtedness,  in  the  aggregate  exceeding  three 
per  centum  of  the  value  of  the  taxable  property."  Held,  that  "Indebted- 
ness," as  used  therein,  meant  what  a  city  owed,  irrespective  of  demands 
which  it  might  hold  against  others. 

Appeal  from  Distinct  Court,  Custer  County;  C.  H.  Loud, 
Judge. 
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Injunction  by  W.  A-  Jordan  and  others  against  W.  W. 
Andrus  and  others.  From  an  order  dissolving  an  interlocutory 
injunction,  plaintiffs  appeal.     Reversed. 

Messrs.  Strevell  £  Porter,  and  Mr.  Geo.  ]V.  Farr,  for  Appel- 
lants. 

Mr.  George  IV.  Myers,  and  Mr.  Sydney  Sanner,  for  Re- 
spondents. 

It  is  claimed  by  appellants  that  the  indebtedness  of  the  city 
on  July  1,  1901,  was  $22,500.  It  certainly  cannot  be  success- 
fully maintained  in  a  court  of  review  that  cash  on  hand  and 
other  available  assets  of  the  city  in  the  nature  of  uncollected 
and  collected  taxee  representing  so  much  money  cannot  be  de- 
ducted from  such  indebtedness  or  at  least  from  that  part  of 
such  indebtedness  as  is  represented  by  outstanding  warrants 
given  for  current  expenses  and  known  as  the  floating  debt  or 
indebtedness  of  the  city,  for  the  purpose  of  arriving  at  or  deter- 
mining such  indebtedness  within  the  meaning  of  the  constitu- 
tional provision  limiting  the  indebtedness  of  cities.  We  cite 
the  following  authorities  which  we  think!  conclusive  of  the 
question :  German  Ins.  Co.  v.  Manning,  95  F.  597 ;  State  v. 
Hopkins,  44  Pac.  550 ;  Graham  v.  City  of  Spokane  et  al.,  53 
Pac.  714 ;  Kelley  v.  Pierce  Co.,  46  Pac,  253  ;  Mullen  v.  Sackett, 
44  Pac.  136;  Stoic  ex  rel.  Barton  v.  Hopkins,  44  Pac.  134; 
Slate  v.  McCauley,  15  Cal.  430;  Hopkins  v.  Commissioners, 
16  Cal.  249;  People  v.  Pacheco,  27  Cal.  207;  Dively  v.  City 
of  Cedar  Falls,  27  Iowa,  227 ;  Grant  v.  City  of  Davenport,  36 
Iowa,  396. 

In  the  case  of  French  v.  City  of  Burlin/jton,  42  Iowa,  614, 
the  court  held  that  not  only  taxes  assessed  for  the  current  year 
can  be  treated  as  a  part  of  the  cash  assets  of  a  municipality, 
but  taxes  unpaid  assessed  for  prior  years  should1  be  treated  as 
a  part  of  such  cash  assets,  and  should  l>e  so  considered  in  deter- 
mining the  indebtedness.  In  the  case  of  State  ex  rel.  Barton  v. 
Hapkins,  44  Pac.  134,  it  was  held  by  the  court  that  the  cash 
assets  of  the  county  should  be  deducted  from  the  outstanding 
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indebtedness  for  the  purpose  of  determining  the  amount  of 
such  indebtedness,  within  the  meaning  of  the  constitutional 
provision  limiting  the  indebtedness  to  be  incurred  by  counties. 
It  was  also  held  in  the  same  case  that  taxes  assessed  for  county 
purposes  upon  the  tax  roll  for  the  current  year  should  be  de- 
ducted from  the  floating  debt  of  the  county  to  determine  the 
amount  of  its  indebtedness,  within  the  meaning  of  a  provision 
of  the  constitution  limiting  the  indebtedness  of  the  county,  and 
it  was  further  held  by  the  court  in  the  same  case  that  a  deduc- 
tion should  be  made  for  the  amount  of  unpaid  taxes  upon  the 
tax  rolls  assessed  for  prior  years.  So  we  think  reason  and  the 
authorities  alike  declare  that  cash  on  hand  as  well  as  all  other 
available  assets  of  the  city,  either  in  money  or  the  way  of  col- 
lected or  uncollected  taxes,  should  be  deducted  from  the  out- 
standing warrants  or  floating  indebtedness  of  the  city,  to  ascer- 
tain the  amount  of  such  iudcbtedness  within  the  meaning  of  a 
provision  limiting  the  indebtedness  to  be  incurred  by  cities. 

Section  6  of  Article  XIII  of  the  Constitution,  after  pre- 
scribing  the  limit  of  indebtedness,  says:  "and  all  bonds  or 
obligations  in  excess  of  such  amount  *  *  *  shall  be  void." 
Can  these  plain  words  be  construed  to  enjoin  an  entire  issue  if 
only  a  very  small  fraction  thereof  should  exceed  the  limit? 
We  think  not.  We  believe  we  have  demonstrated  to  the  court 
that  the  entire  issue  would  create  no  excess;  but  if  the  court 
should  hold  that  the  proposed-  issue  would  exceed  the  limit,  then 
wo  contend  that  under  the  constitution  only  that  portion  which 
exceeds  the  limit  should  be  enjoined  and  the  balance  sustained, 
if  otherwise  valid.  It  is  wfcll  settled  that  where  bonds  are  is- 
sued or  proposed  for  a  greater  amount  than  allowable  by  law, 
they  will  be  sustained  up  to  the  amount  so  allowed.  (Sutro 
v.  Petiit,  74  Cal.  832;  Sutra  v.  Eludes,  92  Cal.  117;  Finlay- 
son  v.  Vaughn.,  54  Minn.  331.) 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  dissolving  an  interlocutory 
injunction. 
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On  July  15,  1901,  the  plaintiffs,  as  taxpaying  inhabitants 
of  Miles  City,  Montana,  commenced  an  action,  the  object  of 
which  is  perpetually  to  enjoin  the  defendants^  as  mayor,  alder- 
men, and  clerk  of  the  city,  from  signing,  sealing,  issuing  or 
delivering  certain  "City  Hall  Bonds"  for  $8,000,  voted  at  an 
election  held  on  April  1,  1901. 

One  of  the  grounds  upcn  which  the  injunction  is  prayed  is 
that  the  proposed  issue  of  bonds  would  create  an  indebtedness 
in  excess  of  three  per  centum  of  the  total  assessed  value  of  the 
taxable  property  in  the  city,  according  to  the  last  preceding 
assessment     This  is  the  only  question  we  need  consider. 

The  material  allegations  of  the  complaint  with  reference  to 
this  matter  are  made  positively,  as  of  the  knowledge  of  the 
plaintiffs,  and  the  verification  is  sufficient.  Upon  the  complaint 
the  court  granted  a  temporary  injunction,  which,  after  a  hear- 
ing, was  dissolved  on  motion  of  the  defendants,  and  the  plain- 
tiffs appeal. 

The  constitution  ordains  and  the  statute  provides  that  no  city 
can  become  indebted  to  an  amount  exceeding  three  per  centum 
of  the  valuation  of  the  taxable  property  therein,  as  shown  by 
the  last  assessment  previous  to  the  incurring  of  such  indebted- 
ness; section  6 -cf  Article  XIII:  "Xo  city,  town,  township 
or  school  district  shall  be  allowed  to  become  indebted  in  any 
manner  or  for  any  purpose  to  an  amount,  including  existing 
indebtedness,  in  the  aggregate  exceeding  three  per  centum  of 
the  value  of  the  taxable  property  therein,  to  be  ascertained  by 
the  last  assessment  for  the  state  and  county  taxes  ^previous  to 
the  incurring  of  such  indebtedness,  and  all  bonds  or  obligations 
in  excess  of  such  amount  given  by  or  on  behalf  of  such  city, 
town,  township  or  school  district  shall  be  void :  provided,  Iww- 
ever,  that  the  legislative  assembly  may  extend  the  limit  men- 
tioned in  this  section,  by  authorizing  municipal  corporations 
to  submit  the  question  to  a  vote  of  the  taxpayers  affected  there- 
by, when  such  increase  is  necessary  to  construct  a  sewerage 
system  or  to  procure  a  supply  of  water  for  such  municipality 
which  shall  own  and  control  said  water  supply  and  devote  the 
revenues  derived  therefrom  to  the  payment  of  the  debt;"  sec- 
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tion  4b00  of  the  Political  Code:  "The  city  or  town  council 
has  power:  *  *  *  (64)  -  *  *  To  contract  an  in- 
debtedness on  behalf  of  the  city  or  town  upon  the  credit  there- 
of, by  borrowing  money  or  issuing  bonds  for  the  following  puiv 
poses,  to-wit:  Erecting  public  buildings.  *  *  *  The  total 
amount  of  indebtedness  authorized  to  be  contracted  in  any  form 
must  not  at  any  time  exceed  three  per  centum  of  the  total  sar 
sessed  valuation  of  the  taxable  property  of  the  city  or  town,  as 
ascertained  by  the  last  assessment  for  state  and  county  taxes. 

According  to  the  last  assessment  (1900),  the  total  value  of 
taxable  property  in  Miles  City  was  $968,529.  Three  per 
centum  of  that  value  is  $29,064.87.  On  the  first  day  of  July, 
1901,  the  city  was  indebted  on  outstanding  bonds  and  warrants 
in  the  sum  of  $22,500, — perhaps  more.  If  the  amount  of  the 
proposed  indebtedness  be  added,  the  total  indebtedness  will  be 
$30,500, — an  excess  over  the  constitutional  limit  of  $1,435.13. 
But  the  defendants  assert  that  the  following  enumerated  assets 
of  the  city  shoull  l>e  deducted  from  the  indebtedness:  Cash 
on  hand,  $815.02;  claim  against  Custer  county  for  road  taxes 
collected  for  the  city,  $1,065 ;  amount  due  from  abutting  land- 
owners for  sidewalks,  $475, — a  total  of  $2,355.02.  If  this  be 
deducted  from  the  $30,500,  the  indebtedness,  including  the 
proposed  $8,000,  would  be  $28,144.98,  or  $919.89  less  than  the 
prescribed  limit.  It  is  not  now  necessary  to  determine  whether 
the  $815.02  cash  on  hand  may  be  deducted,  and  we  reserve  the 
question.  Suffice  it  to  say  that  the  other  two  items,  amounting 
to  $1,540,  are  not  to  Ik?  used  in  reduction  of  the  city's  indebted- 
ness. Deducting  the  cash,  but  not  the  claims  for  road  taxes 
and  sidewalks,  the  limit  of  indebtedness  is  exceeded  by  $620.11. 
The  constitutional  prohibition  is  plain,  and  not  easily  misun- 
derstood. Xotwithstanding  the  many  decisions  rendered  by 
courts  of  great  learning  and  high  respectability  to  the  contrary, 
we  hold  that  within  the  purview  of  Section  6  of  Article  XIII, 
supra,  ^indebtedness^  means  what  the  city  owes,  irrespective  of 
the  demands  it  may  hold  against  others.  Similar  salutary  pro- 
visions of  organic  law  have  often  been  frittered  away,  disre- 
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garded  or  perverted  by  means  of  strained-  and  unnatural  inter- 
pretations. We  refuse  to  follow  them.  A  private  person  who 
owes  $10,000  and  at  the  same  time  has  assets  of  the  value  of 
$100,000,  is  indebted  to  the  former  amount  His  net  financial 
worth  is  $90,000;  but  the  fact  that  hi&  bills  receivable  are 
greater  than  his  liabilities  does  not  and  cannot  cancel  the  debt. 
So  with  the  city. 

Xot  all  the  $8,000  indebtedness  proposed  to  be  incurred 
would  be  without  the  three  per  centum  limit.  But  the  object 
for  which  the  bonds  were  voted  is  single.  The  debt  would  be 
indivisible,  and  the  part  within  the  limit  is  not  separable  from 
that  without. 

The  order  appealed  from  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 


FARLIN,  Appellant^  v.  HILL,  Respondent. 

(No.  1,396.) 
(Submitted  January  29,  1902.     Decided  June  13,  1902.) 

Municipal   Corporations — Additions — Reserved  Portions — In- 
tention of  Parties — Special  Assessments — Persons  Liable. 

1.  Political  Code,  Sec.  4724,  provides  that  whenever  territory  adjoining  a  city 
or  town  is  surveyed  and  laid  off  into  streets  or  blocks  as  an  addition  thereto, 
it  may  become  a  part  of  such  city  or  town  on  filing  the  plat  thereof.  Section 
5000  declares  that  an  accurate  survey  and  plat  of  the  land  must  be  recorded. 
Section  5001  provides  that  the  plat  must  show  all  streets,  alleys,  etc.,  and 
the  width  thereof,  all  grounds  reserved  for  public  uses,  and  give  the  dimen- 
sions of  each  lot  and  block.  Sections  5004  and  5005  provide  that  the 
surveyor  and  the  owner  must  attach  their  certificates  to  such  plat.  An 
owner  surveyed  certain  land,  and  recorded  his  plat,  showing  lots  and  streets 
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designated  In  colors,  and  a  portion,  not  colored,  marked  "tteaerved,"  which 
addition  was  accepted  by  the  city.  His  certificate  stated  that  he  had 
surveyed  the  lots  and  streets  shown  in  colors,  and  dedicated  to  the  public 
the  streets  and  alleys  thereof.  The  surveyor's  certificate  stated  that  the 
colored  shadings  represented  the  lots,  blocks,  streets,  and  alleys.  Held, 
that  It  was  the  intention  of  the  owner  in  giving  and  the  city  in  accepting 
the  addition  that  the  pieces  of  land  not  colored  on  the  plat  were  to  be 
excepted,  and  such  pieces  therefore  did  not  become  a  part  of  the  corporate 
territory. 
*2.  Where  a  certain  tract  of  land  was  not  a  part  of  a  city,  and  the  owner  was 
not  entitled  to  the  privileges  of  an  owner  of  city  lots,  he  was  under  no 
obligation  to  pay  special  assessments  for  a  sewer  constructed  by  the  city 
in  the  street  in  front  of  such  land. 


Appeal  from  District  Court,  Silver  Baw  County;  William 
Clancy,  Judge. 

Injunction  by  William  L.  Farlin  against  William  L.  Hill, 
county  treasurer  of  Silver  Bow  county,  to  restrain  the  selling 
of  property  for  a  sewer  assessment  From  an  order  dissolving 
a  restraining  order  and  refusing  an  injunction,  plaintiff  ap- 
peals.    Reversed. 

Messrs.  McBride  &  McBride,  and  Mr.  Charles  O'Donnell, 
for  Appellant 

Mr.  Edwin  M.  Lamb,  and  Mr.  H.  A.  Bolinger,  for  Re- 
spondent. 

MR  JUSTICE  MILBURX  delivered  the  opinion  of  the 
•court 

In  1891  plaintiff  and  appellant^  being  then  the  owner  of  the 
Columbia  lode  claim,  in  Silver  Bow  county,  outside  of  the 
boundaries  of  the  city  of  Butte, — that  is,  entirely  without  the 
limits  and  beyond  the  dominion  of  the  city, — caused  to  be  sur- 
veyed and  platted  a  certain  part  of  the  said  lode  claim,  as  ap- 
pears from  the  agreed  statement  of  facts,  the  part  of  which 
material  to  this  opinion  being  as  follow®: 

"It  is  stipulated  by  and  between  the  parties  to  the  above- 
entitled  action  that  the  same  may  be  submitted  to  the  court 
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upon  the  following  agreed  statement  of  facts,  which  embraces 
all  the  evidence  to  be  used  on  the  trial  thereof,  in  granting  or 
refusing  to  grant  an  injunction : 

"First.  That  the  plaintiff  herein,  William  L.  Farlin,  in  the 
year  1891,  caused  to  be  surveyed  and  platted  a  part  of  the 
Columbia  lode  claim,  patented,  and  by  suitable  proceedings  for 
that  purpose  the  same  was  annexed  to  the  city  of  Butte  as  an 
addition  to  said  city  known  as  and  called  the  'Columbia  Addi- 
tion/ which  said  addition  was  duly  accepted  byr  the  city  council 
of  the  said  city  as  the  same  had  been  platted  and  presented  by 
said  Farlin.  That  the  exhibit  hereto  attached,  marked  'Ex- 
hibit A/  contains  a  true  and  correct  plat  and  survey  of  said 
addition  as  the  same  was  annexed  to  said  city,  and  said  exhibit 
is  hereby  made  a  part  of  this  statement  of  facts. 

"Second.  That  the  tract  of  land  described  in  plaintiff's  com- 
plaint lies  within  the  exterior  boundaries  of  said  addition,  but 
was  at  all  times  mentioned  in  plaintiff's  complaint  reserved  by 
said  Farlin  for  mining  purposes. 

"Third.  That  after  the  platting  and  acceptance  by  the  city 
of  Butte  of  said  addition,  an  ordinance  was  passed  by  the  city 
council  of  the  city  of  Butte  for  the  construction  of  a  sewer 
along  and  under  West  Park  street,  in  the  said  city,  and  imme- 
diately opposite  the  tract  of  land  so  reserved,  lying  directly  west 
of  Block  Xo.  1  of  said  addition;  said  tract  being  179  feet  from 
east  to  west  and  103  feet  in  depth  from  north  to  south.  That 
afterwards  the  city  council  of  the  city  of  Butte  by  a  resolution 
ordered  the  last  above  mentioned  tract  to  pay  a  part  of  the 
expense  of  constructing  said  sewer,  proportioned  to  its  area; 
the  amount  of  the  said  assessment,  tax  and  interest,  penalties 
and  charges,  claimjed  thereon  by  aaid  city,  being  the  sum  of 
$762.25.  That  at  the  time  said  assessment  wasi  made  the  said 
tract  of  ground  remained  unimproved,  not  divided  into  lots, 
and  not  used  or  occupied  by  any  person  whomsoever  for  any 
other  ~or  different  purpose,  if  at  all,  than  for  mining  purposes ; 
the  said  tract  being  a  portion  of  the  surface  ground  of  the  said 
Columbia  lode  claim,  patented,  as  set  out  in  the  plat  hereto 
annexed." 
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The  said  Exhibit  A,  mentioned  in  the  foregoing  statement 
of  facts,  is  as  follows: 
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"I,  William  L.  Farlin,  an  unmarried  man  of  Butte,  Silver 
Bow  county,  Montana,  do  hereby  certify  that  I  have  caused  to 
be  surveyed,  subdivided  and  platted  into  lots,  blocks,  streets  and 
alleys,  as  shown  by  the  plat  and  certificate  of  survey  hereto 
attached,  the  following  described  tract  of  land,  to-wit:  All  of 
such  portions  of  the  Columbia  lode  mining  claim,  Lot  No.  541, 
■  T.  3  N.,  R.  8  W»,  and  the  Saturn  lode  mining  claim,  Lot  No. 
3G7,  T.  3  X.,  It.  8  W.,  shown  in  colors  upon  said  plat,  said 
tract  of  land  taken  together  to  be  known  as  the  Columbia  Addi- 
tion to  Butte  city,  Montana,  and  the  streets  and  alleys  thereof 
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as  shown  on  the  said  plat  are  hereby  granted  and  donated  to 
the  use  of  the  public  forever. 

"Wm.  L.  Farlin. 

''Acknowledged  January  8,  1891,  before  Wm.  B.  Scott,  no- 
tary public,  Silver  Bow  county,  Montana,  (Notarial  Seal.) 
Regular. 

"Malcolm  McDonald,  being  first  duly  sworn  according  to  law, 
deposes  and  says :  That  he  is  a  surveyor,  and  that  as  such  sur- 
veyor he  executed  the  survey  of  the  Columbia  Addition  to 
Butte  city,  Montana,  as  show!n  by  the  accompanying  plat,  be- 
tween the  1st  and  15th  days  of  November,  A.  D.  1890,  in 
accordance  with  an  Act  of  the  Legislative  Assembly  of  Mon- 
tana, approved  March  14,  1889 ;  that  the  blue  shading  repre- 
sents the  lots  and  blocks,  the  yellow  shading  the  streets  and 
alleys,  and  that  the  dimensions  of  all  lots  and  blocks  and  the 
.  width  of  all  streets  and  alleys  are  correctly  shown  on  said  plat. 

"Malcolm  McDonald. 

"Subscribed  and  sworn  to  before  me  this  8th  day  of  January, 
A.  D.  1891. 

(Xotarial  Seal.)  "Wm.  B.  Scott,  Notary  Public. 

"Office  of  the  City  Clerk  of  the  City  of  Butte. 
"County  of  Silver  Bow,  State  of  Montana  |  ss. 

"I  hereby  certify  that  the  plat  of  the  Columbia  Addition  to 
Butte  city,  Montana,  was  duly  and  regularly  approved  by  the 
city  council  of  said  city  on  the  4th  day  of  February,  A.  D. 
1891. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  corporate  seal  of  said  city  this  4th  day  of  February, 
A.  D.  1891. 

"P.  J.  Gilligax,  City  Clerk. 

"I,  Joseph  Harper,  city  engineer  of  the  city  of  Butte,  county 
of  Silver  Bow,  state  of  Montana,  do  hereby  certify  that  the 
Columbia  Addition  to  Butte  city,  Montana,  conforms  with  ad- 
joining additions  and  parts  of  said  city  as  already  platted  as 
near  as  the  configuration  of  the  ground  will  admit, 

"Jos.  H.  Harper,  City  Engineer. 
"Butte,  Montana,  February  4,  1891. 


32  Fablin  v.  Hnx.  [June  TVOfc 

uThis  plat  is  approved  hereby  this  4th  day  of  February, 
1891. 

"John  H.  McQueeney,  Chairman  B.  C.  C. 
"Johx  Caplice,  County  Commissioner. 

•'Attest:     C  F.  Booth,  County  Clerk." 

The  district,  court,  having  granted  a  restraining  order,  upon 
a  hearing  dissolved  it  and  refused  an  injunction  prayed  for,  to 
prevent  the  treasurer  from  selling  the  property  in  dispute  to 
recover  the  amount  of  the  assessment  for  special  city  improve- 
ments. 

Upon  appeal  the  plaintiff,  and  appellant,  raises  three  ques- 
tions, to-wit: 

u(l)  That  the  city  of  Butte,  under  an  ordinance  providing 
for  the  making  of  improvements  within  a  so-called  improve- 
ment district,  and  assessing  the  cost  of  such  improvements  upon 
the  land  within  said  district,  cannot  properly  include  within 
such  district  a  mining  claim,  or  ground  not  used  or  occupied 
for  lot  purposes  and  which  is  not  a  part  of  the  city  or  of  any 
addition  to  the  city ;  and  further: 

"(2) That  the  city  of  Butte  cannot  properly  levy  an  assess- 
ment upon,  or  sell  for  such  assessment,  land  used  and  occupied 
solely  for  mining  purposes  and  which  is  not  a  part  of  the  city 
or  of  any  addition  to  the  city ;  that  before  ground  can  be  taxed 
or  assessed  for  city  purposes,  it  must  be  by  somie  proper  pro- 
ceeding brought  within  the  city  limits  and  made  a  part  of  the 
city;  and 

"(3)  That  even  when  ground  is  properly  a  part  of  the  city 
and  subject  to  assessment,  it  can  only  be  assessed  upon  the  basis 
of  benefits  received." 

The  only  question  necessary  to  be  considered  is,  as  raised  in 
points  1  and  2,  supra,  to-wit:  Is  the  land  in  dispute  in  the 
city  of  Butte  and  under  its  dominion  and  control  ?  That  is,  did 
the  appellant  in  and  by  his  instrument  of  dedication  and  addi- 
tion put  the  land  into  the  city  of  Butte?  We  think  that  he  did 
not  We  are  of  the  opinion  that  it  is  clear  from  the  said  in- 
strument and  acts  of  the  parties,  to-wit^  the  owner  and  the  city, 
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that  the  owner  did  not  intend  to  m&ke  the  land  part  of  the  city, 
and  that  the  city  so  understood. 

Sections  4724,  5000,  5001,  5004  and  5005  of  the  Political 
Code  are  as  follows: 

"Sec  4724.  Whenever  territory  adjoining  any  incorporated 
city  or  town  is  surveyed,  and  laid  off  into  streets  or  blocks  as 
an  addition  thereto,  upon  filing  the  map  or  plat  thereof  in  the 
office  of  the  county  clerk,  said  territory  may  become  a  part  of 
such  city  or  town,  upon  the  approval  of  the  mayor  and  a  ma- 
jority of , the  council  indorsed  thereon." 

"Sec.  5000.  Any  person  who  may  lay  out  any  city,  town  or 
addition  to  any  city  or  town,  must  cause  to  be  made  an  accurate 
survey  and  plat  thereof,  and  cause  the  same  to  be  recorded  in 
the  office  of  the  county  clerk." 

"Sec.  5001.  The  plat  must  show  as  follows :  (1)  All  streets, 
alleys,  avenues  and  highways,  and  the  width  thereof.  (2)  All 
parks,  squares  and  all  other  grounds  reserved  for  public  uses, 
with  the  boundaries  and  dimensions  thereof.  (3)  All  lots  and 
blocks,  with  their  boundaries,  designating  such  lots  and  blocks 
by  numbers,  and  giving  the  dimensions  of  every  lot  and  block. 
(4)  The  angles  of  intersection  of  all  boundary  lines  of  the  lots 
and  blocks,  whenever  the  angle  of  intersection  is  not  a  right 
angle.  (5)  The  location  of  all  stone  or  iron  monuments  set  to 
establish  street  lines.  (6)  The  exterior  boundaries  of  the  piece 
of  land  so  platted,  giving  such  boundaries  by  true  courses  and 
distances.  (7)  The  location  of  all  section  corners,  or  legal  sub- 
division corners  of  sections  within  the  limits  of  said  plat  (8) 
The  adjoining  block  corners  of  all  surveyed  and  adjoining  addi- 
tions. In  case  no  such  section  or  subdivision  corners  are  within 
the  limits  of  the  plat,  it  must  show  a  connection  line  to  some 
corner  or  initial  point  of  the  government  surveys,  if  there  be 
any  within  one  mile  of  such  townsite.  All  distances  marked  on 
the  plat  must  be  in  feet  and  decimals  of  a  foot." 

"Sec.  5004.  The  surveyor  must  make  and  subscribe  in  the 
plat  a  certificate  that  such  survey  was  mtade  according  to  the 
provisions  of  this  chapter,  stating  the  date  of  survey,  and  verify 
the  same  by  his  oath." 
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"Sec.  5005.  The  owner  of  the  land  so  platted,  or  his  duly 
authorized  attorney,  must  make  on  such  plat  a  certificate,  to  be 
known  as  'The  Certificate  of  Dedication,'  which  may  be  in  the 

following  form :    ,  do  hereby  certify  that have  caused 

to  be  surveyed,  subdivided  and  platted  into  lots,  blocks,  streets 
and  alleys,  as  shown  by  the  plat  and  certificate  of  survey  here- 
unto annexed,  the  following  described  tract  of  land,  to-wit: 
(Here  describe  land  included  in  plat)  to  be  known  and  desig- 
nated (here  give  full  name  of  city,  town  or  addition),  and  the 
lands  included  in  all  streets,  avenues  and  alleys,  and  parks  or 
public  squares  shown  on  said  plat,  are  hereby  granted  and  do- 
nated to  the  use  of  the  public  forever.    Dated  this day  of 

,  A.  D. ;  which  must  be  signed  by  all  the  owners  and 

acknowledged  in  the  same  manner  as  a  deed." 

From  Exhibit  A  and  the  statement  of  facts  it  is  apparent 
that  the  owner  only  intended  to  add  to  the  city,  and  have  the 
control  of  the  city  extended  over,  the  streets,  alleys,  lots  and 
blocks  mentioned  and  depicted  in  the  exhibit,  and  as  colored 
yellow  and  blue,  respectively ;  the  parts  marked  "Reserved"  not 
being  colored  at  all.  It  appears  also  that  he  complied  with  the 
provisions  of  the  law  in  manner  and  form  for  the  making  and 
filing  of  the  plat  and  instrument  of  dedication  and  addition. 
A  tract  of  ground  within  the  exterior  boundaries  of  a  city  is  not 
necessarily  "within  the  limits  of  the  city."  The  District  of 
Columbia  might  have  been  located  entirely  within  the  outside 
boundaries  of  the  state  of  Maryland,  but  no  one  would  then 
have  described  it  as  within  the  limits  of  Maryland. 

The  respondent  declares  that  the  property  assessed,  to-wit, 
one  of  the  uncolored  portions  appearing  on  the  plat  marked 
"Reserved,"  is  a  part  of  the  city  and  of  the  said  addition,  and 
that  appellant's  contention  that  it  is  not  is  in  the  face  of  the 
following  clause  contained  in  the  agreed  statement  of  facts,  to- 
wit,  "That  the  tract  of  land  described  in  plaintiff's  complaint 
lies  within  the  exterior  boundaries  of  said  addition,"  and  is 
opposed  to  the  fact  that  "the  plat  shows  the  property  to  be  sur- 
rounded by  streets  and  alleys  dedicated  to  the  city,  and  also 
within  the  line  marked  thereon  "City  limits.'  " 
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The  question  is  did  the  donor  intend  to  except  from  the 
addition  the  pieces  of  land  not  "colored,"  and  did  the  city, 
understanding  such  exception  to  be  made,  accept  the  addition 
as  intended  by  the  owner  to  be  made  ?  We  cannot  see  how  there 
oould  have  been  any  other  understanding.  "The  tract  of  land 
*  *  *  lies  within  the  exterior  boundaries  of  said  addition, 
but  was  at  all  times  mentioned  in  plaintiff's  complaint  reserved 
by  said  Farlin  for  mining  purposes."  (Agreed  statement  of 
facts, )  The  mining  claim  was  a  lode  claim.  The  tract  was 
not  colored  on  the  plat.  Only  those  portions  colored  yellow 
were  to  be  streets  or  alleys,  and  only  those  parts  colored  blue 
were  to  be  lots  or  blocks,  as  shown  by  the  plat  and  its  appended 
certificates,  which  are  part  of  the  statement  of  facts. 

It  is  apparent  to  us  that  the  intention  of  the  donor  was  to 
donate  part  of  the  surface  of  the  lode  claim  to  the  use  of  the 
city  for  streets  and  alleys,  and  to  plat  as  lots  certain  other  parts, 
all  very  clearly  marked  and  designated  by  the  use  of  lines  and 
colors.  He  also,  from  abundance  of  caution,  put  the  word 
"Reserved"  upon  each  of  these  uncolored  tracts  which  were  not 
within  the  description  of  those  parts  added  to  the  city,  to-wit, 
the  yellow  and  blue  sections.  If  the  colors  had  not  been  used 
and  particularly  mentioned  as  they  were,  then  the  use  of  the 
word  "Reserved"  on  the  plat  might  be  ambiguous,  and  might 
mean  that  the  tracts  so  marked  were  not  platted  into  lots,  but, 
being  dedicated'  to  the  public,  were  reserved  for  paj-ks  or  some 
other  public  use  than  alleys  or  streets;  but  when  used  in  con- 
nection with  the  other  description,  and  not  being  colored,  it  is 
simply,  and  very  apparently,  a  fact  that  the  tract  assessed  was 
"at  all  times  mentioned  in  plaintiff's  complaint  reserved  by  said 
Farlin  for  mining  purposes/' — that  is,  for  the  single  purpose 
of  a  lode  claim), — and  was  not  intended  to  be  included  within 
the  limits  of  the  addition,  or  to  be  added  to  the  territory  of  the 
city;  and  it  is  equally  clear  that  the  city  must  have  accepted 
the  addition  with  such  understanding.  To  say  that  the  city,  by 
putting  in  a  sewer  in  the  new!  street,  would  benefit  the  tract 
assessed,  and  that  the  donor  of  the  addition  knew  this  when  he 
filed  the  plat,  and  that  this  is  a  fact  tending  to  prove  that  he 
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intended  to  add  the  assessed  tract  to  the  city,  is  not  sound.  It 
would  not  benefit  the  tract  any  more  than  a  sewer  laid  in  an 
outside  boundary  street  would  benefit  a  farm,  across  the  road 
from  the  city.  The  sewers  of  a  city  are  of  no  use  to  those  who 
do  not  live  in  the  city,  whether  within  the  exterior  boundaries 
of  the  city  or  not.  The  territory  of  a  city  does  not  need  to  be 
in  a  compact  body.  As  we  have  intimated,  the  District  of  Co- 
lumbia might  have  been  located  entirely  within  the  exterior 
boundaries  of  the  state  of  Maryland,  if  it  had  been  so  ceded 
and  accepted. 

From  the  way  that  the  lots  are  numbered,  it  is  further  some- 
what apparent  that  the  owiner  platted  the  ground  in  such  a  way 
that  if  he  or  any  other  owner  ever  cared  to  add  the  rest  of  the 
lode  claim  surface  to  the  territory  of  the  city,  it  might  con- 
veniently be  donev 

The  tract  is  not  part  of  the  city,  and  the  owner  has  no  nuore 
right  to  privileges,  such  as  an  owner  of  city  lots  would  have, 
than  a  lode  claim  owner  has  whose  property  is  opposite  to  the 
city,  and  binding  on  an  outside  boundary  street  Thus,  having 
no  such  privileges,  he  is  under  no  obligation  to  pay  taxes  or 
special  assessments  to  the  city. 

The  city  having  accepted  the  plat  with  its  eyes  open  to  see 
and  read  what  the  plat  and  certificates  plainly  showed  and  de- 
clared, all  of  which  it  solemnly  accepted,  it  cannot  now  exercise 
dominion  over  what  was  not  turned  over  to  the  control  of  the 
city. 

All  that  the  books  disclose  in  text  of  writers  or  in  opinions  of 
courts,  in  regard  to  the  intent  of  the  party  making  such  addi- 
tions, is  devoted  to  the  matter  of  streets,  alleys  and  parks ;  but 
the  principles  announced  by  the  books*  as  to  such  dedication, 
largely  apply  to  the  subject  under  consideration. 

As  is  said  in  Moajov,  etc.  of  Baltvmore  v.  Fear,  82  Md.  256, 
33  AtL  638,  citing  numerous  cases :  "It  has  been  decided  by 
this  court  in  a  number  of  cases  that,  in  order  to  make  out  a  dedi- 
cation, an  intent  on  the  part  of  the  owner  to  dedicate  his  land 
to  the  particular  use  alleged  i9  absolutely  essential,  and,  unless 
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such  intention  is  clearly  proved  by  the  facta  and  circumstances 
of  the  particular  case,  no  dedication  exists." 

To  conclude:  It  being  the  desire  of  Mr.  Farlin  to  add  the 
land  depicted  in  yellow  and  blue  to  the  territory  of  the  city,  he 
could  not  possibly  do  so  without  making  a  plat,  and  he  could 
not  draw  the  plat  without  having  the  unoolored  tracts  within 
the  outside  boundaries.  To  make  his  intention  clearly  appar- 
ent, he  used  colors  and  the  word  "Reserved,"  and  carefully 
called  attention  to  them  in  his  deed  making  the  addition  and 
donation.  If  the  city  thought  that  the  termb  of  the  donation 
and  addition  were  not  favorable  to  the  city,  and  were  too  favor- 
able to  the  donor,  it  could  have  refused  to  accept  the  addition. 
It  acted  and  must  abide  by  its  act  of  acceptance. 

The  tract  assessed  is  not  part  of  the  city  territory  which  is 
under  the  dominion  and  control  of  the  city. 

We  have  discussed  somewhat  the  fact  that  in  the  statement 
of  facts  it  is  agreed  that  the  assessed  tract  was  reserved  for 
mining  purposes.  We  do  not,  however,  consider  that  it  is 
material  for  what  purpose  it  was  reserved  if  it  was  not  added 
to  the  territory  of  the  city.     Reversed  and  remanded. 

Reversed  and  remanded. 


CAMPBELL,  Respondent,  v.  CITY  OF  GREAT  FALLS,  .*  $ 

Appellant.  S      93 

35        172 
(No.  1,426.) 

(Submitted  March  7,  1902.     Decided  June  13,  1902.) 

Appeal  from  Order  Denying  a  New  Trial — Review — Suffi- 
ciency of  Pleading  to  Support  Judgment — Discretion. 

1.  The  review  on  appeal  from  an  order  denying  a  new  trial,  being  limited  to 
the  consideration  of  such  matters  as  may  be  presented  to  the  trial  court 
as  grounds  for  a  new  trial  under  the  provisions  of  Section  1171  of  the 
Code  of  Civil  Procedure,  among  which  are  "errors  of  law  occurring  at  the 
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(rial  and  excepted  to  by  the  party  making  the  application,"  the  question 
whether  the  complaint  states  a  cause  of  action  cannot  be  considered  on 
such  an  appeal  where  from  the  record  it  does  not  appear  that  its  suffi- 
ciency was  questioned  during  the  trial. 
2.  Refusal  to  grant  a  new  trial  cannot  be  held  on  appeal  to  be  an  abuse  of 
discretion,  where  there  is  a  substantial  conflict  in  the  evidence. 


Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Actiox  by  John  T.  Campbell  against  the  city  of  Great  Falls. 
Thjre  was  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial  defendant  appeals.     Affirmed. 

Mr.  II.  H.  Ewing,  and  ilfr.  Jamws  W.  Freeman,  for  Appel- 
lant. 

Mr.  John  A.  Largent,  and  Mr.  J.  A.  McDonough,  for  Re- 
spondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

The  purpose  of  this  auction  is  the  recovery  of  damages  suf- 
fered by  plaintiff  from  a  flow  of  water  upon  his  premises  caused 
by  the  negligent  construction  by  the  defendant  city  of  certain 
drains  and  ditches  to  draw  off  surface  water  collected  upon  the 
streets  and  alleys  of  the  defendant  and  private  property  abut- 
ting thereon.  The  premises  of  plaintiff  consist  of  his  dwelling 
and  outhouses  in  {he  city,  and  it  is  alleged  in  the  complaint  that 
but  for  the  negligence  of  the  defendant  in  the  construction  of 
the  said  drains  and  ditches,  the  injurs^  would  not  have  been 
suffered.  The  answer  puts  in  issue  the  material  averments  of 
the  complaint,  and  alleges  aiflirmative  defenses.  The  verdict 
and  judgment  were  for  plaintiff.  Defendant  has  appealed  from 
an  order  denying  it  a  new  trial. 

The  principal  contention  made  in  this  court  is  that  the  com- 
plaint does  not  state  a  cause  of  action.  This  question  cannot 
be  agitated  upon  this  appeal.  The  appeal  being  from  the  order 
only,  our  review  is  limited  to  the  consideration  of  such  matters 
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as  may  be  presented  to  the  trial  court  as  grounds  for  a  new  trial 
under  the  provisions  of  Section  1171  of  the  Code  of  Civil  Pro- 
cedure. Among  these  are  "errors  in  law  occurring  at  the  trial 
and  excepted  to  by  the  party  making  the  application." 
{Charles  Schatzlein  Paint  Co.  v.  Passrtwre,  20  Mont.  500,  68 
Pae.  1113.)  The  record  does  not  disclose  to  us  that  the  suffi- 
ciency of  the  pleading  was  questioned  during  the  trial  by  ob- 
jection to  the  introduction  of  evidence  on  the  ground  of  a  lack 
of  material  allegations  therein,  or  otherwise.  It  is  only  when 
the  sufficiency  of  a  pleading  has  in  some  appropriate  way  been 
questioned  during  the  trial,  and  a  ruling  obtained  thereon,  with 
exceptions  reserved,  that  the  question  raised  upon  it  may  be 
examined  on  a  motion  for  a  new  trial,  or  upon  appeal  from  an 
order  denying  it  Otherwise  (except,  of  course,  upon  appeals 
from  interlocutory  orders  granting  or  refusing  injunctions  and 
the  like)  the  question  of  its  sufficiency  may  be  examined  only 
on  appeal  fronu  the  judgment. 

It  is  argued  that  the  court  misdirected  the  jury  to  the  preju- 
dice of  defendant,  and  that  the  evidence  is  insufficient  to  sustain 
the  verdict.  We  have  given  the  record  a  careful  examination. 
Our  conclusion  is  that  the  instructions,  taken  together,  fully 
and  fairly  state  (he  law  applicable  to  the  case.  The  evidence 
allows  a  sul»stantial  conflict.  We  are  therefore*  not  authorized 
to  say  that  the  court  abused  its  discretion  in  refusing  to  grant 
a  new  trial. 

Let  the  order  be  affirmed. 

Affirmed. 
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STATE    ex    rel.    HUKLEY,    Relator,    v.    DISTRICT 
COURT  OF  THE  SECOND  JUDICIAL  DIS- 
TRICT et  al.,  Defendants. 

27     40.  (No.  1,827.) 

83    531 1 
f33    532 

.— '  (Submitted  June  16,  1002.    decided  June  23,   1002.) 

Appeal — Costs — Necessity  for  Formal  Judgment — Memoran- 
dum of  Costs — FUing — Service  on  Adverse  Party — Execu- 
tion— Authority  of  Trial  Court — Errors  in  Memorandum — 
Waiver. 

1.  Under  Supreme  Court  Rule  XVII,  providing  that  In  all  cases  the  cost  of 
•   appeal  shall  be  taxed  against  the  unsuccessful  party,  no  formal  entry  of 

judgment  for  such  costs  is  necessary,  but  the  rule  itself  disposes  of  such 
costs  as  effectually  as  though  a  formal  Judgment  therefor  were  entered. 

2.  Code  of  Civil  Procedure,  Sec.  1869,  provides  that  if  a  party  to  whom  an 
appellate  court  has  awarded  costs  wishes  to  claim  them,  he  must,  within 
thirty  days  after  the  remittitur  is  filed  with  the  clerk  below,  deliver  to 
such  clerk  a  memorandum  of  his  costs,  verified  as  prescribed  by  Section 
1867,  and  that  thereafter  he  may  have  an  execution  therafor  as  upon  a 
judgment.  Held,  that  when  a  party  to  whom  such  costs  are  awarded  has 
complied  with  the  statute,  the  clerk  must  issue  execution  for  his  costs 
whenever  he  demands  it. 

3.  Though  the  statute  (Code  of  Civil  Procedure)  does  not  require  service  of 
the  memorandum  on  the  adverse  party,  by  analogy  such  service  should  be 
made,  and  disputes  settled  as  provided  by  Section  1867. 

4.  Subject  to  a  motion  to  strike  out  disputed  items,  the  filing  of  the  memoran- 
dum has  the  same  effect  as  a  formal  entry  of  judgment,  and  the  trial  court 
has  no  further  function  to  perform  after  execution  thereon  than  it  has  in 
case  of  an  execution  on  a  final  Judgment. 

5.  Where  a  party  to  whom  the  costs  of  an  appeal  were  awarded  erroneously 
included  in  the  memorandum  thereof,  filed  and  served  pursuant  to  Code  of 
Civil  Procedure,  Sec.  1860,  items  of  costs  on  the  trial  below,  the  adverse 
party,  by  falling  to  make  a  seasonable  motion  to  strike  out  such  items,  and 
by  moving  to  quash  on  other  grounds  the  execution  issued  on  such  memo- 
randum, waived  objection  to  the  erroneous  items. 

Certiorari  by  the  state,  on  the  relation  of  Mary  Ann  Hurley, 
for  the  annulment  of  an  order  entered  by  E.  W.  Harney,  judge, 
quashing  an  execution  in  relator's  favor  for  the  coste  of  an  ap- 
peal.    Order  annulled. 


Messrs.  Sinclair  £  Dygert,  for  Relator. 
Mr.  Thomas  A.  Motrin,  for  Defendants. 
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MR  CHIEF  JUSTICE  BRANTEY  delivered  the  opinion 
of  the  court. 

Application  for  wtrit  of  certiorari.  On  appeal  to  this  court 
in  a  cause  entitled  "Hurley  v.  O'Neill"  the  judgment  rendered 
by  the  district  court  in  favor  of  the  defendant  was  reversed,  and 
the  cause  remanded  for  a  new  trial.  (Hurley  v.  O'Neill,  26 
Mont.  269,  67  Pac  626.)  Within  thirty  days  after  the  remit- 
titur from  this  court  was  filed  in  the  office  of  the  clerk  of  the 
district  court,  and  on  March  26,  1902,  the  plaintiff  delivered  to 
the  clerk  her  memorandum  of  costs  incurred  upon  her  appeal, 
and  served  a  copy  of  the  same  upon  the  defendant.  The  memo- 
randum contained  also  certain  items  of  costs  incurred  by  the 
plaintiff  upon  the  trial  in  the  district  court  prior  to  the  appeal. 
It  was  properly  verified  as  required  by  Section  1867  of  the  Code 
of  Civil  Procedure.  Thereafter,  on  April  24th,  the  plaintiff, 
for  the  purpose  of  enforcing  the  payment  of  the  amount  so 
claimed,  caused  an  execution  to  be  issued  by  the  clerk,  and 
placed  it  in  the  hands  of  the  sheriff  of  Silver  Bow  county. 
Under  it  the  sheriff  levied  upon  certain  real  property  situate 
in  that  county,  and  belonging  to  the  defendant,  and  was  pro4- 
ceeding  to  advertise  and  sell  it.  On  May  21st  the  defendant 
filed  in  the  district  court  his  motion  asking  for  an  order  recall- 
ing and  quashing  the  execution  upon  the  following  grounds: 
(1)  That  the  execution  had  been  issued  by  the  clerk  improvi- 
dently  and  without  direction  of  the  proper  authority;  (2)  that 
the  execution  was  unauthorized,  and  not  issued  upon  any  judg- 
ment, or  by  any  authority  of  court;  and  (3)  that  the  supreme 
court  had  not  awarded  the  costs  of  the  appeal  to  the  plaintiff, 
and  had  made  no  order  whatsoever  concerning  them.  This 
motion  was  heard  by  the  court,  E.  W.  Harney,  judge,  presiding, 
on  May  24th,  and  an  order  entered  sustaining  it.  The  present 
proceeding  has  been  instituted  to  annul  this  order  as  in  excess 
of  jurisdiction. 

There  has  been  no  appearance  in  this  court  by  counsel  for 
tie  defendants.  Counsel  for  relator  contends  that,  having  com- 
plied with  the  requirements  of  the  statute  and  the  rules  and 
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practice  of  this  court,  she  is  entitled,  as  a  matter  of  course,  to 
an  execution  for  her  costs  accrued  upon  the  appeal,  and  there- 
fore that  the  district  court  had  no  jurisdiction  to  recall  and 
quash  her  execution. 

Section  1869  of  the  Code  of  Civil  Procedure  provides: 
''Whenever  costs  are  awarded  to  a  party  by  an  appellate  court, 
if  he  claims  such  costs,  he  must  within  thirty  days  after  the 
remittitur  is  filed  with  the  clerk  below,  deliver  to  such  clerk  a 
memorandum  of  his  costs,  verified  as  prescribed  by  Section 
1S(>7,  and  thereafter  he  may  have  an  execution  therefor  as  upon 
a  judgment."  Kule  XVII  of  this  court  directs  that 
k*in  all  cases  the  costs  of  appeal  shall  be  taxed  against  the 
unsuccessful  party,  unless  otherwise  ordered  by  this  court ;  and 
the  remittitur  shall  be  accompanied  by  an  itemized  statement  or 
such  costs  as  are  paid  to  the  clerk  of  this  court"  The  order 
of  reversal  made  at  the  time  the  opinion  in  Hurley  v.  O'Neill 
was  delivered  contained  no  formal  direction  as  to  the  disposition 
of  the  c  sts  incurred  upon  the  appeal.  The  plaintiff,  having 
been  successful,  however,  is  entitled  under  the  rule,  as  a  matter 
of  courses  to  have  her  costs  upon  the  appeal  taxed  against,  and 
to  recover  them  from,  the  defendant.  The  design  of  the  rule  is- 
to  adjust  the  costs  on  appeal  without  a* formal  order.  Its  effect 
is  to  award  the  costs  to  the  successful  party,  just  the  same  as  if 
a  formal  order  were  made  in  each  case.  I  he  items  of  costs  in- 
curred upon  appeal  neither  this  court  nor  its  clerk  has  anything 
to  do  with,  except  such  as  are  paid  to  the  clerk,  and  these  are 
disposed  of  when  they  have  been  certified  in  the  remittitur  to 
the  clerk  <  f  the  district  court.  These  and  all  other  items 
claimed  must  he  included  in  the  memorandum  required  by  the 
statute  suj.ra.  and  filed  with  the  clerk  of  the  district  court. 
When  this  has  been  done,  the  successful  appellant  is  entitled  to 
an  execution  for  the  amount  of  the  bill,  and  the  clerk  must, 
under  the  direction  of  the  statute,  issue  it  when  denvand  is 
made  for  it. 

The.  statute  contains  no  direction  for  the  sendee  of  the  memo 
randum    upon    the    adverse    party ;    nor    is    there    any    pro- 
vision directing  how  questions  arising  upon  disputed  items  may 
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be  settled.  Since,  however,  the  memorandum  must  be  filed  with 
the  clerk  of  the  district  court,  we  think  that  by  analogy  service 
of  it  should  be  made  and  disputes  settled  under  the  provisions 
of  Section  1867,  referred  to  in  Section  18G9,  supra.  If  there 
is  no  dispute,  then  the  district  court  has  no  other  function  to 
perform  in  the  matter  than  it  has  in  case  of  an  execution  upon 
a  final  judgment.  Indeed,  under  the  statute,  the  filing  of  the 
memorandum  with  the  clerk,  subject  to  a  motion  to  strike  out 
disputed  items,  but  without  anything  further,  has  the  same 
effect  as  a  formal  entry  of  judgment. 

In  this  case  the  court  evidently  proceeded  upon  the  idea  that 
some  formal  order  disposing  of  the  costs,  either  by  this  court 
or  by  the  district  court,  was  necessary  to  support  the  execution. 
This  idea  is  erroneous.  The  rule  of  this  court,  of  which  that 
court  is  bound  to  take  notice,  disposes  of  the  cost  as  effectively 
as  would  a  formal  order.  This  being  true,  and  there  being  no 
dispute  as  to  the  ampunt  of  the  bill,  its  office  was  not  to  obstruct 
the  relator,  but  rather  to  aid  her  in  collecting  her  costs  as 
awarded-  by  the  rule  of  this  court. 

As  already  stated,  the  memorandum  of  relator  contained 
some  items  of  costs  incurred  upon  the  trial  in  the  court  below. 
This  should  not  have  been  done,  since  Section  18(50,  supra,  has 
reference  to  costs  of  the  appeal  only.  If  seasonable  complaint 
had  been  made  of  them,  they  should  have  been  stricken  out. 
Xo  such  complaint  was  made,  nor  was  the  order  now  com- 
plained of  based  in  whole  or  in  part  upon  this  mistake  of  rela- 
tor, lender  the  circumstances  the  defendant  in  that  case  must 
be  deemed  to  have  waived  it. 

The  order  complained  of  cannot  be  supported  upon  either 
one  of  the  grounds  assigned  in  the  motion  in  the  court  below. 
It  was  wholly  an  excess  of  jurisdiction,  and  must  be  annulled. 
It  is  so  ordered. 

Anrvulled. 

Mr.  Justice  Pigott  :    I  concur. 

Mr.  Justice  Milburx,  not  having  heard  the  cause,  takes 

no  part  in  the  foregoing  opinion. 
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RIDDELL  et  al.,  Respondents,  v.  PECK-WILLIAMSON 

HEATING  AND  VENTILATING  CO., 

Appellants. 

(No.  1,419.) 
(Submitted  March  6,  1902.     Decided  June  23,  1902.) 

Contracts — Express  Agreement — Evidence — Parol  Agreement 
— Altering  Contract  —  Breach  —  Partial  Performance — 
Quantum  Meruit. 

1.  By  the  terms  of  a  written  contract,  plaintiffs  agreed  to  furnish  all  labor 
and  materials  necessary  for  placing  a  heating  plant  in  a  building,  the  ma- 
terials and  labor  to  be  paid  for  according  to  a  certain  schedule  of  prices, 

.  but  no  time  was  fixed  for  payment.  Held,  that  substantial  performance 
of  the  whole  contract  was  a  condition  precedent  to  liability  for  the  whole 
or  any  part  of  the  consideration, — the  fixing  of  the  prices  on  the  different 
articles  not  amounting  to  a  severance;  held  further,  error  to  admit  evi- 
dence that  at  the  time  the  written  contract  was  made  an  oral  agreement 
was  entered  into  that  payments  should  be  made  in  conformity  with  a  usage 
and  custom,  as  the  work  was  done  and  the  material  furnished. 

2.  Held,  that  where  plaintiffs  agreed  with  defendant  for  a  certain  sum  to 
put  a  heating  plant  into  a  building,  defendant  haying  contracted  to  put  It 
in,  and  plaintiffs  abandoned  the  work  without  good  cause  after  a  part  of 
the  plant  had  been  put  in,  there  being  no  severance  of  the  contract  nor 
apportionment  of  tne  consideration,  they  might  not  recover  on  a  quantum 
meruit  for  the  value  of  the  work  done  and  materials  furnished. 

3.  That  after  the  action  was  commenced  plaintiffs  finished  the  work  for  the 
owner,  who  charged  the  cost  to  defendant,  was  of  no  moment. 


Appeal  from  District  Court,  Gallatin  County;  F.  K.  Arm- 
strong, Judge. 

Action  by  J.  A.  Riddell  and  another  against  the  Peck- 
Williamson  Heating  &  Ventilating  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.    Reversed. 

Messrs.  Luce  &  Luce,  and  Mr.  C.  B.  Matthews  of  the  Ohio 
Bar,  for  Appellant 

The  covenants  went  to  the  whole  consideration  on  both  sides. 
They  were  mutual  conditions  the  one  precedent  to  the  other. 
(Lowber  v.  Bangs,  2  Wallace,  728,  Opin.  736 ;  Hutchinson  v. 
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Wetmore,  2  Cal.  310-312;  Ernst  v.  Cumtmrngs  et  al.,  55  Cal. 
179.)  The  consideration  is  single  and  entire,  although  the  sub- 
ject of  the  contract  may  consist  of  several  distinct  and  wholly 
independent  items.  (Miner  v.  Bradley,  22  Pick.  457 ;  McMil- 
lan v.  Vanderlip,  12  Johns.  165  ;  Isaacs  v.  Mc Andrews,  1  Mont 
437;  7th  Am.  &  Eng.  Enc.  (2d  Ed.),  pages  95,  96  and  97,  and 
cases  cited ;  Baker  v.  Higgins,  21  X.  Y.  397,  Opin.  398-399 ; 
Kein  v.  Tapper,  52  K  Y.  550;  Ilusted  v.  Craig,  36  K  Y. 
221 ;  Norri*  v.  Hams,  15  Oal.  226 ;  Moore  v.  Bonnet,  40  Cal. 
251-254.)  The  contract  being  entire  by  the  very  nature  of  the 
agreement,  before  a  recovery  could  be  had  upon  the  contract, 
it  was  necessary  for  the  plaintiffs  to  allege  the  completion  of 
the  contract  upon  their  part  or  to  show  some  good  excuse  for 
the  non-performance.  (4th  Enc.  Plead.  &  Prac.  627,  628,  629, 
630,  631  and  632,  and  numerous  cases  cited  therein ;  Lester  v. 
Jewett,  11  ST.  Y.  453 ;  Dunluim  v.  Marm,  8  K  Y.  508.)  The 
first  cause  of  action  therefore  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  "If  the  performance  of  the  condi- 
tion precedent  is  essential  to  the  right  of  action,  an  omission  to 
allege  performance  is  a  defect  that  can  be  taken  advantage  of 
at  any  stage  of  the  action."  (4th  Enc.  Plead  &  Prac.  660  and 
661,  and  cases  cited;  Bewuwre  v.  Pine  Valley,  53  Wis.  527; 
Webber  v.  Greenfield,  74  Wis.  236.)  Having  refused  to  pro- 
ceed with  the  work  under  the  contract,  plaintiffs  could  not  re- 
cover in  this  action.  (Isaacs  v.  McAndrews,  1  Mont  437; 
Franklin  v.  Schultz,  23  Mont  165;  McMillan  v.  Vamderlip, 
12  Johns.  165;  Jones  v.  United  States,  96  U.  S.  24;  Smith's 
Leading  Cases,  Vol.  2,  page  1 ;  Ernst  v.  Cummings  et  ah,  55 
Cal.  179 ;  Clarke  v.  Collier,  34  Pac.  677 ;  Krwmb  v.  Campbell, 
102  Cal.  370;  Mount  v.  Lyons,  49  K  Y.  552 ;  7  Aidl  &  Ehg. 
Enc.  of  Law  (2d  Ed.),  page  91;Moore  v.  Campbell,  12  K  E. 
(Ind)  495;  McConigle  v.  Klein,  40  Pac  465;  Cox  v.  W.  P. 
R.  R.  Co.,  44  Cal.  18 ;  Cox  v.  McLaughlin,  54  Cal.  605 ;  Palm 
et  al.  v.  Railroad  Co.,  18  111.  219.) 

The  mere  failure  to  pay  the  money  due  upon  the  contract, 
before  the  completion  of  the  work,  did  not  constitute  such  a 
"prevention"   as  justified  a   recovery  in  the  present  action. 


\  _ 
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(Mount  v.  Lyons,  49  X.  Y.  552-553 ;  Cox  v.  McLaughlin*,  63 
Cal.  196 ;  Bogardus  v.  N.  Y.  Life  Insurance  Co.,  101  K  Y: 
328,  4  N.  E.  522;  Alabama  Gold  Life  Insurance  Co.  v.  Gar- 
mary,  74  Gra.  51;  Arclier  v.  McDonald,  36  Hun.  (N.  Y.) 
194.)  Partial  failure  to  perform  will  not  entitle  one  party  to 
rescind  the  contract  unless  it  is  destructive  to  the  contract  (2 
Parson  on  Contract,  679,  680  and  681.)  The  contract  being 
clear  and  unambiguous,  and  the  law  itself  fixing  the  time  for 
payment  under  such  contracts,  no  custom  or  usage  could  be  in- 
voked to  put  a  different  construction  upon  the  contract  or  to 
alter  or  vary  its  terms.  "The  language  of  a  contract  is  to  gov- 
ern its  interpretation  if  the  language  is  clear  and  explicit  and 
does  not  involve  an  absurdity."  (Sec.  2203,  Civil  Code  of 
Montana ;  Haivley  v.  Bruniagin,  33  Cal.  394 ;  Norton  v.  Wood- 
ruff, 2  N.  Y.  153;  Sec.  2202  of  the  Civil  Code;  Sedgwick  on 
Construction  of  Stat  and  Const  Laws  (2d  Ed.),  page  195; 
United  States  v.  Fisher  et  at.,  2  Cranch,  pages  385  Opin.  bot- 
tom 399.)  It  is  clear  that  the  court  should  have  stricken  out 
all  of  the  allegations  relating  to  the  alleged  custom  and  usage 
as  to  time  of  payment.  (Sec.  3146,  Code  of  Civil  Procedure.) 
Custom  or  usage  can  not  control  the  legal  rules  applicable  to 
the  construction  of  a  contract  and  evidence  that  by  a  custom  a 
contract  means  something  different  from  what  its  terms  clearly 
import  is  inadmissible.  This  is  the  invariable  rule.  (Barnard 
v.  Kellogg,  10  Wallace  on  p.  391 ;  Shell  v.  Hall,  107  Mass.  page 
134 ;  Wilson  v.  SmiOi,  111  Ala.  170 ;  Partridge  v.  Phoenix  Mut. 
L.  Ins.  Co.,  15  Wall.  572 ;  Randolph  v.  Balden,  44  Iowa,  327 ; 
Land  v.  Henderson,  63  Mich.  302 ;  Barnard  v.  Kellogg,  10  Wall 
383,  391,  394;  Sweeney  v.  Thompson,  9  Lea  (Tenn.),  359; 
Chambers  v.  U.  S.,  24  Ct  of  CI.  387;  Fitzgerald  v.  Hanson, 
16  Mont  474.)  Nor  can  custom  and  usage  be  invoked  to  vary 
the  legal  import  of  a  contract  And  where  by  judicial  construc- 
tion a  contract  has  a  certain  meaning,  that  meaning  can  not  be 
varied  by  evidence  of  usage.  (27  Am.  &  Eng.  Bnc.  page  862 ; 
see  pages  863  to  866,  and  cases  cited,  particularly  Groate  v. 
Gile,  51  N.  Y.  431 ;  Rice  on  Evidence,  Vol.  2,  Sec.  351,  par- 
ticularly pages  908-909;  Wilson  v.  Knott,  3  Humph.  (Tenn.) 
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473 ;  Ripley  v.  Crocker,  42  Me.  370  to  374 ;  Moran  v.  Prather, 
23  Wall,  492  to  499  and  500 ;  Baltimore  Baseball  and  Exhibi- 
tion Co.  v.  Picket,  22  L.  R  A.  690  to  692 ;  Fairley  v.  Wappoo 
Mills,  29  L.  R.  A.  215.) 

It  has  been  held  that  usage  and  custom,  cannot  be  proved  to 
show  that  services  under  an  entire  contract  are  payable  pro 
rata,  as  that  would  vary  the  contract  itself.  {Petty  v.  Oaylef 
25  Ala.  422 ;  West  v.  Ball,  12  Ala.  340.)  "Expressions  of  the 
court  are  jierhaps  unanimous  to  the  effect  that  the  operations  of 
settled  rules  of  law  cannot  be  changed  by  proof  of  the  usage 
having  a  contrary  effect.  If  on  a  given  state  of  facts  the  right 
and  liabilities  of  the  parties  to  a  contract  are  fixed  by  the  gen- 
eral principles  of  the  comonon  law,  they  can  not  be  changed  by 
any  local  custom."  (27  Am.  &  Eng.  Enc.  of  Law,  pages  782 
and  783,  and  cases  cited ;  Dvnght  v.  Boston,  12  Allan,  316; 
Thompson  v.  Biggs,  5  Wall.  663-667;  Hinton  v.  Locke,  5  Hill, 
437;  Schooner  Reeside,  2  Sumner,  567;  Tliompson  v.  Ashton, 
14  Johns.  316 ;  Sec.  2186,  Civil  Code;  Sec.  3132,  Code  of  Civil 
Procedure;  Fisher  v.  Briscoe,  10  Mont  124.)  It  is  the  uni- 
versal rule  that  where  the  words  of  the  contract  are  not  uncer- 
tain in  themselves  that  proof  of  a  different  meaning  or  an  oral 
agreement  different  than  the  writing  contemporaneous  with  it 
can  not  be  introduced.  (Goldman  v.  Davis,  23  Cal.  page  256; 
Guy  v.  Bibend,  41  Cal.  page  322-325 ;  Ward  v.  Macnaxighton, 
43  Cal.  page  159 ;  Baker  v.  Riggins,  21  K  Y.  page  397 ;  Gray 
v.  Hcurper,  1  Story,  574;  Vol.  1,  Greenleaf  on  Evidence,  Sec. 
277,  and  see  Sees.  278-280  and  281 ;  Jvngerman  v.  Bovee,  19 
CaL  page  355,  Opin.  364.)  It  is  the  universal  rule  that  where 
a  party  has  an  election  between  one  of  two  inconsistent  reme- 
dies he  is  confined  to  that  which  he  first  chooses,  and  it  has  been 
held  that  where  a  choice  has  once  been  made  the  right  to  follow 
the  other  is  forever  gone.  (Morris  v.  Rexford,  18  N.  T.  552 ; 
Rodermund  v.  Clark,  46  N".  Y.  354 ;  Bowen  v.  MandervUle,  95 
X  Y.  237;  Hanly  v.  Kelly,  62  Cal.  155,  Opin.  159,  and  cases 
cited;  Moller  et  al.  v.  Tuska,  87  K  Y.  166;  7  Enc  Plead.  & 
Prac.  pages  361-364.) 

If  a  special  written  contract  is  subsisting,  a  party  may  not 
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abandon  it  and  sue  in  assumpsit  at  his  option.  The  action  must 
be  on  a  special  contract.  (Clarke  v.  Smith,  14  Johns.  326; 
Dermott  v.  Jones,  2  Wall,  page  1 ;  Cutter  v.  Powell,  2d  Smith's 
Leading  Cases,  page  1,  and  see  Wall,  note,  page  48  ;Catlin,  v. 
Tobias,  26  1ST.  Y.  217 ;  Greenleaf  on  Evidence,  Vol.  2,  Sec.  104 ; 
Jennings  v.  Camp,  13  Johns.  95 ;  Faxon  v.  Mansfield,  2  Mass. 
147:  Whiting  v.  Sullivan,  7  Mass.  109;  Miller  v.  Watson,  5 
Wend.  67 ;  Bradley  v.  Levy,  5  Wis.  400 :  4th  Ew<\  Plead.  & 
Frac.  pages  923  to  925,  where  numerous  cases  are  cited ;  O'Con- 
nor v.  Dingley,  26  Cal.  13;  Beadle  v.  Graham,  66  Ala.  99; 
Johnson  &  Sloan  v.  Clark,  22  Ga.  541 ;  AZaiamc*  GoZd  L.  Lis. 
Co.  v.  Garmary,  74  Ga.  51,  Opin.  pages  58  and  61,  and  cases 
cited;  Darden  v.  James,  48  Ala.  33,  37  and  38 ;  Swift  v.  Will- 
iams, 2  Ind.  365,  Opin.  368,  and  cases  cited.) 

In  Olmstead  v.  Beale,  19  Pickering,  528,  Justice  Morton 
said:  "The  plaintiff  can  not  recover  on  his  express  contract 
because  he  has  not  executed  it  on  his  part,  and  the  performance 
is  a  condition  precedent  to  the  payment  He  can  not  recover 
on  a  quantum  meruit  because  an  express  contract  always  ex- 
cludes an  implied  one  in  relation  to  the  same  matter.  (Wooten 
v.  Read,  2  Sm|edes  &  Marshall-Rep.  (10  Miss.)  585;  Cobb  v. 
West,  11  X.  Y.  Superior  Court  (4  Duer,  38)  ;  Mack  v.  Bragg, 
30  Vt  571 ;  Catlin  v.  Gunier,  1  Kernan,  328 ;  McGonigle  v. 
Klein,  40  Pac.  465. )  It  can  not  be  claimed  that  this  is  a  case 
where  assumpsit  will  lie  because  the  work  and  labor  performed 
was  a  benefit  to  the  plaintiff.  If  flues  and  ducts>  stone  work,  etc., 
went  up  as  the  agricultural  college  was  constructed,  the  defend- 
ant could  not  tear  out  what  had  been  already  done.  This  case 
comes  within  the  rulu  laid  down  in  Franklin  v.  ScJvultz,  23 
Mont,  above  cited.  See  Faulkner  v.  Purl,  Smith's  Hep.  275, 
(Ind.)  This  case  could  not  even  come  within  the  exception,  for 
it  is  only  where  work  is  done  in  nonconformity  with  the  con- 
tract-that assumpsit  will  lie,  unless  the  contract  has  been  fully 
completed.  The  plaintiffs'  claim  that  the  work  was  done  in 
strict  conformity  with  the  contract. 

The  second  cause  of  action  was  in  no  sense  an  amendment  to 
the  cause  of  action  upon  the  written  contract,  but  it  introduced 
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an  entirely  new  cause  6i  actioti.  It  did  not  correct  the  name  of 
a  fcarty  or  a  mistake  or  imperfection  in  the  original  complaint 
Such  amendments  are  forbidden  at  common  law  and  under  the 
Codes.  (1st  Enfe.  Plead.  &  Prac.  547-557,  and  notes;  Whalen 
v.  Gordon  et  al,  95  Fed.  305 ;  QUlis  et  al.  v.  Cobe  el  al.,  59  N. 
E.  455.) 

The  court  should  have  compelled  the  plaintiffs  to  elect  upon 
which  cause  of  action  they  would  proofed  to  trial.  (Rice  v. 
King,  7  Johns.  20 ;  Bovren  v.  M attdeville,  95  N.  Y.  287-241 ; 
Boone,  Code  Pleading,  Vol.  1,  Sec  36 ;  Scofield  v.  Miltimore, 
74  Wisi  194;  Dewey  v.  Fifield,  2  Wis.  73;  Estee's  Pleading 
(4th  Ed.),  319  A.) 

Messrs.  HartmaH  &  tlaHman,  for  Kespondents. 

Respondents  contended  in  the  court  below  and  still  contend 
for  the  following  propositions: 

1.  Eespondents  conferred  upon  appellant  a  benefit  to  the 
amount  of  $9,312.96  through  the  partial  or  imperfect  perform- 
ance of  their  contract,  which  benefit  appellant  accepted,  re- 
tained and  enjoyed.  They  then  abandoned  their  contract 
through  poverty  and  other  forces  with  which  they  could  not  con- 
tend, but  they  may  nevertheless  maintain  an  action  against  ap- 
pellant to  recover  the  value  of  the  benefit  so  conferred,  less  the 
amount,  if  any,  which  appellant  was  damaged  by  reason  of  the 
abandonment  of  the  contract  Under  the  contract  in  question 
appellant  having  agreed  to  pay  for  all  material  and  labor  fur- 
nished to  it,  respondent  oould  at  any  time  sue  for  and  compel 
the  payment  for  material  and  labor  furnished  in  accordance 
with  the  contract  up  to  such  time,  the  contract  being  silent  other- 
wise as  to  the  time  of  payment  Assuming  that  appellant's  con- 
tention that  the  contract  in  question  is  an  entire  contract  is  cor- 
rect, the  fact  that  the  labor  and  material  valued  at  $9,312.96 
was  furnished  to  and  retained  by  appellant  for  its  use  and  bene- 
fit after  respondents  abandoned  their  contract,  constitutes  a 
severance  of  the  entirety  of  the  contract,  and  appellants  are  lia- 
ble to  respondents  for  the  value  of  such  labor  and  material  so 
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furnished  and  retained,  subject  only  to  reduction  for  such  dam- 
ages as  appellant  may  Lave  sustained  by  respondents'  failure 
to  fulfill  their  contract  (Bishop  on  Contracts  (Enlarged  Ed.), 
Sees.  1442,  1444  and  1445 ;  2  Parsons  on  Contracts  (6th  Ed.), 
page  523.)  We  concede  that  formerly  this  was  not  generally 
the  rule  declared  by  the  courts;  yet  even  in  the  earlier  period 
of  the  law's  growth  some  courts  established  this  wise  and  salu- 
tary rule.  However,  even  yet  some  of  the  courts  state  the  rule 
to  the  contrary,  notably  those  of  New  York,  Wisconsin,  Michi- 
gan, Alabama  and  Kentucky.  %  Pennsylvania  has  stated  the  rule 
both  ways,  so  has  Kentucky,  but  the  courts  generally,  aside  from 
these,  and  especially  in  the  later  decisions,  state  the  rule  as 
above  contended  for.  Even  where  the  case  is  one  of  personal 
employment  and  the  employe  abandons  his  contract  without  full 
performance  and  without  cause,  the  tendency  of  the  later  cases 
is  toward  allowing  him  to  recover  for  the  service  rendered  where 
the  em|ployer  actually  receives  benefit  from  the  labor  performed 
which  benefit  is  in  excess  of  the  damages  accruing  to  him  by 
reason  of  the  abandonment  of  the  contract.  (Jordan  v.  Fitz, 
63  K  H.  227;  Britton  v.  Turner, ,  6  N.  H.  492,  26  Am.  Dec 
713 ;  Elliott  v.  Heath,  14  K  H.  131 ;  Clough  v.  Clough,  26  N. 
H.  24 ;  Parcdl  v.  McComber,  11  Nleb.  209 ;  McMillan  v.  Mal- 
lory,  10  Neb.  228,  39  Am.  Rep.  471 ;  Dimcan  v.  Baker,  21  Kan. 
99 ;  Byerlee  v.  Mendel,  39  Iowa,  382 ;  Riggs  v.  Horde,  25  Tex. 
Supp.  456,  78  Am.  Dec.  384 ;  Byrd  v.  Boyd,  17  Am.  Dec.  740 ; 
McDonough  v.  Evans  Marble  Co.,  112  Ped.  637;  Saunders  v. 
Short  et  at.,  86  Fed.  229-230.)  Some  courts  hold  this  on  the 
ground  that  the  wages  are  payable  in  installments.  (Matthews 
v.  Jenkins,  80  Va.  463 ;  Chamblee  v.  Baker,  93  N.  C.  98 ;  Davis 
v.  Preston,  6  Ala.  83;  Ricks  v.  Yates,  5  Ind.  115),  and  this  is 
held  to  be  the  rule  even  where  the  contract  is  entire.  (Wal- 
worth v.  Virmegah,  33  Ark.  751 ;  Smith  v.  Keith  &  Perry  Goal 
Co.,  36  Mo.  App.  567.)  In  many  cases  the  courts  hold  that  the 
acceptance  formally  or  substantially  by  using  the  materials 
furnished  or  labor  performed  constitutes  in  itself  a  severance 
of  the  entire  contract  and  the  defendant  cannot  be  heard  to  say 
that  it  is  entira     (White  v.  Oillman,  43  111.  502;  Tessler  v. 
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Love,  43  Pa.  St  313 ;  Sullivan  v.  Mining  &  Milling  Co.,  77 
Cal.  418 ;  Walker  v.  Millard,  29  K  Y.  375 ;  Moloney  v.  Rust, 
42  Conn.  236;  Freeman  v.  Cammell,  22  Ga.  184;  AHen.  v.  TTiZ- 
Ks,  4  La.  Ann.  97  ^Thompson  v.  PerceU,  92  Mass.  426 ;  Awsftn 
v.  Keating,  21  Mo.  App.  30;  Fleischman  v.  Miller,  38  Mo. 
App.  177 ;  Liwnerikohl  v.  Wtn&eZmeyer,  54  Mo.  App.  570 ;  fle- 
man  v.  Compton  HUl  Imp.  Co.,  58  Mo.  App.  480  \Gomer  v. 
McPhee  (Colo.),  31  Pac.  Rep.  p$ge  119.)  The  following  cases 
are  also  in  support  of  the  principle  contended  for :  Greene  v. 
Haley,  SRI.  260 ;  Elliott  v.  Haycock,  25  Pa.  St  (1  Casey) 
382;  McLaughlin  v.  Hess,  164  Pa.  St  570;  Spear  v.  Snyder, 
29  Minn.  463;  CZeory  v.  Sohier,  120  Mass.  210;  Butterfield  v. 
jByrwi,  153  Masa  517,  27  K  E.  667;  Richardson  v.  Shaw,  1 
Mo.  App.  234;  Haynes  v.  ££.  L.  Baptist  Church,  12  Mo.  App 
536;  Haynes  v.  Second  BapUst  Church,  88  Mo.  285;  Wilson 
v.  iTrw«,  22  Tenn.  (3  Humph.)  473;  Hollis  v.  Chapman,  36 
Tex.  1;  Few  v.  Devlin,  67  Tex.  507,  3  S.  W.  726;  Hindrey  v. 
WUlicms,  12  Pac.  436;  Brackettv.  Morse,  23  Vt  554;  Lee  v. 
New  Haven  M.  &  W.  R.  Co.,  Fed.  Case  No.  8,197;  Porter  v. 
Arrowhead  Res.  Co.,  100  CaL  500;  Strmgton,  etc.  Co.  v.  RUey, 
8  Ky.  Law  Rep.  267 ;  Bean  v.  Jf titer,  69  Mo.  384 ;  Mugan  v. 
Regan,  48  Mo.  App.  461 ;  Bennett  v.  Shaughnessy9  6  Utah,  273, 
22  Pac.  156;  HUl  v.  flovey,  26  Vt  109;  Cwrgain  v.  Everett, 
62  Hun.  620 ;  Avery  e*  al.  v.  TTiHson,  81  K  Y.  341 ;  Ferrel 
v.  Wilson,  19  N*.  Y.  Supp.  209.  The  case  of  Isaacs  v.  JlfeAn- 
drews,  1  Mont  437,  is  relied  upon  by  appellant  While  we  do 
not  think  the  facts  in  that  case  are  so  similar  to  the  facts  in 
this  that  the  doctrine  therein  laid  down  could  be  applied,  yet 
we  submit  that  the  authorities  cited  in  support  of  it  on  page 
451  are  very  old  and  the  courts  of  all  the  states;  except  ISTew 
York,  there  cited  subsequently  laid  down  the  better  rule  which 
we  contend  for.  Even  in  Mississippi,  where  the  courts  have 
carried  the  doctrine  contended  for  by  appellant  to  the  extreme, 
the  court  there  holds  in  one  case  that  where  a  railroad  contractor 
is.  by  the  terms  of  his  contract,  to  be  paid  in  installments  as 
the  work  advances,  the  contract  is  not  entire  and  he  is  entitled 
to  recover  for  the  work  done  if  defendant  refuses  to  pay  the 
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installments  as  provided.  (Wright  v.  Peine,  i  Smedes  &  M: 
Ch.  (Miss.),  282.)  Of  course  in  such  circumstances  the  amount 
of  the  recovery  is  limited  to  or  rather  determined  by  the  price 
fixed  in  the  contract  (Brigham  v.  Haivley,  17  111.  38 ;  Mc- 
Clelland v.  Snider,  18  111.  58;  Folliolt  v.  Bunk,  21  111.  654; 
Chicago  v.  Setotoh,  li5  III  280;  McClure  v.  King,  15  La.  Ann. 
220;  Tatitholl  v.  Ness,  35  Minn.  370;  Ibers  v.  O'DotmeU,  25 
Mo.  App.  120 ;  Austin  v.  Austin,  4T  Vt  311 ;  Western  v.  Sharp, 

53  Ey.  177;  Carpenter  v.  Oay,  12  R  I.  306.) 

2.  The  contract  being  silent  as  to  time  of  payment,  such 
payment  would  be  made  according,  to  any  custom,  or  usage 
which  prevailed  where  the  contract  w&s  to  be  performed.  If  a 
custom  or  usage  with  reference  to  payments  existed',  it  was 
competent  for  the  parties  to  agree  outside  of  and  contempora- 
neous with  the  written  contract  that  such  custom  or  usage 
should  control  the  question  of  payments  in  the  absence  of  any 
provision  in  the  written  contract  Irrespective  of  whether  any 
usage  or  custom  prevailed  with  reference  to  payments,  it  was 
competent  for  the  parties  to  enter  into  a  contemporaneous  oral 
or  written  agreement  as  to  the  time  of  payment,  for  no  time  for 
such  payments  was  specifically  fixed  by  the  contract*  and  such 
agreement  did  not  contradict  or  vary  the  terms  of  the  contract 
(Civil  Code,  Sees.  2211,  2209,  2210,  2212,  2220,  2221;  Code 
of  Civil  Procedure,  Sees.  3132,  3136,  3137,  3139,  3140,  3146, 
Subdivision  12;  Clark  on  Contracts,  pages  580-581,  576,  574; 
Hvlbert  v.  Dusenbery,  57  Pac.  860;  Sioers  v.  Sivers,  97  Cal. 
518;  Bradford  Inv.  Co.  v.  Joost,  48  Pac.  1081,  on  page  1083; 
Walters  v.  McCart  (Wash.),  63  Pac.  1121;  Weeks  v.  Medler, 
20  Kan.  57;  1  Greenl.  Ev.  303.) 

3.  In  this  case  respondents  might  have  sued  upon  the 
quantum  meruit  without  reference  to  the  contract,  simply  al- 
leging that  the  material  andlabor  was  furnished  and  performed 
for  and  accepted  and  retained  by  appellant,  in  which  case  the 
contract  price  would  be  the  quantum  meruit  or  measure  of  the 
value  of  respondents'  recovery.  It  was  also  competent  for 
respondents  to  declare  in  one  count  upon  the  contract  together 
with  the  usage  or  custom  controlling  the  payments  and  the  oral 
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contemporaneous  contract  49  to  the  time  of  payments,  $nd  al- 
lege the  amount  due  for  l^bor  and  material  furnished  wder 
the  contract  in  accordance  with  tfyq  contract  price,  and  in  an- 
other count  to  s£t  up  the  saine  facte  in  th$  form  of  the  quantum 
meruit  §0  that  their  pleading  might  reppond  to  every  possible 
st$t§  of  the  proofs.  Having  plead  the  facts  both  ways,  it  would 
have  been  error  foe  the  court  to  haye  compelled  respondents  to 
elect  upon  which  cause  of  action  or  account  they  would  rely 
at  the  trial,  as  respondents  would  thereby  hare  been  deprived 
of  the  very  advantage  which  the  rule  permitting  the  same  cause 
of  action  to  be  stated  in  different  forms  so  as  to  meet  eyery 
possible  stajp  of  the  proofs  confers  upon  the  pleader;  and  un- 
der the  pleading  in  question  appellant  could  not  have  been  *t 
any  possible  disadvantage  as  both  counts  of  the  second  amended 
complaint  informed  it  in  detail  that  respondents  were  seeking 
to  recover  for  the  same  material  furnished  and  labor  performed 
in  each  count  (Bliss,  Code  Pleading  (3d  Ei),  Sec.  120; 
Etfrella  Vineyard  Co.  v.  Buttlcr  (Cal.),  57  Pac  981;  Cowcu} 
v~  Abbott,  92  Cal.  1Q0;  Bemy  v.  014s,  88  CaL  537,  pages  540 
and  541,  and  34  Fac.  217,  and  cases  there  cited;  OricUey  v. 
Gridley,  24  N.  Y.  130 ;  Bucker  v.  Hall,  105  Cal.  425  and  429 ; 
Manders  v.  Cmft  (Colo.),  32  Pac.  836;  Wordman  v.  Davis 
(Kan.),  4  Pac  203;  Abbott's  Trial  Brief  Civ.  pages  83,  84 
and  87;  Waggy  v.  Scott,  29  Ore.  386,  45  Pac  774;  Clark  y. 
Byon,  95  Ala.  406;  Ware  v.  Beese,  59  Ga.  588;  Chiles  v. 
Critchfield,  2  Mo.  App.  1351;  Waterman  v.  Waterman,  81 
Wis.  17;  Manning  v.  Dallias,  73  Cal.  420;  Brmgham  v.  Knox, 
(Cal.),  59  Pac  198 ;  Leeke  v.  Hancock,  76  Cal.  127;  Code  of 
Civil  Procedure,  Sees.  672,  773;  Burgess  v.  Helm,  51  Pac. 
1025.) 

MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

This  action  was  brought  on  a  contract  to  recover  judgment 
for  $9,312.96,  besides  interest.  The  plaintiffs  recovered  a 
judgment  for  $9,743.67,  with  costs.  From  it  and  an  order 
refusing  a  new  trial,  the  defendant  prosecutes  these  appeals. 
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Riddell  and  Suiter  were  co-partners.  Suiter,  in  his  owm 
name,  but  for  the  benefit  of  the  firm,  on  August  5,  1895,  en- 
tered into  a  contract  with  the  executive  board  of  the  state  agri- 
cultural college  for  the  erection  by  him  of  certain  buildings. 
Thereafter  the  defendant  (a  corporation)  and  the  executive 
board  made  a  contract  by  which  the  defendant  agreed  to  install 
a  heating  and  ventilating  plant  in  the  buildings.  Subsequently, 
and  on  August  15,  1896,  Suiter,  in  his  own  name,  but  for  the 
partnership,  entered  into  a  contract,  which  was  reduced  to  writr 
ing,  and  subscribed  by  the  parties  as  follows : 

"Bozeman,  Mont.,  August  15th,  1896.  Agreement  entered 
into  this  date  by  and  between  Charles  Suiter,  of  Helena,  Mon- 
tana, general  contractor  for  furnishing  the  material  and  build- 
ing the  buildings  for  the  Montana  State  Agricultural  College, 
Bozeman,  Montana,  the  party  of  the  first  part,  and  the  Peck- 
Williamson  Heating  and  Ventilating  Company,  Cincinnati, 
Ohio,  party  of  the  second  part  The  party  of  the  first  part 
agrees  to  furnish  all  the  extra  material  and  do  all  the  extra 
labor  that  is  now  not  contracted  for  in  general  contract  for 
buildings  that  is  necessary  to  install  the  heating,  ventilating, 
and  sanitary  apparatus  of  the  party  of  the  second  part  in  the 
Montana  State  Agricultural  College  Buildings,  Bozeman,  Mon- 
tana. All  material  and  labor  party  of  the  first  part  furnishes 
party  of  the  second  part  to  be  paid  for  by  party  of  the  second 
part  according  to  the  following  schedule  of  prices:"  the  re- 
mainder of  the  instrument  being  devoted  to  the  rules  for  meas- 
uring the  work,  the  description  of  the  material  to  be  used,  and 
the  schedule  of  prices.  The  contract  does  not  expressly  provide 
when  payment  shall  be  made. 

Prior  to  June  22,  1897,  the  plaintiffs  had  performed  labor 
and  furnished  material  under  the  termfc  of  the  con- 
tract, which,  according  to  the  schedule  of  prices, 
amounted  to  $9,312.96,  and  which  entered  into  and 
became  parts  of  the  buildings,  and  cannot  be  removed.  From 
that  day  they  ceased  work,  and  have  never  done  anything  fur- 
ther under  the  contract.  They  abandoned  it  because  the  de- 
fendant refused  to  pay  for  the  labor  and  material  already  per- 
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formed  and  furnished,  and  were  unable  to  proceed  for  lack  of 
funds.  They  left  undone  work  amounting  to  $2,227.67.  Their 
second  amended  complaint  purports  to  state  two  causes  of  ac- 
tion. The  first  cause  of  action  is  based  upon  the  written  con- 
tract. They  allege  performance  thereunder  to  the  extent  of 
$9,312.96,  and  refusal  by  the  defendant  to  pay,  and  aver  that 
at  the  time  the  written  contract  was  signed  there  was  an  oral 
agreement  that  payments  should  be  made  as  the  labor  and 
material  were  done  and  furnished  and  mjeasured  in  the  build- 
ings and  approved  by  the  architect  or  by  the  defendant ;  that  a 
local  usage  or  custom  to  that  effect  was  in  existence,  and  that 
the  written  contract  was  made  with  reference  thereto,  and  with 
the  intention  that  the  usage  and  custom  were  to  control  its  in- 
terpretation. In  the  second  cause  of  action  the  plaintiffs 
counted  upon  the  furnishing  of  the  material  and  upon  the  doing 
of  the  labor  mentioned  at  the  request  of  the  defendant,  and  al- 
leged the  value  thereof  to  be  $9,312.96;  in  short,  a  quantum 
meruit  and  valebat  count. 

1.  Can  the  action  be  maintained  upon  the  special  contract  ? 
The  defendant  contends  that  it  was  prematurely  brought.  Upon 
its  face  the  contract  is  entire,  and  the  consideration  single.  The 
intention  of  the  parties,  as  disclosed  and  evidenced  by  the  terms 
of  their  engagement  reduced  to  writing,  was  that  the  defendant 
should  not  become  indebted  to  Suiter  unless  and  until  he  fur- 
nished all  the  material  and  did  all  the  labor  specified  in  the  con- 
tract. There  was  in  the  contract  no  time  expressly  appointed 
for  payment,  but  the  law  made  the  price  due  and  payable  upon 
complete  performance  by  Suiter  or  his  firm.  Substantial  per- 
formance by  Suiter  of  his  promises  was  a  condition  precedent 
to  the  company's  liability  under  the  express  contract  to  pay  the 
whole  or  any  part  of  the  consideration.  {Franklin  v.  Schultz, 
23  Mont,  165,  57  Pac.  1037.)  The  fixing  of  prices  upon  the 
different  items  did  not  operate  as  a  severance  {Isaacs  v.  Mc- 
Andrew,  1  Mont  437)  ;  it  was  a  mere  means  of  ascertaining 
the  total  compensation  to  be  paid  in  the  event  Suiter  executed 
the  undertaking. 

The  plaintiffs  alleged  that  at  the  time  the  written  contract 
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was  made  an  oral  agreement  was  entered  into  that  payments 
should  be  made,  in  conformity  with  a  usage  and  custom,  as  the 
work  was  done  and  the  material  furnished  and  measured  to  the 
approval  of  the  architect  or  of  the  defendant,  and  that  the  con- 
tract was  made  with  reference  to  such  usage  and  custom,  and 
with  die  intention  that  the  interpretation  of  the  contract  should 
be  controlled  thereby.  We  doubt  whether  the  evidence  was 
sufficient  to  establish  either  such  alleged  oral  agreement  or  such 
alleged  usage  or  custom.  For  the  purposes  of  these  appeals, 
let  the  sufficiency  of  the  evidence  be  assumed ;  let  it  be  assumed 
that  the  oral  agreement  accompanied  the  making  of  the  written 
contract,  and  that  such  a  custom  as  the  one  pleaded  then  ex- 
isted; and  let  it  further  be  assumed  that,  the  custom!  and  oral 
agreement  being  proved,  payments  as  the  work  progressed  was 
a  condition  precedent  to  plaintiffs'  obligation  to  complete  the 
terms  of  the  written  contract  This  evidence  tended  to  prove 
a  severance  sub  modo  or  an  apportionment;  and,  if  payments 
were  to  be  made  according  to  custom  or  as  orally  agreed,  then 
a  cause  of  action  accrued  as  soon  as  the  defendant  failed  to 
make  a  payment  when  it  should  have  been  made.  Default  in 
making  £uch  payment  would  have  entitled  the  plaintiffs,  if  they 
continued  to  perform  under  the  contract,  to  recover  judgment 
for  the  price  of  the  wiork  already  done ;  or  such  default  would 
have  warranted  them  in  treating  the  special  contract  as  at  an 
end,  and  authorized  them  to  maintain  an  action  on  the  implied 
promise  of  the  defendant  to  pay  the  reasonable  worth  of  the 
labor  done  and  material  furnished.  They  could,  at  their  op- 
tion, have  pursued  either  course.  Was  the  evidence  admissible 
oyer  the  objections  interposed  by  the  defendant?  Its  compe- 
tency was  seasonably  challenged  by  objections  and  motions  to 
strike  on  the  ground  that  the  plaintiffs  sought  thereby  to  alter 
or  contradict  the  terms  of  the  written  contract;  to  the  over- 
ruling of  these  the  defendant  reserved  exceptions.  Section 
SI 32  of  the  Code  of  Civil  Procedure,  which  declares  a  common- 
law  rule  (Gaffney  Mercantile  Co.  v.  Hopkins,  21  Mont.  13, 
52  Pac.  561),  provides  that:  "When  the  terms  of  an  agree- 
ment have  been  reduced  to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms,  and  therefore  there 
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can  b©  between  the  parties  and  their  representatives,  or  suc- 
cessors iii  interest,  no  evidence  Qf  the  terms  of  the  agreement 
otfesj:  than  t^e  patents  of  the  writing,  except  in  the  following 
casep:  (1)  Where  a  mistake  or  imjperfection  qf  the  writing 
is  ptit  in  issue;  by  th^  pleadings.  (2)  Where  the  validity  of 
ti*e  agreement  is  ths  fact  in  dispute.  But  this  section  does  not 
exclude  other  evidence  of  the  circumstances  under  which  the 
agreement  was  made,  or  to  which  it  relates,  as  defined  in  Sec- 
tion 3136;  or  tQ  qxplain  an  extrinsic  ambiguity,  or  to  establish 
illegality  or  f^auji.  The  term  'agreement'  includes  deeds  and 
wills,  as  well  as  contract^  between  parties."  Section  2204  of 
the  Civil  Cojle  4^^re^  the  familiar  principle  that  "when  a 
contract  is  reduced  to  writing,  the  intention  of  the  parties  is  to 
be  ascertained  from  the  writing  alone,  if  possible;  subject, 
however,  to  the  other  provisions  of  this  title."  Section  2186 
of  tfce  Civil  Code  provide?:  "The  execution  of  a  contract  in 
writing,  whether  the  law  requires  it  to  be  written  or  not,  super- 
sedes all  the  oral  negotiations  or  stipulations  concerning  its 
matter  which  preceded  or  accompanied  the  execution  of  the  in- 
strument" Section  3146  of  the  Code  of  Civil  Procedure  an- 
nounces no  new  rule  when  it  prescribes  that  evidence  may  be 
given  upon  a  trial  of  "usage,  to  explain  the  true  character  of 
an  act,  contract  or  instrument,  where  such  true  character  is  not 
otherwise  plain ;  but  usage  is  never  admissible,  except  as  an  in- 
strument of  interpretation." 

It  is  perfectly  clear  that  the  evidence  was  erroneously  re- 
ceived. The  rule  which  prohibits  the  reception  of  evidence  of 
oral  promises  or  agreements  made  prior  to  or  contemporane- 
ously with  the  execution  of  a  written  contract  purporting  to 
embrace  all  its  terms,  which  contradict,  change,  add  to,  or  sub- 
tract from  the  express  terms,  is  declared  and  interpreted  by 
the  decisions  of  this  court,  as  well  as  prescribed  by  statute: 
Knox  v.  Gerhauser,  3  Montana  Reports,  278 ;  Fisher  v.  Bris- 
coe, 10  Montana  Reports,  124,  (25  Pac.  30)  ;  Anderson  v.  Per- 
kins, 10  Montana  Eepprts,  154,  (25  Pac.  92)  ;  Qaffner  Mercan- 
tile Co.  v.  Hopkins,  21  Montana  Reports,  13,  (52  Pac.  561)  ; 
Stamford  v.  Gates,  Totvnsend  &  Co.,  21  Montana  Reports,  277, 
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289,  (53  Pac.  749)  ;  Armington  v.  Stelle,  ante,  p.  13,  (69  Pac. 
115).  This  rule  is  applicable  to  oral  negotiations  and  agree- 
ments which  vary  the  legal  construction  and  import  of  a  writr 
ten  contract,  although  they  do  not  contradict  its  express  terms. 
(Oliver  v.  Heil,  95  Wis.  364,  70  K  W.  346,  and  cases  there 
cited;  27  Am.  &  Eng.  Enc,  Law!  (1st  Ed.),  p.  862.)  As  to 
evidence  of  usage  and  custom,  a  similar  rule  prevails  (Fitz- 
gerald v.  Hanson,  16  Mont  474,  41  Pac.  230) ;  it  is  never 
admissible  when  inconsistent  .with  any  necessary  implication 
from  the  express  terms  of  a  written  agreement,  nor  to  vary  or 
contradict  the  legal  import  or  effect  of  the  contract.  The  testi- 
mony concerning  the  alleged  oral  agreement  and  supposed  usage 
and  custom  in  respect  of  the  times  when  payments  were  to  be 
made  varied  the  legal  import  and  effect  of  the  written  contract, 
and  should  have  been  excluded.  It  added  an  incident  which  is 
inconsistent  with  the  legal  interpretation  of  the  express  terms 
of  the  contract. 

The  action  cannot  be  maintained  upon  the  special  contract 
in  writing. 

2.  Under  the  circumstances,  can  the  action  be  maintained 
upon  the  quanium  meruit  and  valebai  count  ? 

This  is  not  an  action  where,  in  an  attempt  in  good  faith  to 
perform  a  contract,  there  have  been  comparatively  unimjportant 
deviations  from,  or  omissions  to  conform  to,  its  terms.  On  the 
contrary,  it  is  a  case  where  the  plaintiffs,  after  partly  perform- 
ing an  indivisible  contract,  without  legal  cause  voluntarily 
abandoned  and  refused  to  complete  it,  leaving  the  work  unfin- 
ished in  important  and  substantial  particulars.  They  insist 
that  they  may  disregard  the  express  contract  which  they  have 
refused  to  perform,  and  recover  the  value  of  the  labor  and  ma- 
terial in  an  action  upon  a  new  contract  wbich  they  say  has 
arisen  from  the  retention  by  the  defendant  of  the  benefits  con- 
ferred by  part  performance  of  the  express  contract. 

The  question  involved  has  been  the  occasion  of  decisions  al- 
most innumerable.  The  greatest  contrariety  of  opinion  exists. 
Britton  v.  Turner,  6  Kew  Hampshire  Reports,  481  (26  Am. 
Dec.  713),  is  perhaps  the  leading  case  in  the  United  States  for 
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the  view  that  the  wrongful  refusal  to  perform  and  willful 
abandonment  of  a  special  contract  does  not  preclude  the  vio- 
lator from  maintaining  an  action  upon  the  common  counts  for 
the  reasonable  value  of  the  services  rendered  and  material  fur- 
nished. It  was  an  action  in  assumpsit  upon  the  quantum  meruit 
for  personal  services  rendered  by  the  plaintiff  as  a  laborer  un- 
der an  entire  contract  abandoned  by  him  after  part  perform- 
ance. Although  the  soundness  of  that  decision  was  doubted 
by  the  same  court  in  Davis  v.  Barrington,  30  New  Hampshire 
Reports,  at  page  529,  it  still  remains  the  best  evidence  of  the 
law  for  the  state  where  it  was  made.  Several  other  jurisdic- 
tions follow  it.  Some  of  the  courts  which  approve  Britton  v. 
Turner  decline  to  apply  its  rule  to  the  part  performance  of  a 
building  contract,  making  a  distinction  which  does  not  seem  to 
rest  upon  any  real  difference  between  the  two  sorts  of  contracts. 
Of  the  decisions  to  the  contrary,  Lantry  v.  Parks,  8  Cowen, 
63 ;  Smith  v.  Brady,  17  New  York  Reports,  173,  (72  Am.  Dec. 
442) ;  Eldridge  v.  Rome,  2  Oilman,  91,  (43  Am.  Dec  41) ; 
Brown  v.  Fitch,  33  New  Jersey  Law  Reports,  422 ;  Berber  v. 
McLaughlin,  97  Illinois  Appellate  Court  Reports,  104 ;  QUI  v. 
Vogler,  52  Maryland  Reports,  663 ;  Timberlake  v.  Thayer,  71 
Mississippi  Reports,  279,  (14  South.  446,  24  L.  R.  A.  231)  ; 
Widman  v.  Gay,  104  Wisconsin  Reports,  277,  (80  N.  W.  450), 
and  Cochran  v.  Balfe,  12  Colorado  Appeal  Reports,  75,  (54 
Pac.  399) — are  typical.  In  Franklin  v.  Schultz,  23  Montana 
Reports,  165,  (57  Pac.  1037),  the  question  was  reserved. 

We  think  the  rule  of  Britton  v.  Turner,  supra,  is  opposed  to 
the  weight  of  authority,  and  in  conflict  with  fundamental  prin- 
ciples of  law.  The  opinion  in  that  case  vigorously  and  plausi- 
bly presents  the  reasons  which  moved  the  court  to  its  conclu- 
sions, but  it  impresses  us  as  proceeding  upon  a  false  premise. 
Judicial  tribunals  should  not  assume  power  to  compel  the  dis- 
charge of  mere  ethical  duties  arising  from  imperfect  or  moral 
obligations.  Without  a  wrong  there  is  no  cause  of  action.  A 
wrong  is  the  breach  of  a  legal  duty.  A  legal  duty  is  an  obliga- 
tion arising  either  from  the  contract  of  the  parties  or  the  opera- 
tion of  laww     (Sections  1920,  1921,*  Civil  Code.)     Unless  A. 
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fails  to  discharge  a  legal  duty  which  he  oyye&  to  B.,  the  latter's 
rights  are  pot  invaded  by  the  former.  He  has  not  been  wronged, 
and  consequently  a  cause  of  action  in  his  fjiyor  has  not  accrued. 
Acqorcfing  to  the  dictates  of  morality,  it  may  well  be  that  A-> 
buying  received  a  benefit,  which  he  must  keep  and  cannot  re- 
turn, fnpna  the  pait  performance  of  an  entire  contract  by  B., 
who  wilfully  and  without  valid  excuse  refused  to  perform 
fully,  should  bg  willing  to  dp  unto  B.  as  he  would  have  B.  do 
unto  him  were  their  relative  positions  reversed,  namely,  pay  a 
sum  equal  to  thq  net  value  of  the  benefit  But  the  law,  as  we 
understand  it,  will  not  compel  him  to  this.  He  agreed  to  pay 
when  B.  had  performed  the  conditions,  and  not  before.  He  has 
thq  legal  right  to  stand  uppn  the  contract  as  made.  Unless  there 
is  a  severance,  a  new  contract  (express  or  implied),  a  waiver, 
or  some  other  valid  excuse  for  nonperformance,  B.  cannot  main- 
tain an  action  either  upon  tjie  original  contract  for  the  price  or 
upon  the  common  counts  for  the  reasonable  value  of  the  work 
done  in  part  performance.  An  attorney  at  law  is  employed  to 
attend  to  a  suit  at  a  stipulated  fee  to  be  paid  after  its  determi- 
nation, and  partly  performs  the  services  contracted  for.  He 
then  abandons  the  matter  without  sufficient  reason.  Is  it  possi- 
ble that  the  lawi  will  permit  him  to  recover  in  any  form  of  ac- 
tion whatever?  If  90,  then  he  can  obtain  a  money  judgment, 
on  which  execution  may  presently  issue,  even  though  the  con- 
tract provided  that  he  should  not  be  paid  until  he  had  fully  per- 
formed, or  until  a  year,  or  some  other  period,  had  elapsed  after 
the  final  adjudication  of  the  suit  in  which  he  was  employed. 
Illustrations  without  number  might  be  given.  We  regard  the 
rule  announced  in  Britton  v.  Turner,  gupra,  as  tending  to  en- 
courage parties  in  violating  their  agreements*  and  as  enforcing 
purported  contracts  which  were  not  intended  to  be  made,  and 
which  the  law  does  not  create. 

In  the  case  at  bar  the  fact  that  the  defendant  received  the 
benefit  of  labor  and  material  of  the  stipulated  price  of  $9,- 
312.96  does  not  raise  an  implied  promise  to  pay  for  them. 
There  was  no  severance  of  the  original  contract,  nor  apportion- 
ment of  the  consideration..  The  labor  and  material  necessarily 
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went  into  and  became  constituent  parts  of  the  buildings,  and 
could  not  be  returned.  The  defendant  hating  no  privilege  or 
power  to  returh  them,  the  benefit  therefrom  was  not  voluntarily 
retained.  It  was  not  the  intention  that  they  should  be  returned 
if  Suiter  failed  or  refused  fully  to  execute  the  contract  on  his 
part.  If,  by  one  contract,  A.  agrees  to  sell  and  deliver  to  B. 
two  horses  at  $100  each,  and  delivers  but  one  to  R,  who  retains 
and  refuses  to  return  it,  there  would  seem  to  be  a  severance; 
B.'s  retention  and  rtfiisal  being  doubtless  equivalent  to  a  prom- 
ise to  pay  for  it  the  price  agreed,  lese  his  damage  occasioned 
by  the  nondelivery  of  the  other  horse.  He  has  the  privilege  of 
keeping  or  returning  the  horse  received,  and  when  he  elects  to 
keej>  it  there  is  a  severance  sub  motib,  and  A.  may  recover  judg- 
ment for  the  price,  less  whatever  loss  B.  suffered  by  reason  of 
the  breach.  So,  where  chattels  are  sold  without  agreement  as 
to  price,  and  some  only  are  delivered,  the  buyer,  by  keeping 
them  as  his  own  instead'  of  returning  them,  becomes  liable  to 
the  steller  for  their  reasonable  value,  and  the  seller  to  the  buyer 
for  damages.  But  where  there  is  no  alternative,  the  rule  is 
ordinarily  different;  as,  for  example,  if  A.  agrees  to  paint  B.'s 
house  at  a  fixed  price  for  each  square  yard  of  surface,  or  for 
each  of  several  coats,  or  agrees  to  paint  it  without  stipulation 
as  to  price,  and  after  painting  a  part  abandons  the  work  without 
lawful  cause,  or  valid  Excuse,  here,  manifestly,  B.  is  not  in- 
debted to  A.,  fop  the  contract  is  entire,  the  consideration  is 
single,  the  labor  and  material  are  impossible  of  return,  and 
neither  intended  that  part  performance  should  effect  a  sever- 
ance of  the  contract  or  apportionment  of  the  consideration,  nor 
that  the  retention  of  the  benefit  should  evince  a  waiver  of  com- 
plete performance.  In  such  case  B.  has  no  alternative,  no 
choice,  and  A.  cannot  recover  either  upon  the  special  contract 
or  upon  the  common  counts.  Under  such  a  state  of  facts  there 
is  no  implied  promise  by  B.  to  pay,  nor  does  the  law  create  one. 
In  the  case  at  bar  the  plaintiffs  admit  that  they  did  not  fully 
comply  with  the  contract,  but  left  unperformed  and  unfurnished 
labor  and  material  of  the  stipulated  price  of  $2,227.67.  At  the 
time  the  action  was  commenced  the  plaintiffs  still  refused  to 
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proceed  with  the  work.  There  was  no  waiver  by  the  defendant 
of  full  performance,  no  severance  or  apportionment,  and  no 
sufficient  reason  or,  excuse  for  nonperformance.  We  do  not 
think  that  the  views  expressed  are  in  conflict  with  Section  2004 
of  the  Civil  Code,  which  provides  that  "  a  partial  performance 
of  an  indivisible  obligation  extinguishes  a  corresponding  pro- 
portion thereof,  if  the  benefit  of  such  performance  is  voluntarily 
retained  by  the  creditor,  but  not  otherwise.  If  such  partial  per- 
formance is  of  such  a  nature  that  the  creditor  cannot  avoid  re- 
taining it  without  injuring  his  own  property,  his  retention 
thereof  is  not  presumed  to  be  voluntary. "  That  the  plaintiffs; 
after  the  action  was  begun,  completed  the  work  at  the  request 
of  the  executive  board  of  the  college,  which  charged  the  cost 
thereof  ($2,227.67)  to  the  defendant,  is  a  fact  of  no  moment 
in  the  present  state  of  the  case. 

Under  the  facts  disclosed  by  the  evidence  on  the  part  of  the 
plaintiffs,  they  were  not  entitled  to  recover  either  upon  the 
special  contract  pleaded  in  the  statement  of  the  first  cause  of 
action  or  upon  the  quantum  meruit  and  valebat  count,  consti- 
tuting the  second  cause  of  action. 

Counsel  on  each  side  have  ably  argued  many  interesting  ques- 
tions, which  we  need  not  consider.  The  points  decided  will 
dispose  of  the  appeals  upon  their  merits.  The  judgment  and 
order  are  reversed,  and  the  cause  is  remanded,  with  direction  to 
grant  the  motion  for  a  new.  trial. 

Reversed  and  remanded. 
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STATE,  Respondent,  v.  BROADBENT  et  al..  Appellant*. 

(No.  1,832.) 

At  Chambers. 

In  the  matter  of  the  petition  of  William  Broadbent  and  John 
Donaldson  for  a  certificate  of  probable  cause  for  their  appeals. 

(Submitted   Jane   30,   1902.     Decided  July   2,   1002.) 

Criminal  Law — Appeal  —  Stan/  of  Judgment  —  Certificate  of 
Probable  Cause  —  Issuance  by  Supreme  Court  Justice  — 
Statutes. 


1.  Held,  that  on  the  hearing  of  an  application,  under  Penal  Code,  Section 
2278,  to  a  justice  of  the  supreme  court,  for  a  certificate  of  probable  cause, 
where  the  state  contended  that  Section  2278  was  unconstitutional,  on  the 
ground  that  the  grant  by  Section  3  of  Article  VIII  of  the  Constitution  of 
jurisdiction  to  a  justice  amounted  to  the  withholding  of  other  authority, 
the  constitutionality  would  not  be  determined,  but  the  statute  would  be 
presumed  valid. 

'2.  A  petition  to  a  justice  of  the  supreme  court  for  a  certificate  of  probable 
cause  stated  that  the  certificate  was  refused  by  the  district  judge,  as  ap- 
peared by  the  record  in  the  transcript.  The  petition  was  not  verified  by 
oath.  Held,  that  a  contention  that  the  petition  failed  to  show  refusal  of 
the  district  judge  was  of  no  avail,  since,  while  the  recital  as  to  refusal 
was  no  part  of  the  record  on  appeal,  it  might  be  considered  because  a 
certified   order  containing  a   recital  of  such  refusal  was  presented. 

3.  Petitions  to  a  justice  of  the  supreme  court  for  certificates  of  probable  cause 
must  hereafter  be  verified  by  the  oath  of  the  petitioner,  or  of  some 
person  in  his  behalf. 

4.  No  appeal  lies  from  a  refusal  of  a  district  judge  to  grant  a  certificate  of 
probable  cause. 

5.  When  the  transcript  discloses  a  fairly  debatable  question  the  solution 
of  which  in  defendant's  favor  by  the  supreme  court  would  necessitate 
a  reversal,  a  certificate  of  probable  cause  will  be  granted. 

William  Broadbent  and  James  McDonald  were  convicted 
of  the  crime  of  grand  larceny  in  the  district  court  of  Dawson 
county.  From  the  judgment  of  conviction  and  an  order  refus- 
ing them  a  new  trial,  they  appealed.  Application  for  a  certifi- 
cate of  probable  cause  presented  to  Mr.  Justice  Pigott  at 
chambers.     Certificate  granted. 
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Mr.  0.  F.  Goddard,  Mr.  Sydney  Sanner,  and  Mr.  William 
Wallace,  Jr.,  for  Appellants. 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

Memorandum  Opinion. 

MR.  JUSTICE  PIGOTT:  Broadbent  and  Donaldson  were 
convicted  of  the  crimje  of  grand  larceny  in  the  district  court 
of  the  county  of  Dawson,  judgment  of  conviction  was  en- 
tered on  the  third  day  of  March,  i902,  from  which,  and  an  or- 
der refusing  them  a  new  trial,  they  have  appealed  to  the  su- 
preme court*  By  the  judgment  each  of  them  was  sentenced  to 
the  term  of  eight  years  at  hard  labor  in  the  state  prison,  and 
they  are  now  in  that  prison.  The  transcript  on  the  appeals  is 
on  file  in  the  office  of  the  clerk  of  the  supreme  court. 

On  the  14th  day  of  June,  1902,  through  their  counsel,  they 
presented  to  me  a  petition  for  a  certificate  of  probable  cause 
for  their  appeals,  which  I  directed  to  be  served  by  copy  upon 
counsel  for  the  state,  and  set  the  hearing  for  the  23d  day  of 
June.  The  petition  and  a  copy  of  the  order  were  duly  served 
upon  the  attorney  general  who,  on  the  day  set  for  the  hearing, 
asked  that  it  be  postponed  to  the  30th  day  of  June.  This  was 
acceded  to,  and  on  that  day  the  petition  was  submitted  on  briefs. 

1.  The  attorney  general  challenges  the  jurisdiction  of  just- 
ices of  the  supreme  court  to  entertain  the  petition.  He  sug- 
gests that  the  jurisdiction  granted  by  Section  3  of  Article  VIII 
of  the  Constitution  of  Montana  does  not  confer  upon'a  justice 
the  power  which  the  applicants  ask  me  to  exercise.  His  conten- 
tion is  that  the  grant  by  Section  3  of  jurisdiction  to  a  justice  is, 
or  amounts  to,  a  withholding  of  other  authority,  and  that  such 
an  application  as  the  one  now  made  is  cognizable  only  by  the 
court  as  distinguished  from  its  justices.  He  therefore  suggests 
that  Section  2278  of  the  Penal  Code,  which  provides  that  a 
justice  of  the  supreme  court  may  issue  a  certificate  of  probable 
cause,  conflicts  with  Section  3,  supra,  of  the  Constitution.  Since 
the  submission  of  the  application  I  have  not  had  the  time  or 
the  opportunity  to  consider  the  point  save  in  a  somewhat  cur- 
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sory  way.  I  am  not  impressed  with  the  suggestion  of  the  attor- 
ney general  that  the  section  is  obnoxious  to  the  constitution; 
but  even  if  I  were  so  impressed,  it  would  be  necessary  that  I 
should  be  satisfied  of  its  unconstitutionality  before  I  could  be 
justified  in  declaring  it  void.  A  mere  doubt  of  validity,  or  an 
inclination  of  opinion  towards  the  view  that  it  is  violative  of 
the  organic  law,  is  not  enough  to  warrant  the  annulment  of  a 
solemn  act  of  the  legislative  assembly.  Upon  a  summary  appli- 
cation of  this  sort  I  am  not  disposed  to  investigate  and  decide 
the  question,  but  prefer  to  assume  the  validity  of  the  statute. 
The  matter  may  be  agitated  at  another  time  and  in  some  other 
proceeding. 

2.  To  the  petition  further  objection  is  mjade  by  the  attorney 
general  on  the  ground  that  it  does  not  appear  therefrom  that 
the  judge  of  the  district  oourt  where  the  conviction  was  had, 
refused  a  certificate  of  probable  cause.  The  petition  states  that 
the  petitioners  applied  to  the  district  judge  for  such  certificate, 
pusuant  to  Section  2278  of  the  Penal  Code,  and  that  it  was  by 
the  district  judge  refused  "as  appears  of  record  in  the  tran- 
script filed  in  this  court"  The  petition  is  not  verified  by  the 
oath  of  any  one;  but  by  reference  to  the  transcript  on  appeal 
the  fact  that  such  certificate  was  refused  lamely  and  informally 
appears.  True,  the  recital  concerning  the  refusal  of  such  cer- 
tificate is  not  part  of  the  record  on  the  appeals  and  should  not 
have  been  inserted  in  the  transcript;  but  as  a  oertied  copy  of  the 
order  containing  it  is  before  rite,  I  may,  doubtless,  without  im- 
propriety consider  the  recital  as  evidence  of  the  refusal  of  the 
judge. 

Hereafter  applications  to  a  justice  for  certificate  of  probable 
eause  must  be  verified  by  the  oath  of  the  petitioner  or  of  some 
person  in  his  behalf. 

3.  Another  reason  advanced  by  the  attorney  general  f  ot  the 
denial  of  the  petition  is  that>  under  Section  2272  of  the  Penal 
Code,  an  appeal  lies  from  the  refusal  of  the  district  judge  to 
grant  the  certificate.  Suffice  it  to  say  that  such  refusal  is  not 
appealable.    The  application  for  a  certificate  of  probable  cause 
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must  first  be  made  to  the  district  judge ;  when  refused  by  him, 
it  may  be  made  to  a  justice  of  the  supreme  court 

4.  Of  the  questions  which,  as  the  transcript  shows,  the 
petitioners  seek  to  present  on  their  appeals,  one  at  least  is 
fairly  debatable;  by  this  I  mean  that  to  the  unprejudiced  ju- 
dicial mind  a  solution  of  the  question  against  the  appellants  is 
not  so  easy  that,  upon  miere  inspection,  the  question  itself  may 
be  characterized  as  frivolous  and  their  contention  as  plainly 
untenable.  I  am  not  prepared,  therefore,  to  say  that  the  ap- 
peals are  palpably  devoid  of  merit.  The  certificate  prayed  for 
will  be  granted. 


STATE,  Respondent,  v.  McDONALD,  Appellant. 

(No.  1,842.) 

At  Chambers. 

In  the  matter  of  the  petition  of  George  A.  McDonald  for  a 
stay  of  proceedings. 

(Submitted  July  9,   1902.     Decided  July   9,   1902.) 

Criminal  Law — Application  for  Certificate  of  Probable  Cause 
— Bail — Stay  of  Proceedings— Supreme  Court. 

1.  Application  to  the  supreme  court  for  an  order  admitting  defendant  in  a 
criminal  appeal  to  bail  will  be  denied  where  there  is  presented  with  the 
application  no  record  on  appeal  containing  defendant's  bill  of  exceptions. 

2,  A  defendant  in  a  criminal  appeal  is  entitled  to  a  stay  of  proceedings  from 
the  district  court  pending  settlement  of  his  bill  of  exceptions  where  the 
business  of  the  court  prevented  an  immediate  preparation  of  such  bill  and 
the  court  had  extended  the  time  therefor. 

3*  A  temporary  stay  of  proceedings  will  be  granted  by  the  supreme  court,  or 
a  justice  thereof,  to  enable  the  defendant  in  a  criminal  appeal  to  prepare 
his  bill  of  exceptions  and  his  record  on  appeal,  In  order  that  he  may  apply 
to  the  supreme  court  for  a  certificate  of  probable  cause  and  for  bail  pending 
his  appeal,    where  me  trial  court  has  refused  his  applications  therefor. 

George  A.  McDonald  was  convicted  of  the  crime  of  grand 
hirwny  in  the  district  court  of  Silver  Bow  county.     From  the 
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judgment  of  conviction  he  has  appealed.  Application*  for  a 
stay  of  proceedings  under  the  judgment  pending  settlement  of 
bill  of  exceptions  presented  to  Mb.  Chief  Justice  Brantly  at 
chambers.    Application  granted. 

Mr.  L.  J.  Hamdlton,  and  Mr.  B.  8.  Thresher,  for  Appellant 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

Memorandum  Opinion. 

MR.  CHIEF  JUSTICE  BRANTLY:  The  defendant  in 
this  cause  was  convicted  of  the  crime  of  grand  larceny,  and,  on 
June  26,  1902,  was  sentenced  to  serve  at  hard  labor  in  the  state 
prison  for  a  term  of  one  year.  Thereupon  he  appealed  to  this 
court.  He  then  applied  to  the  judge  of  the  district  court  for 
a  certificate  of  probable  cause  (Penal  Code,  Sec  2278).  This 
application  was  denied.  Application  was  then  made  to  the  same 
judge  for  bail  pending  the  appeal.  This  was  also  denied.  A 
like  disposition  was  made  of  an  application  to  the  district  court 
for  a  temporary  itay  of  proceedings  to  enable  the  defendant  to 
prepare  his  bill  of  exceptions  and  his  record  on  appeal,  in  order 
that  he  might  apply  to  this  court,  or  one  of  its  justices,  for  a 
certificate  of  probable  cause  and  for  bail  pending  his  appeal. 
Thereupon,  and  on  June  27,  the  defendant  applied  to  the 
supreme  court  for  an  order  admitting  him  to  bail.  The  court, 
after  consideration,  denied  this  application  for  the  reason  that 
there  was  presented  with  it  no  record  on  appeal  containing  the 
defendant's  bill  of  exceptions.  The  order  was  made  without 
prejudice,  however,  to  another  application  to  the  court,  or  to 
one  of  its  justices,  for  bail  or  for  a  certificate  of  probable  cause, 
when  the  bill  could  be  presented  in  support  of  the  application. 
I  am  now  asked  for  an  order  staying  proceedings  under  the 
judgment  until  the  record  upon  appeal  may  be  properly  pre- 
pared. It  appears  that  the  business  of  the  district  court  is  in 
such  condition  that  defendant's  bill  of  exceptions  cannot  be 
prepared  and  certified  to  this  court  before  the  25th  of  the  pres- 
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ent  month,  and  that  that  court,  for  good  cause,  has  enlarged  the 
time  for  preparing  it  until  that  date. 

The  district  court  should  have  granted  the  stay  asked  for 
until  the  bill  could  be  prepared.  (People  v.  Lane,  96  CaL  596, 
31  Pac.  580.)  As  the  defendant  is  now  situated,  unless  a  stay 
is  granted,  the  judgment  of  the  district  court  will  be  in  process 
of  execution  during  the  time  required  for  the  preparation  of 
his  bill  of  exceptions  and  the  presentation  of  his  record  on  ap- 
peal. No  possible  harm  can  result  from  a  stay  during  this  time. 
The  effect  will  be  simply  to  delay  the  execution  of  the  judgment 
in  the  meantime,  and  until  it  can  be  determined  whether  the 
defendant  is  entitled  to  the  relief  which  he  seeks  pending  his 
appeal.  I  have  therefore  concluded  to  make  the  following 
order : 

It  is  ordered  that  all  proceedings  against  the  defendant  be 
stayed  pending  a  settlement  of  his  bill  of  exceptions  and  his 
application  to  this  court,  or  to  one  of  its  justices,  for  bail,  or  for 
a  certificate  of  probable  cause;  but  such  stay  shall  not  extend 
beyond  Saturday,  August  2,  1902.  The  defendant  shall  give  at 
least  three  days'  notice  to  the  attorney  general  of  any  applica- 
tion made  in  pursuance  of  this  order. 


RADUE,  Appellant,  v.  PAUWELYN,  Rbspowdewt. 

(No.  1,441.) 
(Submitted  April  15,  1902.     Decided  July  14,  1902.) 

Executors — Rejection  of  Claim — Suit  on  Note — Waiver. 

The  fact  that  an  executor  rejects  a  note  presented  as  a  claim  against  the 
estate  does  not  authorize  suit  on  the  note  before  its  maturity. 
The  consent  by  defendant  in  an  action  on  a  note,  commenced  before  its 
maturity,  to  the  filing  of  a  substituted  complaint  after  the  maturity  of 
the  note  and  the  filing  of  an  answer  does  not  estop  him  from  relying 
on  the  premature  bringing  of  the  action  as  a  defense. 
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Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  on  a  note  by  Frederic  Radue  against  Cyril  Pauwe- 
lyn,  as  executor  of  James  Tuohy,  deceased.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Mr.  G.  W.  Stapleton,  and  Mr.  Oliver  M.  Hail,  for  Appellant. 

Mr.  John  W.  Cotter,  for  Respondent 

THE  HONORABLE  JAMES  M.  CLEMENTS,  one  of  the 
district  judges  of  the  First  judicial  district,  sitting  in  the  place 
of  Mb.  Justice  Milbubn,  delivered  the  opinion  of  the  court 

This  is  an  action  by  the  appellant  against  the  respondent,  as 
executor  of  the  last  will  of  James  Tuohy,  deceased,  upon  a 
promissory  note  executed  March  24,  1893,  payable  two  years 
after  date.  James  Tuohy,  the  maker  of  the  note,  died  October 
2,  1893,  and  on  November  2,  1893,  respondent  was  duly  ap- 
pointed executor  of  his  will. 

After  respondent  qualified  as  executor,  and  had  given  notice 
to  the  creditors  of  the  deceased,  appellant  presented  his  claim 
to  the  executor,  and  the  same  was  disallowed  and  rejected  on 
December  26,  1893.  On  December  28,  1893,  this  suit  was 
commenced.  On  October  31,  1898,  by  consent  of  parties,  ap- 
pellant filed  a  substituted  complaint,  setting  forth  the  same 
cause  of  action  alleged  in  the  original  complaint.  On  Novem- 
ber 14,  1898,  respondent  filed  an  amended  answer  setting  up 
lie  fact  that  the  suit  was  commenced  prior  to  the  maturity  of 
the  note.  On  March  13,  1899,  appellant  filed  a  replication  to 
the  amended  answer,  admitting  that  the  suit  was  commenced 
December  28,  1893,  and  that  the  note  sued  on  matured  March 
24,  1895.  At  the  timje  of  the  filing  of  the  replication,  respond- 
ent moved  for  judgment  on  the  pleadings,  which  motion  was 
granted. 

It  is  admitted  by  the  pleadings  that  suit  was  commenced  prior 
to  the  maturity  of  the  note,  but  appellant  insists  that  the  cause 
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of  action  accrued,  not  upon  the  maturity  of  the  note,  but  upon 
the*  rejection  of  his  claim  by  the  executor;  that  such  rejection 
constituted  such  a  breach  of  the  contract  as  that  an  action  would 
lie;  and  also  that  respondent  is  estopped  from  invoking  the 
premature  bringing  of  the  suit  as  a  defense,  by  consenting  to 
the  filing  of  the  substituted  complaint  after  the  action  accrued, 
and  by  answering  the  same. 

The  authorities  cited  do  not  support  the  views  urged  by  ap- 
pellant, and  the  record  in  the  case  discloses  nothing  which  can 
aid  the  appellant  in  the  way  of  entitling  him  to  recover  upon  an 
action  prematurely  brought,  or  make  inapplicable  the  general 
rule  of  law  that  the  right  of  action  must  be  complete  when  suit 
is  brought 

The  judgment  of  the  district  court  is  affirmed.  Remittitur 
forthwith. 

*Mb.  Chief  Justice  Bbantly  :    I  concur. 

Mr.  Justice  Pigott:    I  concur. 

Mb.  Justice  Milburn,  being  disqualified,  did  not  hear  the 
argument  and  takes  no  part  in  the  foregoing  decision. 


KENNEDY,  Respondent,  v.  DICKIE,  Appellant. 

(No.  1,430.) 
(Submitted  March  11,  1902.     Decided  July  14,  1902.) 

Forcible  Detainer — Pleading — Negatives  Pregnant. 

Code  of  Civil  Procedure,  Sec.  20S1,  Subd.  1,  provides  that  forcible  detainer 
consists  in  the  unlawful  holding  of  real  estate  by  force  or  threats  of  vio- 
lence, whether  the  same  has  been  peaceably  acquired  or  otherwise.  Subdi- 
vision 2  provides  that  it  also  consists  in  the  unlawful  taking  possession  of 
land  in  the  night  time  or  in  the  absence  of  the  owner,  and  the  refusal  to 
surrender  the  same  on  five  days'  notice  to  the  former  occupant,  and  that 
an  "occupant,"  within  the  meaning  of  the  second  subdivision,  is  one  who 
within  five  days  preceding  such  unlawful  entry  was  in  peaceable  and  undis- 
puted possession.     Section  2092  provides  that  plaintiff  in  forcible  detainer 
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must  show  right  of  possession,  but  not  actual  possession,  as  required  in  a 
forcible  entry  case.  The  complaint  in  forcible  detainer  did  not  allege  that 
defendant  took  possession  in  the  night  or  in  the  absence  of  the  owners. 
Meld,  that  the  action  was  under  Section  2081,  Subd.  1,  and  therefore  the 
complaint  was  not  invalid  in  failing  to  allege  that  plaintiff  had  been  in 
peaceable  and  undisputed  possession  within  five  days  before  the  entry  of 
defendant;  the  plaintiff  not  being  required  to  establish  such  fact  either  by 
Subdivision  1  or  by  Section  2092. 

2.  A  complaint  in  forcible  detainer  showing  that  defendant  has  been  in  pos- 
session of  the  property  for  over  a  year  is  not  bad,  as  showing  a  defense 
within  Code  of  Civil  Procedure,  Sec.  2092,  providing  that  quiet  possession 
for  one  year  by  defendant  or  his  predecessor  shall  be  a  defense,  unless  it 
also  shows  such  possession  to  have  been  quiet. 

3.  An  allegation  in  forciole  detainer  that  defendant  has  unlawfully  withheld 
possession  by  menaces  and  threats  of  violence,  and  still  unlawfully  with- 
holds possession  of  the  property  from  plaintiff,  Is  a  sufficient  allegation  of 
such  facts. 

4.  Where  the  answer  In  forcible  detainer  expressly  denies  the  allegation  of  a 
paragraph  of  the  complaint,  which  charged  a  forcible  detainer,  and  denies 
that  plaintiff  is  entitled  to  possession  of  the  land  or  has  any  right  thereto, 
it  is  error  to  give  judgment  for  plaintiff  on  the  pleadings,  on  the  ground 
that  the  answer  raises  no  issues  of  fact. 

5.  A  negative  pregnant  allegation  in  an  answer,  admitting  by  implication  a 
material  fact  alleged  in  the  complaint,  does  not  operate  to  prevent  an  ex- 
press denial  of  such  fact  from  putting  it  in  issue. 

Appeal  from  District  Court,  Yellowstone  County;  C.  II. 
Loud,  Judge. 

Forcible  detainer  by  Edward  B.  Kennedy  against  William 
Dickie.  From  a  judgment  for  plaintiff,  defendant  appeala 
Reversed. 

Mr.  R.  T.  Allen,  Mr.  T.  J.  Walsh,  and  Mr.  Eustace  Wheeler, 
for  Appellant. 

Mr.  0.  F.  'Ooddard,  for  Respondent. 

MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

This  i9  an  appeal  by  the  defendant  from  a  judgment  on  the 
pleadings  entered  for  the  plaintiff  in  proceedings  which 
are  supposed  to  constitute  an  action  under  the  provisions  of 
Chapter  IV  of  Title  III  of  Part  III  of  the  Code  of  Civil  Pro- 
cedure, entitled  "Summary  Proceedings  for  Obtaining  Pos- 
session of  Real  Property  in  Certain  Cases."  The  chapter  com- 
prises what  is  commonly  called  the  "Forcible  Entry  and  De- 
tainer Statute." 
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In  his  oral  argument  and  in  his  brief,  counsel  for  the  plain- 
tiff stated  that  the  complaint,  when  filed,  was  intended  as  the 
commencement  of  an  action  in  ejectment,  but  was  amended  by 
interlineation,  with  the  defendant's  consent,  so  as  to  change  the 
cause  to  one  for  forcible  detainer.  His  statement  is  supported 
by  the  condition  of  the  pleadings;  the  complaint  particularly 
being  so  incumbered  with  immaterial  matter  that  much  diffi- 
culty has  been  experienced  in  the  effort  to  determine  what  issu- 
able allegations  of  ultimate  facts  the  complaint  was  designed  to 
present,  and,  by  fair  interpretation  of  its  language,  contains. 
Seeking  to  show  title  in  himself  for  the  purpose  of  his  intended 
action  of  ejectment,  the  plaintiff  alleges,  in  substance,  that  on 
or  about  May  24,  1895,  he,  being  then  and  evef  since  a  citizen 
of  the  United  States,  and  qualified  to  enter  a  homestead,  en- 
tered upon,  and  took  possession  of,  as  a  homestead,  under  the 
laws  of  the  United  States,  a  certain  160-acre  parcel  of  land 
subject  to  such  entry,  including  the  40  acres  here  in  corftro- 
versy ;  that  immediately  after  taking  possession  he  put  upon  the 
land  a  tent  for  the  habitation  of  himself  and  his  family, 
and  on  May  30,  1895,  he  erected  a  substantial  dwelling  house 
thereon  and  moved  into  it,  and,  with  his  family,  has  continu- 
ously occupied  and  resided  on  the  lands  from  that  time  down  to 
the  beginning  of  the  action;  that  when  he  entered  and  took 
possession  it  was  his  bona  fide  intention  to  enter  and  occupy 
the  same  as  a  homestead  under  the  laws  of  the  United  States, 
and  to  establish  thereon  a  home  for  himself  and  hia  family, 
and  that  in  1895,  1896,  1897  and  1898  he  cultivated  a  part  of 
the  land  as  a  garden,  cut  hay  from  other  parts,  and  a  part  he 
inclosed  with  a  substantial  fence ;  that  as  soon  as  the  lands  were 
subject  to  entry,  namely,  on  September  9,  1895,  he  filed  on  the 
lands  as  a  homestead,  obtained  the  usual  certificate,  and  ever 
since  has  intended,  and  now  intends,  to  make  final  proof  and 
acquire  title  thereto;  that  a  contest  of  plaintiff's  entry  by  the 
defendant  was  determined  by  the  secretary  of  the  interior  in 
favor  of  the  plaintiff,  and  that  his  homestead  entry  is  valid 
and  intact.  For  the  purpose  of  converting  the  complaint  into 
jno  under  the  statute,  the  plaintiff  proceeds:     "(6)  That  on 
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or  about  the  28th  day  of  May,  1895,  and  while  plaintiff  was 
so  possessed  and  entitled  to  the  possession  of  said  lands  and 
premises,  the  defendant  did,  on  or  about  the  da*r*and  year 
aforesaid,  without  right  or  title,  enter  into  and  upon  a  part  of 
the  said  lands,  to-wit,  the  northwest  quarter  of  the  northwest 
quarter  (N.  W.  *4  of  K  W.  %)  of  section  thirty-five  (35), 
township  one  (1)  north,  of  range  twenty-six  (26)  east  of  the 
Montana  principal  meridian,  containing  forty  (40)  acres,  and 
ousted  and  ejected  the  plaintiff  therefrom,  and  ever  since  that 
day  has,  by  force  and  by  menaces  and  threats  of  violence,  un- 
lawfully withheld  and  still  withholds  the  possession  thereof 
from  the  plaintiff,  to  hi9  damage  in  the  sum  of  five  hundred 
dollars  ($500).  *  *  *  (8)  That  on  or  about  the  22d  day 
of  October,  1898,  the  plaintiff  demlanded  of  the  defendant,  in 
writing  duly  served  upon  the  defendant,  at  the  county  of  Yel- 
lowstone, the  possession  of  said  lands  so  unlawfully  and  forci- 
bly held  by  the  defendant,  and  that  the  defendant  should  re- 
move himself  and  hi9  family  and  all  of  his  personal  effects  and 
property  from  Sfcid  lands,  and  also  to  not  remove  from  said 
lands  and  premises  any  tenements,  erections,  buildings,  fences, 
or  other  improvements  situate  thereon  or  attached  thereto ;  but 
to  vacate  or  deliver  possession  of  said  lands  or  premises,  or  the 
said  improvements,  erections,  buildings  and  fences,  the  defend- 
ant has  ever  refused  and  neglected,  but  still  continues  to  so 
forcibly,  unlawfully,  and  Avrongfully  hold  the  said  lands  and 
premises." 

By  hi9  answer  (the  negatives  pregnant  being  first  rejected) 
die  defendant  denies  that  the  plaintiff  entered  upon  or  took 
possession  of  the  lands;  denies  that  it  was  unoccupied  or  un- 
aippropriated ;  denies  that  the  plaintiff  ever  erected  a  tent  or 
house  thereon,  or  that  he  resides  thereon ;  denies  the  averments 
touching  cultivation  and  the  plaintiff's  intent  to  occupy  the 
land  as  a  homestead ;  denies  the  validity  of  the  decision  of  the 
.secretary  of  the  interior  and  the  subordinate  federal  officers  in 
favor  of  the  plaintiff ;  denies  the  allegations  of  the  eighth  para- 
graph; "denies  that  said  plaintiff  is  entitled  to  the  possession 
of  the  sidd  lands  so  described,  or  to  any  part  thereof,  or  to  the 


74  Kennedy  v.  Dickie.  [June  T.'02 

*  •* 

improvements  thereon;  and  denies  that  said  plaintiff  has  any 
right,  title,  or  interest  in  or  to  said  lands  described  in  said 
complaint,  Qr  ever  had  the  possession  thereof;"  and  alleges  that 
the  defendant  himself  is  entitled  to  the  possession  of  the  lands 
and  improvements.  On  these  pleadings,  judgment  in  favor  of 
the  plaintiff  was  entered  upon  the  ground  that  the  answer 
neither  raised  an  issue  nor  set  up  an  affirmative  defense. 

Section  2081  of  the  Code  of  Civil  Procedure  reads  as  fol- 
lows: "Every  person  is  guilty  of  a  forcible  detainer  who 
either:  (1)  By  force  or  by  menaces  and  threats  of  violence, 
unlawfully  holds  and  keeps  the  possession  of  any  real  property 
or  mining  claim,  whether  the  same  was  acquired  peaceably  or 
otherwise;  or  (2)  who,  in  the  night  time,  or  during  the  absence 
of  the  occupant  of  any  lands  or  mining  claim,  unlawfully  enters 
upon  real  property,  and  who,  after  demand  made  for  the  sur- 
render thereof,  for  the  period  of  five  days  refuses  to  surrender 
the  samje  to  such  former  occupant.  The  occupant  of  real  prop- 
erty or  mining  claim,  within  the  meaning  of  this  subdivision, 
is  one  who,  within  five  days  preceding  such  unlawful  entry, 
was  in  the  peaceable  and  undisputed  possession  of  such  lands." 

The  plaintiff  contends  that  the  proceedings  were  instituted 
under  subdivision  1  of  that  section,  while  the  defendant  insists 
that  the  proceedings  in  so  far  as  they  can  properly  be  regarded 
as  founded  upon  the  forcible  entry  and  detainer  statute,  mani- 
festly rest  upon  the  provisions  of  subdivision  2  of  that  section. 
If  the  proceedings  were  instituted  under  either  of  the  subdi- 
visions, there  must  be  applied  to  them  the  provisions  of  Section 
2092  of  the  Code  of  Civil  Procedure:  "Sec.  2092.  On  the 
trial  of  any  proceedings  fotr  any  forcible  entry  or  forcible  de- 
tainer, the  plaintiff  shall  only  be  required  to  show,  in  addition 
to  the  forcible  entry  or  forcible  detainer  complained  of,  that 
he  was  peaceably  in  the  actual  possession  at  the  time  of  the 
forcible  entry,  or,  was  entitled  to  the  possession  at  the  time  of 
the  forcible  detainer.  The  defendant  may  show  in  his  defense, 
that  he  or  his  ancestors,  or  those  whose  interest  in  such  prem- 
ises he  claims,  have  been  in  the  quiet  possession  thereof  for  the 
space  of  one  whole  year  together  next  before  the  commencement 
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of  the  proceedings,  and  that  his  interest  therein  is  not  then 
ended  or  determined,  and  such  showing  is  a  bar  to  the  pro- 
ceedings." Relying  upon  the  provisions  of  Subdivision  2  of 
Section  2081,  the  defendant  argues  that  the  com/plaint  is  fatally 
defective  because  it  omits  to  state  that  the  plaintiff  was,  within 
five  days  preceding  the  unlawful  entry,  ain  the  peaceable  and 
undisputed  possession"  of  the  lands.  For  such  contention  we 
find  no  warrant  Section  2080  specifies  two  conditions,  rela- 
tions, or  series  of  acts,  either  of  which  is  declared'  to  constitute 
a  forcible  entry.  Section  2081  likewise  specifies  the  acts  which 
shall  render  the  perpetrator  guilty  of  a  forcible  detainer.  Seo- 
tion  2092  prescribes  the  proof  which  must  be  adduced  in  sup- 
port of  an  action  for  a  forcible  entry,  and  also  the  proof  re- 
quired to  sustain  an  action  for  forcible  detainer,  each  wrong 
or  cause  of  action  having  been  described  and  defined  by  Sections 
2080  and  2081.  If  the  object  of  the  action  is  to  obtain  the 
remedy  for  a  forcible  entry,  the  proof  required  by  Section  2092 
is  twofold:  (1)  Proof  of  the  forcible  entry  as  defined  in  Sec- 
tion 2080;  and  (2)  proof  that  the  plaintiff  "was  peaceably  in 
the  actual  possession  at  the  time  of  the  forcible  entry."  If  the 
purpose  of  the  action  is  to  obtain  relief  from  a  forcible  detainer, 
proof  must  be  made  under  Section  2092  (1)  of  the  forcible 
detainer,  as  defined  in  Section  2081 ;  and  (2)  of  the  plaintiff's 
right  to  the  possession  at  the  time  of  the  forcible  detainer. 
Hence  the  only  provisions  of  the  statute  which  demand  allega- 
tions or  proof  in  respect  of  the  plaintiff's  actual  or  peaceable 
possession  are  those  which  have  to  do  with  actions  for  forcible 
entries  and  those  applicable  to  actions  for  forcible  detainers,  as 
defined  by  Subdivision  2  of  Section  2081. 

The  averments  with  respect  to  an  actual  ouster  are  not  suffi- 
cient as  a  statement  of  a  forcible  entry  within  the  meaning  of 
Section  2080,  the  plaintiff  distinctly  disavows  such  purpose, 
the  defendant  does  not  contend  that  the  action  is  for  a  forcible 
entry,  and  we  think  it  cannot  be  so  regarded.  Unless,  there- 
fore^ such  requirement  is  embraced  within  Section  2081,  the 
plaintiff  need  not  allege  or  prove  actual  or  peaceable  possession. 
It  is  to  be  remembered  that  the  section  last  mentioned  does  not 
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prescribe  the  proof  required  to  maintain  an  action,  but  merely 
defines  the  acts  which  shall  constitute  a  forcible  detainer.  The 
definition  given  by  Subdivision  1  does  not  include  the  element 
of  possession  at  any  time  by  a  plaintiff ;  if  a  defendant  has  com- 
mitted the  acts  there  described,  he  is  guilty  of  a  forcible  de- 
tainer, even  if  the  plaintiff  has  never  been  in  possession  of  the 
land  detained.  The  acts  which  Subdivision  2  denounces  as  a 
forcible  detainer  must  (except  the  refusal  to  surrender  the 
property)  be  committed  "in  the  night  time,  or  during  the  ab- 
sence of  the  occupant:"  and,  to  avoid  uncertainty  as  to  the  legal 
significance  of  the  word  "occupant,"  that  word  is  defined  as 
describing  "one  who,  within  five  days  preceding  such  unlawful 
entry,  was  in  the  peaceable  and  undisputed  possession  of  such 
lands."  The  definition  is  confined  to  the  one  word,  and  is  fur- 
ther expressly  restricted  to  its  use  "within  the  meaning  of  this 
subdivision," — that  is,  Subdivision  2.  It  therefore  seems  quite 
clear  that  a  forcible  detainer  (except  as  to  the  element  of  re- 
fusal to  surrender  the  property),  under  Subdivision  2,  must 
be  committed  either  "in  the  night  time,"  or  "during  the  ab- 
sence of"  "one  who,  within  five  days  preceding  such  unlawful 
entry,  wias  in  the  peaceable  and  undisputed  possession  of  such 
lands."  The  complaint  being  silent  with  respect  to  an  entry 
in  the  night  time  or  during  the  absence  of  the  occupant,  none  of 
the  provisions  of  Subdivision  2  are  applicable.  We  have  al- 
ready held  that  none  of  the  provisions  of  the  forcible  entry  sec- 
tion are  pertinent.  The  conclusion  is  that  this  is  an  action  for 
a  forcible  detainer  under  the  provisions  of  Subdivision  1  of 
Section  2081 ;  that  no  allegation  of  the  plaintiff's  actual,  peace- 
able, or  undisputed  possession  is  essential;  and  that  in  this 
respect  the  complaint  is  good. 

Further  objection  is  made  that  the  complaint  is  bad  because, 
as  the  defendant  asserts,  it  shows  upon  its  face  that  he  had  been 
in  possession  of  the  lands  for  a  longeT  period  than  one  year 
next  before  the  commencement  of  the  proceedings;  and  he  in- 
vokes the  last  part  of  Section  2092,  supra.  Suffice  it  to  say 
that  we  need  not  pause  to  consider  what  would  be  the 
result  if  from  the  complaint  it  appeared  that  the  defendant  had 
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• 
been  in  "quiet  possession  thereof  for  the  space  of  one  whole 

year  together  next  before  the  commencement  of  the  proceed- 
ings, and  that  his  interest  therein  is  not  then  ended,  or  deter- 
mined." Nowhere  in  the  complaint  does  it  appear  that  the 
defendant  was  ever  in  the  quiet  possession. 

Another  objection  to  the  complaint  urged  in  this  court  by  the 
defendant  is  that  it  is  fatally  defective  because  there  is  a  want 
of  any  allegation  that  the  plaintiff  was  entitled  to  the  possession 
of  the  land  at  the  time  of  the  forcible  detainer.  We  hg.ve  al- 
ready observed  that  in  an  action  for  a  forcible  detainer  the  evi- 
dence demanded  by  Section  2092  must  establish  two  facts: 
First,  a  forcible  detainer  as  defined  in  Section  2081 ;  secondly, 
that  the  plaintiff  w)as  entitled  to  the  possession  at  the  time  of 
the  forcible  detainer.  An  allegation  that  a  party  is  entitled  to 
possession  is  usually  a  mere  conclusion  of  law ;  but  in  actions 
for  forcible  detainer  such  an  allegation  is  sufficient,  without 
setting  out  the  facts  upon  which  it  is  based.  This  difference 
results  from  the  peculiar  nature  of  the  action  and  of  the  issues 
that  can  be  presented.  Such  a  statement,  or  its  equivalent  in 
the  form  of  facts  averred^  is  essential.  This  the  plaintiff  ad- 
mits, but  argues  that  the  complaint,  taken  as  a  whole,  discloses 
his  right  to  possession  at  the  time  of  the  forcible  detainer.  The 
question  thus  raised  is  one  of  some  difficulty  and  doubt,  and, 
as  the  judgment  must  be  reversed  for  the  reason  presently  to  be 
stated,  we  prefer  to  reserve  the  point.  Upon  remand  the  plain- 
tiff will  doubtless  be  afforded  an  opportunity  to  amend  the 
complaint  Under  these  circumstances,  a  determination  of  the 
point  seems  to  be  unnecessary. 

As  we  have  already  decided,  the  complaint  attempts  (at 
least)  to  state  a  cause  of  action  under  Subdivision  1  of  Section 
2081  of  the  Code  of  Civil  Procedure.  One  of  the  essential  alle- 
gations  of  such  a  com/plaint  is  that  the  defendant  by  force,  or 
by  menaces  and  threats  of  violence,  unlawfully  holds  and  keeps 
the  possession  of  the  real  estate.  In  this  particular  we  think 
the  complaint  not  open  to  objection.  The  other  essential  alle- 
gation is  that  the  plaintiff  was  entitled  to  the  possession  at  the 
time  of  the  forcible  detainer ;  we  assume,  for  present  purposes, 
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the  sufficiency  of  the  complaint  in  this  regard.  Does  the  an- 
swer contain  a  denial  of  either  of  these  vital  allegations  ?  If  it 
does,  an  issue  was  framed  and  tendered,  and  the  judgment  is 
erroneous.  Examination  of  the  answer  discloses  that  it  con- 
tains an  express  denial  of  the  allegations  made  in  the  eighth 
paragraph  of  the  complaint,  among  which  is  one  charging  the 
defendant  with  the  forcible  detainer;  hence  this  averment  is 
traversed.  Upon  the  other  essential  allegation — which,  we  as- 
sume, appears  in  the  complaint — an  issue  is  framed ;  for  in  his 
answer  the  defendant  (referring,  of  course,  to  the  time  when 
the  complaint  was  filed)  expressly  "denies  that  said  plaintiff 
is  entitled  to  the  possession  of  the  said  lands  so  described,  or  to 
any  part  thereof,  or  to  the  improvements  thereon,  and  denies 
that  said  plaintiff  has  any  right,  title  or  interest  in  or  to  said 
lands  described  in  said  complaint,"  and,  by  way  of  argumenta- 
tive denial,  asserts  that  he  himself  is  entitled  to  the  possession. 
Counsel  for  the  plaintiff  suggests  that,  because  some  of  the  de- 
nials are  pregnant  with  admissions  of  the  essential  allegations 
of  the  complaint^  the  express  denials  are  without  force ;  but  this 
cannot  be  correct,  for  admissions  arising  by  mere  implication 
from  negatives  pregnant  are  overcome  and  nullified  by  express 
denials.  In  the  law  of  pleading,  admission  by  failure  expressly 
to  controvert  is  implied  admission,  inferred  from  silence;  a  ne- 
gation which  falls  short  of  a  good  denial  is  silence  (or  equiva- 
lent to  silence)  pregnant  with  implied  admission.  Express 
denial  of  an  allegation  so  impliedly  admitted  destroys  the  ad- 
mission inferred  from  silence  or  an  imperfect  negation,  and 
raises  an  issue.  It  therefore  appears  that  the  essential  allega- 
tions of  the  complaint  are  traversed  by  the  denials  contained  in 
tho  answer. 

Holding,  as  we  do,  that  the  answer  states,  by  way  of  denial, 
facts  sufficient  to  constitute  a  defense,  it  follow®  that  the  judg- 
ment is  erroneous  and  must  be  reversed.  The  judgment  is 
therefore  reversed,  and  the  cause  remanded.  Remittitur  may 
issue  forthwith. 

Reversed  and  remanded. 
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(No.  1,443.) 
(Submitted   April   16,  1902.     Decided  July  14,  1002.) 

Unfenced  Land — Trespassing  Cattle— '-Injury  —  Landowner's 
Liability. 

Political  Code,  Sec.  3258,  and  the  custom  of  the  state  making  the  maintenance 
of  a  legal  fence  by  a  landowner  a  prerequisite  to  recovery  for  trespass  by 
domestic  animals  of  another,  do  not  charge  the  landowaer  with  the  duty 
to  keep  cattle  lawfully  at  large  from  coming  on  his  land,  or  make  their 
entry  thereupon  rightful,  so  as  to  make  him  liable  for  injuries  to  such 
animals  caused  by  the  existence  of  dangerous  agencies  on  the  land,  but  not 
wantonly  or  intentionally  caused. 

Appeal  from    District  Court,  Lewis  wixd    Clarke  County; 
Henry  C.  Smith,  Judge. 

Action  by  Fred.  Beinhorn  against  L.  S.  Griswold.     From  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Mr.  Edward  C.  Russel,  and  Mr.  Lewis  Penwell,  for  Appel- 
lant 

The  issue  is  negligence.  Actionable  negligence  is  the  failure 
to  do  one's  legal  duty  to  others.  The  law;  declares  that  it  is 
man's  duty  to  use  such  reasonable  care  in  the  use  of  his  own 
property  as  to  avoid  injury  to  the  lives  or  property  of  others. 
Widely  divergent  facts  have  given  great  latitude  to  this  ex- 
pression "reasonable  care."  It  must  be  read  in  the  light  of  the 
maxim  that  every  man  is  entitled  to  the  proper  use  and  enjoy- 
ment of  his  property  without  unreasonable  restrictions  or  lim- 
itations. Greater  accountability  is  exacted  for  active  injury 
than  for  passive  or  permissive  injury.  The  relations  of  injured 
to  injurer  is  an  essential  factor.  The  law  exacts  less  care  in. 
the  case  of  a  mere  trespasser  than  in  that  of  one  coming  upon 
the  premises  by  the  invitation,  express  or  implied,  of  the  owner. 
The  law  questions  in  this  case  may  be  resolved  into  the  follow- 


79 
384 


80  Beinhorn  v.  G-biswold.  [June  T.'02 

ing:  (1)  Are  the  owners  of  animals,  lawfully  running  at 
large,  trespassers,  when  such  animals  enter  upon  the  unenclosed 
lands  of  a  legal  occupant?  (2)  What  degree  of  care  is  it  the 
duty  of  such  legal  occupant  to  give  to  avoid  injury  to  such  tree- 
passing  animals?  (3)  Will  the  fact  that  dangerous  appliances 
or  substances,  U3ed  by  him  in  the  lawful  and  normal  conduct 
of  his  business,  upon  his  premises,  may  prove  to  be  an  attrac- 
tion to  trespassing  animals,  be  construed  by  the  law  as  changing 
the  status  of  their  owners  from  that  of  trespassers  to  that  of 
invited  guests? 

Section  5152  of  the  Political  Code  reads  as  follow* :  "The 
common  law  of  England,  so  far  as  it  is  not  repugnant  to  or  in- 
consistent with  the  constitution  of  the  United  {States*  OT  the 
constitution  or  laws  of  this  states  or  of  the  codes,  is  the  rule  of 
decision  in  all  the  courts  of  this  state."  Under  the  common  law, 
every  unwarrantable  entry  of  a  mjan  or  of  his  cattle  upon  the 
premises  of  another,  enclosed  or  unenclosed,  was  a  trespass,  and 
the  trespasser  was  liable  in  damages,  (3  Bl.  Com.  209,  211.) 
Our  state  has  adopted  laws  barring  the  remedy  for  such  dam- 
ages, unless  the  lands  are  enclosed  by  a  fence  of  stated  con- 
struction. (Chap.  XIII,  Title  VII,  Part  III,  Pol.  Code.) 
But  this  court  has  said  in  Forrester  v.  B.  &  M.  Mining  Co.,  21 
Mont  556:  "A  statute  is  not  presumed  ta  work  any  changes 
in  the  rules  of  the  common  law  beyond  what  is  expressed  in  its 
provisions,  or  fairly  implied  in  them,  in  order  to  give  them,  full 
operation.  For  the  written  law  to  effect  a  repeal  of  those  doc- 
trines of  the  common  law  which  are  not  unsuited  to  our  con- 
dition, the  intent  of  the  legislature  to  bring  about  the  change 
must  be  clear ;  and,  if  the  intent  be  not  fairly  evident,  the  com- 
mon lawv  remains  the  rule  of  decision."  (Citing  Arthur  v. 
Bohenham,  11  Mod.  150;  Wilbur  v.  Crane,  13  Pick.  284; 
II  oilman  v.  Bennett,  44  Miss.  323 ;  Endlich  on  Interpretation 
of  Statutes*  Sec.  127.)  This  court  has  applied  this  doctrine 
.and  has  fully  established  the  comm)£>n-law  rights  of  owners  of 
land  as  thus  modified  by  statute  in  Monroe  v.  Cannon,  24  Mont. 
316,  citing  BUeu  v.  Paisley,  18  Ore.  «47,  in  which  the  court 
well  said :    "The  rule  (as  to  trespass)  was  not  founded  on  any 
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arbitrary  regulation  of  the  common  law,  but  was  an  incident 
to  the  right  of  property.  It  is  a  part  of  that  principle  which 
allows  every  man  the  right  to  enjoy  his  property  free  from 
molestation  or  interference  by  others;  it  is  simply  the  recogni- 
tion of  a  natural  right  The  rule  in  question  did  not  require 
to  be  adopted  in  order  to  be  in  force.  It  always  exists  where 
the  right  of  private  dominion  over  things  real  is  recognized. 
It  pertains  to  ownership.  The  legislature,  in  the  exercise  of 
the  police  powers  of  the  state,  may,  no  doubt,  require  the 
owners  of  land  to  fence  them  in  a  certain  manner,  and  in  de- 
fault thereof  to  withhold  from  them  a  remedy  for  a  trespass 
committed  thereon  by  animals  running  at  large;  *  *  * 
but  to  hold  that  one  man  has  a  right  to  permit  his  stock  to  go 
upon  the  lands  of  another,  if  not  protected  by  a  material  in- 
closure,  would  be  holding,  in  effect,  that  a  man  did  not  own 
what  belonged  to  him.  The  legislature  cannot  legalize  such  a 
trespass. "  (Stewart  v.  Bemwnger,  138  Pa*  St  441 ;  see,  also, 
Addvngton  v.  Canfield,  66  Pac.  358 ;  May  v,  Pomdexter,  47  L 
R  A.  (Va.)  588.)  Cattle  lawfully  running  at  large  are  there- 
fore trespassing  when  they  enter  upon  the  unenclosed  lands  of 
a  legal  occupant.  Their  grazing  thereon  is  not  even  permissive, 
it  is  certainly  not  a  matter  of  right.  {Eg am,  v.  M.  C.  By.  Co., 
24  Mont  572.)  One  of  the  best  expreafted  and  most  quoted 
decisions  in  point  is  that  of  Gibson,  J.,  in  Knight  v.  Abert,  6 
Pa.  St  472.  See,  also,  cases  cited  in  Monroe  v.  Carunon,  supra, 
especially,  Lazarus  v.  Phelps,  152  TJ.  S.  81 ;  Sk  Louis  Cattle 
Co.  v.  Vaught,  1  Tex.  Civ.  Ap.  388 ;  Norton  v.  Yonmg,  6  Oolo. 
Ap.  187;  TJ.  P.  By.  Co.  v.  Bollins,  5  Kan.  167;  McNeere  v. 
Boone,  52  I1L  Aix  181. 

2.  What  degree  of  care  is  it  the  duty  of  a  legal  occupant  to 
give  to  trespassing  animals?  This  court  has  stated  the  general 
rule  as  to  trespassers  in  Egan  v.  M.  C.  By.  Co.,  supra.  A  tres- 
passer cannot  recover  for  injuries  not  wantonly  or  wilfully  in- 
flicted. (O'Leary  v.  Brooks  Elevator  Co.,  7  1ST.  D.  554;  City 
v,  Etwmehnan,  108  Ind.  53 ;  A  hers  v.  By.  Co.,  58  Minn.  544 ; 
Sweeney  v.  Old  Colony  By.  Co.,  92  Mass.  868 ;  Stendal  v.  Boyd, 
73  Minn.  58;  Frost  v.  B  R.  Co.,  64  K  H.  220;  Evansville  R. 
vouxxvn-e 
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R.  v.  Griffin,  100  Ind.  221 ;  Thompson  Neg.  p.  1183,  n ;  Daniels 
v.  R.  R.  Co.,  154  Mass.  349 ;  Buck  v.  Amory  Mfg.  Co.,  44  A, 
(N.  H.)  809 ;  Redigan  v.  R.  R.  Co.,  155  Mass.  44,  14  L.  R.  A. 
276 ;  Hounsel  v.  Smyth,  97  Eng.  Conn.  L.  Rep.  97,  731;  Amer. 
Law  Register,  Vol.  2,  N.  S.  196.)  "A  nuere  passive  acqui- 
escence on  the  part  of  the  owner  or  occupant,  in  the  use  of  real 
property  by  others,  does  not  involve  him  in  any  liability  to  them 
for  its  unfitness  for  such  use."  (Shearman  &  Redfield  on  Neg. 
Sea  705.)  "The  rule  is  that  he  who  enjoys  the  permission  or 
passive  license  is  only  relieved  from  the  responsibility  of  being 
a  trespasser,  and  must  assume  all  the  ordinary  risks  attached 
to  the  nature  of  the  place  or  the  business  carried  on."  (Van- 
derbeck  v.  Hendry,  34  N.  J.  Law,  467 ;  see  Egwn  v.  M .  C.  Ry. 
Co.,  supra;  Reardon  v.  Thompson,  149  Mass.  267 ;  Woodruff, 
Admr.  v.  Bowen,  136  Ind.  441 ;  Taylor  v.  Haddonfield  Turn- 
pike C&.,  58  K  K  (N.  J.)  707,  41  L.  R  A.  831;  Fitzpatrick 
v.  Class  Co.,  39  A.  675.)  The  same  rule  applied  to  adults  is 
applied  to  children.  (Ryan  v.  Towar,  87  Nl  W.  644;  Felton 
v.  Aubrey,  74  Fed.  350,  and  cases  cited  (Ky.)  ;  Thomas  v.  Chi- 
cago, etc.,  Ry.  Co.  (la.),  72  K  W.  783;  Brogue  v.  N.  C.  Ry. 
Co.  (Pa.),  43  A.  987;  Ritz  v.  City  of  Wheeling  (W.  Va.),  31 
S.  W.  993;  Baltimore,  etc.  Ry.  Co.  v.  Bradford  (Ind.),  49  K 
K  390  (two-year-old  child)  ;  Ala.  G.  S.  R.  R.  Co.  v.  Moorer 
(Ala.),  22  S.  900;  Louisville  R.  R.  Co.  v.  Vittoe's  Admr. 
(Ky.),  41  S.  W.  269;  Shea  v.  Concord  &  M.  R.  R.  Co.  (N. 
H.),  41  A.  774.)  Such  being  the  law  as  to  human  beings,  even 
children,  where  human  life  is  at  stake,  it  certainly  applies  more 
strongly  in  the  case  of  a  trespass  through  animals,  which  are 
simply  property,  in  the  possession  and  under  the  will  and  con- 
trol of  their  adult  owners. 

Shearman  &  Redfield  on  Neg.  Sec.  720,  says:  "If  cattle 
stray  upon  unenclosed  land  and  injure  themselves  by  eating 
deleterious  matter  which  has  been  left  there  by  the  land  owner 
without  any  malicious  intent,  the  latter  is  not  liable  to  the 
owner  of  the  cattle."  (See  also  Thompson  on  Negligence,  p. 
298.)  They  cite  Bush  v.  Brainard,  1  Cow.  78,  where  a  stray- 
ing   cow     was     killed    by    drinking    maple    syrup     on     a 
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neighbor's  unenclosed  land;  Hess  v.  Lupton,  7  Ohio, 
216,  where  cattle  drank  brine,  exposed  on  defendant's 
land;  Durham  v.  Musselman,  2  Blackf.  96,  where  a 
straying  horse  was  killed  by  a  falling  tree,  fired  by 
defendant  on  his  unenclosed  land;  In  Tonawanda  B. 
B.  Co.  v.  Hunger,  5  Denio,  255,  a  trespassing  horse  fell  into 
an  unguarded  pit;  the  court  said:  "Negligence  is  a  violation 
of  the  obligation  which  enjoins  care  and  caution  in  what  we  do. 
But  this  duty  is  relative  and  where  it  has  no  existence  between 
parties  there  can  be  no  such  thing  as  negligence  in  the  legal 
sense  of  the  term.  A  man  is  under  no  obligation  to  be  cautious 
and  circumspect  toward  a  wrongdoer."  (See  Knight  v.  Abert, 
supra.)  In  McOill  v.  Compton,  66  I1L  327,  there  was  an 
agreement  between  plaintiff  and  defendant  that  the  live  stock 
of  each  could  pasture  on  the  other's  land ;  plaintiff's  horse  fell 
into  defendant's  unguarded  slough  well.  Held,  he  could  not 
recover.  This  is  stronger  than  the  trespass  cases,  plaintiff  be- 
ing a  licensee  by  agreement 

A  person  having  a  poisonous  tree  on  his  land  is  not  liable  for 
injury  to  trespassing  cattla  (Pointing  v.  NoaJces,  10  Rep. 
265,  2  Q.  B.  281 ;  see  also  McNeer  v.  Boone,  52  111.  Ap.  181 ; 
Hayden  v.  Bust,  39  111.  186;' Hughes  v.  Hannibal  By.  Co.,  66 
Mo.  325;  Kerwhaker  v.  Cleveland  By.  Co.,  3  O.  St.  172; 
Herold  v.  Meyers,  20  la.  378 ;  B.  B.  Co.  v.  Carraher,  47  111. 
333.)  The  distinction  between  permissive  and  active  injury  is 
well  set  forth  in  Morrison  v.  Cornelius,  63  N.  O.  346.  In  this 
case  defendants  left  liquid  containing  saltpetre  where  plaintiff's 
cattle  obtained  easy  access  to  it  and  died.  Ferguson  v.  Miama 
Powder  Co.,  9  O.  Cir.  Ct.  Rep.  445,  is  a  case  where  nitrate  of 
soda  was  left  exposed  by  defendant  and  plaintiff's  cattle  ate  of 
it  and  died.  Held,  defendant  not  liable.  In  U.  P.  By.  Co.  v. 
Bollins,  5  Kan,  167,  the  court  said:  "The  plaintiffs  did  in- 
fringe upon  defendants'  rights.  They  were  wrongdoers  them- 
selves. Hence  the  defendants  were  absolved  from  all  but  slight 
care  and  liable  only  for  gross  or  wanton  negligence."  We  take 
it  that  the  foregoing  decisions  and  many  others  that  might  be 
cited  establish  as  law  that  only  slight  care  is  demanded  towards 
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trespassers;  in  fact^  only  to  refrain  from  wanton  and  wilful  in- 
jury ;  and  that  the  court  was  wrong  in  defining  the  degree  of 
care  demanded  by  law  of  the  defendant  to  free  him  from  tie 
liabilities  of  legal  negligence. 

Messrs.  Stranakan  &  Stranahan,  for  Respondent. 

Respondent's  view  of  this  oase  is  that  there  is  really  but  one 
question  to  be  considered  upon  this  appeal,  viz. :  Whether  or 
not  a  land  owner,  who  negligently  leave©  exposed,  upon  his  un- 
enclosed premises;  where  he  knows  stock  are  wont  to  stray,  dan- 
gerous places  or  substances,  whereby  "another's  cattle  straying 
thereon  are  injured,  is  liable  for  such  injury.  Cattle  at  large  in 
this  state  are  not  trespassing  when  they  stray  upon  the  unen- 
closed lands  of  another.  And  owners  have  a  right  to  permit  them 
to  run  at  large.  (See  Smith  v.  Williams,  2  Mont.  195;  Lyman 
v.  Fard,  9  Mont  61 ;  McMasters  v.  Mont.  Union  R.  Co.,  12 
Mont.  163;  Monroe  v.  Cannon,  24  Mont  316.)  The  old  com- 
anon-law  rule  relative  to  cattle  running  at  large  is  not,  nor  was 
it  ever,  in  force  in  this  state  nor  any  of  the  western  states,  with 
perhaps  one  or  two  exceptions.  In  addition  to  the  Montana 
cases  just  cited,  see  Kerwhaker  v.  Cleveland  By.  Co.,  3  O.  St 
172 ;  Young  v.  Harvey,  16  Ind.  314;  New  Orleans  J.  &  O.  N. 
B.  R.  v.  Fields,  46  Miss.  573 ;  Jones  &  Norris  v.  Nichols,  46 
Ark.  207 ;  Houghey  v.  Hart,  62  la.  96 ;  Calkins  v.  Matthews, 
5  Kan.  191 ;  Buford  v.  Houtz,  133  U.  S.  321 ;  Fennel  v.  Sen- 
guin  St  By.,  70  Tex.  670;  2  An*  &  Eng.  En&  (2d  Ed.),  856 
and  16  Id.  478,  and  cases  cited ;  see  also  p.  494,  same  authority ; 
2  Sher.  &  Red.  on  Neg.  (2d  Ed.),  Sec  419;  Id.  957;  Thomp- 
son on  Neg.  298,  New.  Ed.  Vol.  1,  Sec.  957.  The  custom  of  the 
people  of  this  state  to  allow  cattle  to  run  at  large  has  become 
common  law  thereof  and  of  many  western  states.  The  common 
law  is  the  practice  of  the  people  by  universal  custom  and  con- 
sent    (1  Bouvier's  Diet.  370 ;  6  A.  &  R  Law,  2d  Ed.,  271.) 

It  is  a  well  established  rule  of  equity  that  an  injunction  will 
be  granted  to  prevent  repeated  trespasses.  It  was  upon  this 
theory  that  the  action  in  Buford  v.  Houtz,  supra,  was  brought 
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to  restrain  defendants  from  permitting  their  sheep  from  repeat- 
edly trespassing  upon  plaintiff's  unenclosed  lands,  and  the 
Supreme  Court  of  die  United  State©  held  that  there  was  no 
trespass*  and  that  plaintiff  by  leaving  his  land  unenclosed 
granted  defendant  an  "implied  license"  for  their  sheep  to  stray 
or  roam  upon  sueh  unendoeed  land.  That  such  license  is  im- 
plied, see  Sher.  k  Red.  on  Meg.  Vol.  2,  New  Ed.  419 ;  Bay  <m 
Neg.  592;  Houghey  v.  Hart,  supra;  N.  0.  R.  R. 
Co.  v.  Fields,  supra;  Morris  v.  Fraker,  5  Colo.  425. 
There  are  many  other  cases  upon  this  proposition  that 
might  be  cited.  But,  suppose  that  we  admit  for  the  sake 
of  argument  that  plaintiff's  cattle  were  technical  trespassers. 
We  yet  contend  that  the  judgment  should  bo  affirmed.  See 
Law  v.  Salt  Lake  City,  44  Pa*  1050;  Sher.  k  Bed.  on  Neg. 
par.  97.  Again,  since  the  decision  of  Buford  v.  Hoviz,  and 
Montana  cases,  cited  supra,  it  cannot  be  reasonably  contended 
hat  what  plaintiff  has  a  right  to  allow  his  cattle  to  run  at  large 
upon  the  public  domfein  of  the  United  States.  Then  to  that  ex- 
tent, at  least,  plaintiff  had  a  right  of  pasturage,  subject  to  the 
same  right  in  others,  adjoining  defendant's  right  of  property. 
They  were  then  in  the  same  position  a9  owners  of  adjoining 
closes.  If  defendant  had  dangerous  substance  or  place,  or  main- 
tained a  dangerous  business  and  so  negligently  conducted  it  as 
to  injure  plaintiff's  cattle,  or  plaintiff's  cattle  were  injured  by 
reason  of  getting  through  his  defective  fence,  defendant  was 
liable  though  a  technical  trespass  may  have  been  committed. 
Thus  if  A.  and  B.  are  adjoining  land  owners,  and  A.'s  cattle 
get  through  R's  defective  fence  and  are  injured  upon  B.'s  land 
through  any  negligence  of  B.,  Jthe  latter  is  liable,  though  A.'s 
cattle  have  no  right  on  B.'s  land  and  are  trespassing  there. 
(Saxton  v.  Bacon,  31  Vt  540;  White  v.  McNeil,  33  K  Y. 
731 ;  Hurly  v.  Neil,  2  Hump.  551 ;  Lawrence  v.  Jenkins,  8  Q. 
B.  Law!  Rep.  275;  Powell  v.  Salisbury,  2  Y.  &  J.  Exch.  391; 
Colvin  v.  Sutherland,  32  Mo.  App.  77 ;  Crowhurst  v.  Amershwm 
Burial  Bd.,  4  Ex.  Div.  5,  27  Weeks  Rep.  95 ;  Firth  v.  Bowlmg 
Iron  Co.,  3  Own.  PL  Div.  254;  2  Sher.  &  Red.  on  Neg.  par. 
662,  and  cases.)    The  owner  of  the  land  is  bound  to  take  notice 
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of  the  natural  propensities  of  domestic  animals,  (Ray  on  Neg. 
598 ;  SisJc  v.  Crump,  112  Ind.  504.)  So,  that  even  if  the  com: 
mon  law  were  applied  to  our  conditions,  the  owner  of  cattle 
at  large  would  be  entitled  to  recover  for  injuries  done  if  result- 
ing from  the  negligent  use  of  property  by  the  owner.  (16  A. 
&  E.  Law,  1st  Ed.,  419 ;  Ray  on  Neg.  597 ;  Colvin  v.  Suther- 
land, supra.)  The  owner  of  cattle  lawfully  running  at  large 
takes  only  the  risks  incident  to  their  loss  or  injury  from  un- 
avoidable accident.  (Jones  &  Norris  v.  Nichols,  supra;  Rair 
ford  v.  Miss.  R.  R.  Co.,  43  Miss.  233 ;  Keiwhaker  v.  R.  R.  Co., 
supra;  N.  0.  J.  &  G.  N.  R.  R.  v.  Fields,  supra.) 

Section  2296  of  the  Civil  Code  lays  down  the  law  as  to  negli- 
gence in  this  state,  and  creates  a  duty  upon  the  part  of  the  ap- 
pellant in  this  case  to  so  use  his  property  as  not  to  negligently 
injure  that  of  defendant,  and  if  he  fails  to  perform  that  duty 
he  is  liable  to  plaintiff,  unless  the  latter  is  guilty  of  contribu- 
tory negligence.  So  that  there  can  be  no  question  of  defend- 
ant's liability  unless  plaintiff  was  guilty  of  contributory  negli- 
gence. The  respondent  had  a  right  to  presume  that  appellant 
would  use  reasonable  care  and  caution  to  avoid  accident  to  his 
(respondent's  )  cattle  from  the  cyanide.  (7  A.  &  E.  Law,  2d 
Ed.  391,  cases  in  note.)  Even  if  plaintiff  knew  of  the  danger, 
or  had  reason  to  apprehend  it,  it  does  not  necessarily  follow 
that  he  was  guilty  of  contributory  negligence1.  (Id.  392.) 
Contributory  negligence  is  a  question  solely  for  the  jury  to  de- 
termine under  instructions  from  the  court.  (7  A.  &  E.  Law,  2d 
Ed.,  456.)  The  notice  that  appellant  was  conducting  a  cyanide 
process  in  which  if  properly  conducted  there  was  necessarily 
no  harm,  cannot  affect  his  (respondent's)  right  to  turn  his 
cattle  ajb  large.  (Brown  v.  H.  &  St.  J,  Ry.  Co.,  27  Mo.  App. 
394;  Kerwhaker  v.  R.  R.  Co.,  supra.)  The  only  contributory 
negligence,  if  it  can  so  be  denominated,  of  respondent  rests 
upon  the  theory  of  his  allowing  his  cattle  to  roam;  at  large.  That 
this  is  not  negligence  where  the  common-law  rule  upon  this 
question  does  not  prevail,  see  McMaster  v.  Montana  Union, 
mpra.  (S.  F.  &  A.  W.  Ry.  Co.  v.  Geiger,  21  Fla.  669;  Mc- 
Pheters  v.  Hannibal  R.  Co.,  45  Ma  22;  Houghey  v.  Hwrt, 
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supra;  Jones  v.  Nichols,  supra;  McCoy  v.  Cal*  Pac.  By.  Co., 
40  Cal.  532.)  This  is  the  rule  in  a  great  majority  of  states. 
(16  Am.  &  Eng.  Law,  2d  Ed.,  378.)  We  admit,  on  the  other 
hand,  that  where  the  old  common-law  rule  relative  to  cattle  run- 
ning at  large  does  prevail,  that  the  owner  of  stray  cattle  is 
guilty  of  contributory  negligence  in  allowing  them  to  run  at 
large.  The  two  rules  in  this  respect  are  aptly  stated  in  16  A. 
&  E.  Law,  2d  Ed.,  478-0. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

Action  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  complaint 
states  that  the  defendant  negligenty  left  exposed  a  vat  contain- 
ing poisonous  liquid ;  that  by  reason  of  such  negligence  certain 
cattle  of  plaintiff  and  of  one  Holm  drank  from  the  vat  some  of 
the  liquid,  and  died  from  the  effects  of  the  poison;  and  that 
Holm  assigned  his  demand  for  damages  to  the  plaintiff.  The 
answer  puts  in  issue  the  allegation  of  negligence,  and  avers  that 
the  death  of  the  cattle  was  caused  by  the  carelessness  of  the 
plaintiff  and  Holm.  The  plaintiff  secured  a  judgment,  and  the 
defendant  moved  for  a  new  trial  on  several  grounds,  one  being 
the  insufficiency  of  the  evidence  to  prove  negligence  on  the  part 
of  the  defendant  From  the  order  denying  a  new  trial  the  de- 
fendant has  appealed. 

The  facts  upon  which  the  plaintiff  bases  his  allegations  of 
negligence  are  substantially  these:  During  the  year  1898  the 
defendant  was  the  lessee  in  possession  of  the  Non-Such  gold 
mine  and  mill  site.  The  property  was  not  inclosed  by  a  legal 
fence.  For  the  proper  conduct  of  his  mining  operations  he  em- 
ployed the  cyanide  process,  using  large  quantities  of  poisonous 
chemicals,  consisting  principally  of  cyanide  of  potassium,  which 
he  diluted  with  water,  and  kept  in  suitable  receptacles  on  the 
surface  of  the  mining  property,  but  not  sufficiently  oovered  to 
prevent  easy  access  to  the  poisonous  solution.  In  appearance  it 
resembled  water.  Cattle  of  the  plaintiff  and  of  Holm,  while 
ranging  on  the  public  domain,  wandered  over  to  and  upon  the 
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defendant's  mine  and  mill  site,  and  there  drank  the  poisonous 
liquid  contained  in  the  vats  or  tube.  The  defendant  knew  that 
the  cattle  were  in  the  habit  of  straying  upon  his  unindosed 
property,  and  he  had  driven  them  away  whenever  he  saw  them 
there. 

The  plaintiff  insists  there  is  but  one  question  involved,  which 
he  states  thus:  la  a  "landowner  who  negligently  leaves  ex- 
posed upon  his  uninclosed  premises,  where  he  knows  stock  are 
wont  to  stray,  dangerous  places  or  substances,  whereby  another's 
cattle,  straying  thereon,  are  injured,  liable  for  such  injury?" 
He  argues  that,  as  the  defendant's  mining  property  was  not  in- 
closed by  a  legal  fence,  the  cattle  were  not  trespassing  upon  his 
property,  but  were  rightfully  thereon,  and  that  therefore  he. 
owed  to  the  plaintiff  the  duty  so  to  use  his  property  and  con- 
duct his  business  as  not  to  injure  the  plaintiff's  cattle;  that,  in 
failing  to  cover  the  poisonous  solution  so  as  to  prevent  the  cattle 
from  drinking  of  it,  he  violated  this  alleged  duty,  and  as  such 
negligence  resulted  in  the  death  of  the  cattle,  and  consequent 
loss  to  the  plaintiff,  the  defendant  is  liable  in  damages.  In 
support  of  his  contention  the  plaintiff  cites  Monroe  v.  Cannon, 
24  Montana  Reports,  316  (61  Pac  863,  81  Am.  St.  Rep.  439), 
where  the  owner  of  pasture  land  was  held  entitled  to  recover 
the  value  of  grass  consumed  by  bands  of  sheep  deliberately  and 
intentionally  driven  en  it  by  the  herder  in  charge  of  them ;  the 
opinion  containing  the  following  language :  "If  in  the  case  now 
under  consideration  the  damage  sustained  by  respondent  had 
resulted  from  trespasses  committed  by  cattle  or  sheep  or  other 
animals  named  in  the  statute,  lawfully  at  large,  and  not  under 
the  direction  and  control  of  their  owner,  then  appellant's  posi- 
tion wtrold  be  sound."  Neither  this  language,  nor  anything  said 
in  the  opinion,  lends  countenance  to  the  contention  of  the  plain- 
tiff in  the  case  at  bar.  The  decision  does  not  declare  or  define 
any  duty  owing  by  the  landowner  to  the  owner  of  straying  cat- 
tle. These  observations  apply  also  to  Section  3258  of  the  Po- 
litical Code,  which  reads :  "If  any  cattle,  horse,  mule^  ass,  hog, 
sheep,  or  other  domestic  animal  break  into  any  inclosure,  the 
fence  being  legal,  as  hereinbefore  provided,  the  owner  of  such 
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animal  is  liable  for  all  damages  to  the  owner  or  occupant  of  the 
indoenre  which  may  be  sustained  thereby.  This  section  must 
not  be  construed  so  as  to  require  a  legal  fence  in  order  to  main- 
tain an  action  for  injury  done  by  animals  running  at  large  con- 
trary to  law."  Even  if  it  be  conceded  that  the  cattle  of  the 
plaintiff  were  not  wrongfully  upon  defendant's  property,  no 
liability  would  be  incurred  from  the  fact  that  they  were  injured 
while  there,  unless  it  was  the  defendant's  duty  to  protect  from 
injury  all  cattle  on  his  property  whose  trespass  was  not  of  such 
a  nature  as  to  render  their  owners  liable  for  the  trespass*  Coun- 
sel for  the  plaintiff  urge  that,  if  these  cattle  were  not  wrong- 
fully on  the  defendant's  property,  they  must  have  been  right- 
fully there;  asserting  that  if  there  was  no  remedy  by  action, 
there  coald  not  be  a  trespass.    To  this  we  cannot  yield  assent 

The  owner  Is  entitled  to  the  exclusive  possession  of  his  land, 
whether  fenced  or  not;  and  it  is  beyond  the  power  of  the  legis- 
lature to  prescribe,  or  of  custom  to  create,  a  right  in  another 
to  occupy  the  land  or  enjoy  its  fruits.  Either  written  law  or 
custom  may  withhold  from  the  owner  who  does  not  fence  his 
land  a  remedy  for  loss  suffered  by  reason  of  casual  trespasses 
by  eattle  which  stray  upon  it,  and  may  give  a  remedy  for  such 
trespasses  to  those  only  who  inclose  their  land.  By  custom  as 
well  as  by  statute  the  common  law  of  England  has  been  so 
modified  in  Montana.  This  is  undoubtedly  a  legitimate  exer- 
cise of  the  police  power.  It  falls  far  short,  however,  of  con- 
ferring a  legal  right  to  dispossess  the  nonfencing  owner.  He 
may  at  pleasure  lawfully  drive  the  intruding  cattle  from 
his  land,  and  keep  them  away  from  it.  This  is  his  right,  for 
the  cattle  are  trespassing.  The  owjners  of  domestic  animals 
hold  no  servitude  upon  or  interest,  temporary  or  permanent,  in, 
the  open  land  of  another,  merely  because  it  is  open.  If  the 
landowner  fails  to  "fence  out"  cattle  lawfully  at  large,  he  may 
not  successfully  complain  of  loes  caused  by  such  live  stock 
straying  upon  his  uninclosed  land.  For  under  these  circum- 
stances the  trespass  is  condoned  or  excused, — the  law  refuses  to 
award  damages.  While  the  landowner,  by  omitting  to  fence, 
disables  himself  from  invoking  the  remedy  which  is  given  to 
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those  who  inclose  their  property  with  a  legal  fence,  and  while 
the  cattle  owner  is  thereby  relieved  from  liability  for  casual 
trespasses,  it  is  nevertheless  true  that  the  cattle  owner  has  no 
right  to  pasture  his  cattle  on  the  land  of  another,  and  that 
cattle  thus  wandering  over  such  lands  are  not  rightfully  there. 
They  are  there  merely  by  the  forbearance,  sufferance,  or  toler- 
ance olihe  nonfcncing  landowner ;  there  they  may  remain  only 
by  his  tolerance. 

The  cattle-owning  plaintiff  did  not  owe  to  the  land-owning 
defendant  the  duty  to  fence  his  cattle  in ;  the  latter  did  not 
owe  to  the  former  the  dutv  to  fence  them  out;  neither  of  them 
was  under  obligation  to  the  other  in  that  regard.  The  defend- 
ant is  not  liable  in  this  action  unless  he  was  negligent.  There 
cannot  be  negligence  without  breach  of  duty.  Hence,  mani- 
festly, the  defendant  was  not  guilty  of  negligence  in  omitting 
to  prevent  the  plaintiff's  cattle  from  going  upon  his  unfenced 
land. 

As  has  just  been  said,  the  straying  of  the  plaintiff's  cattle 
upon  the  defendant's  land  did  not  involve  the  violation  of  any 
legal  ditft  upon  the  part  of  the  defendant.  There  would  there- 
fore seem  to  be  no  basis  for  the  plaintiff's  charge  of  negligence 
on  the  part  of  the  defendant,  unless  it  consists  in  the  defend- 
ant's alleged  failure  to  protect  the  cattle  from  injury  while  on 
his  land.  The  damage  resulted  from  a  permissive,  not  an 
active,  cause  of  injury.  We  are  asked  to  hold  that  the  law  im- 
posed upon  the  defendant,  in  addition  to  the  duty  of  refrain- 
ing from  intentional  or  wanton  injury  to  the  cattle,  the  duty 
so  to  use  his  property  and  so  to  conduct  his  mining  operations 
thereon  as  to  avoid  all  dangers  to  which  these  trespassing  beasts 
might  expose  themselves.  Counsel  invoke  the  provisions  of 
Section  2296  of  the  Civil  Code,  which  is  declaratory  of  the 
common  law:  "Every  one  is  responsible  *  *  *  for  an 
injury  occasioned  to  another  by  his  want  of  ordinary  care  or 
skill  in  the  management  of  his  property.  *  *  *"  Giving 
to  the  principle  thus  expressed  full  recognition,  and  measuring 
the  rights  of  the  parties  by  the  test  of  negligence  thus  furnished, 
we  are  unable  to  find  in  the  record  evidence  of  acts  or  omissions 
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by  the  defendant  constituting  negligence  in  the  management  of 
his  property.  But  the  plaintiff  contends  that,  irrespective  of 
Section  2296,  the  defendant  has  been  guilty  of  negligence  in 
so  using  his  property  as  to  imperil,  and  in  this  case  actually 
injure,  the  property  of  another.  We  think  the  principles  which 
he  invokes  have  no  application  to  the  facts  disclosed  by  the 
record.  To  a  naked  trespasser  or  mere  licensee  by  sufferance 
(if  the  expression  may  correctly  be  used)  the  landowner  owes 
the  duty  to  refrain  from  any  wilful  or  wanton  act  causing  in- 
jury to  his  person  or  chattels,  and,  after  discovering  that  the 
trespasser  is  in  imminent  danger  or  immediate  peril,  to  use 
reasonable  care  to  avoid  an  active  cause  of  injury.  (Egan  v. 
Montana  Central  Railway  Co.,  24  Montana  Reports,  569,  63 
Pac,  831.)  The  rule  is  different  in  respect  of  those  who  go 
upon  property  because  of  the  owner's  invitation,  either  express 
or  implied.  As  to  such  persons  he  is  bound,  at  his  peril,  to  use 
reasonable  care  and  diligence  in  keeping  hi9  property  in  safe 
condition.  To  a  mere  licensee  or  naked  trespasser  the  land- 
owner does  not  owe  the  active  duty  of  being  diligent  or  using 
care  in  providing  against  the  danger  of  accident  The  distinc- 
tion is  well  expressed  in  Sweeny  v.  Old  Colony  &  Newport 
Railroad  Co.,  10  Allen,  368,  (87  Am.  Dec.  644)  :  "All  the 
cases  in  the  books  in  which  a  party  is  sought  to  be  charged  on 
the  ground  that  he  has  caused  a  way  or  other  place  to  be  in- 
cumbered, or  suffered  it  to  be  in  a  dangerous  condition,  where- 
by accident  and  injury  have  been  occasioned  to  another,  turn 
on  the  principle  that  negligence  consists  in. doing  or  omitting 
to  do  an  act  by  which  a  legal  duty  or  obligation  has  been  vio- 
lated. Thus  a  trespasser  who  comes  on  the  land  of  another 
without  right  cannot  maintain  an  action  if  he  runs  against  a 
barrier  or  falls  into  an  excavation  there  situated.  The  owner 
of  the  land  is  not  bound  to  protect  or  provide  safeguards  for 
wrongdoers.  So  a  licensee  who  enters  on  premises  by  permis- 
sion only,  without  any  enticement,  allurement  or  inducement 
being  held  out  to  him  by  the  owner  or  occupant,  cannot  recover 
damages  for  injuries  caused  by  obstructions  or  pitfalls.  He 
goes  there  at  his  own  risk,  and  enjoys  the  license  subject  to  its 
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concomitant  perils.  Xo  duty  is  impoeed  by  lawi  on  the  owner  or 
occupant  to  keep  his  premises  in  a  suitable  condition  for  those 
who  come  there  solely  for  their  own  convenience  or  pleasure, 
and  who  are  not  either  expressly  invited  to  enter,  or  induced  to 
come  upon  them  by  the  purpose  for  which  the  premises  are  ap- 
propriated and  occupied,  or  by  some  preparation  or  adaptation 
of  the  place  for  use  by  customers  or  passengers,  which  might 
naturally  and  reasonably  lead  them  to  suppose  that  they  might 
properly  and  safely  enter  thereon.  *  *  *  The  gist  of  the 
liability  consists  in  the  fact  that  the  person  injured  did  not 
act  merely  for  his  own  convenience  and  pleasure,  and  from 
motives  to  which  no  act  or  sign  of  the  owtner  or  occupant  con- 
tributed, but  that  he  entered  the  premises  because  he  was  led 
to  believe  that  they  were  intended  to  be  used  by  visitors  or 
passengers,  and  that  such  use  was  not  only  acquiesced  in  by 
the  owner  or  person  in  possession  and  control  of  the  premises, 
but  that  it  was  in  accordance  with  the  intention  and  design 
with  which  the  way  or  place  was  adapted  and  prepared  or  al- 
lowed to  be  so  used.  The  true  distinction  is  this:  A  mere 
passive  acquiescence  by  an  owner  or  occupier  in  a  certain  use 
of  his  land  by  others  involves  no  liability ;  but,  if  he  directly  or 
by  implication  induces  persons  to  enter  on  and  pass  over  his 
premises,  he  thereby  assumes  an  obligation  that  they  are  in  a 
safe  condition,  suitable  for  such  use,  and  for  a  breach  of  this 
obligation  he  is  liable  in  damages  to  a  person  injured  thereby. " 
The  methods  pursued  by  the  defendant  in  the  management  and 
use  of  his  property  involved  no  danger  to  the  plaintiff  or  his 
cattle,  nor  exposed  either  to  risk,  so  long  as  he  and  they  re- 
mained within  the  limits  of  the  plaintiffs  rights.  The  con- 
tention of  the  plaintiff  rests  upon  the  erroneous  theory,  hereto- 
fore considered,  that  the  cattle  owners  hold  a  personal  servitude 
upon,  or  the  right  of  commons  or  profit  in,  all  unfenced  land, 
by  virtue  of  which  they  are  supposed  to  be  entitled,  as  of  right, 
to  use  for  grazing  and  pasture  all  of  the  uninclosed  lands  of 
other  persons.  Such  burden  upon  or  easement  in  gross  in  open 
lands  has  not  been  granted,  and  does  not  exist  We  have  al- 
ready decided  that  such  use,  while  it  does  not  constitute  an 
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actionable  wrong,  is  not  the  exercise  of  a  legal  right ;  and  as  the 
cattle  owner  possessed  no  right  to  have  his  live  stock  upon  the 
defendant's  land,,  and  the  latter  was  clothed  with  the  unques- 
tioned right  to  drive  them  away  because  they  were  not  right- 
fully there,  clearly  the  defendant  had  no  active  duty  in  respect 
of  them  while  there.  He  was,  of  course,  bound  to  refrain  from 
intentional  or  wanton  injury;  if  he  stood  by  ;md  knowingly 
permitted  them  to  drink  of  the  poisonous  solution,  without  mak- 
ing an  effort  to  prevent  them  from  doing  so,  he  might,  perhaps, 
be  liable ;  but  neither  of  these  conditions  is  in  the  case  at  bar. 

We  think  there  is  no  proof  in  the  record  which  justifies  the 
application  of  the  doctrine  of  invitation,  enticement,  allurement 
or  attraction.  (Deane  v.  Clayton,  7  Taunt.  489,  531,  533; 
Jordin  v.  Crump,  8  Meea.  &  W.  782 ;  Panting  v.  Noakes  (1894) 
2  Q.  B.  281;  Stendal  v.  Boyd,  67  Minn.  279,  69  K  W.  899; 
Twist  v.  Railroad  Co.,  39  Minn.  164,  39  N.  W.  402,  12  Am. 
St.  Rep.  626.)  The  soundness  of  the  principles  upon  which  the 
so-called  "turntable"  and  similar  cases  are  supported  is  not  pre- 
sented for  decision. 

We  have  read  the  opinions  which  are  opposed  to  the  conclu- 
sions here  announced.  They  need  not  be  referred  to  or  dis- 
cussed. We  are  entirely  satisfied  that  our  conclusions  are  based 
upon  correct  fundamental  principles. 

The  order  refusing  a  new  trial  is  reversed,  with  costs  to  the 
appellant,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Bbantxy  :    I  concur. 

Mb.  Justice  Milburn  :  Considering  only  the  facts  appear- 
ing in  this  case,  I  concur  in  the  reversal  of  the  order  denying  a 
new  trial  I  do  not  concur  in  all  that  is  said  in  the  opinion  with 
reference  to  absence  of  duty  owing  by  one  person  to  another  who 
is  trespassing  upon  the  premises  of  the  former,  or  to  the  owner 
of  live  stock  which  wander  upon  such  premises. 
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CARE,   RYDEH  &  ADAMS   COMPANY,   Appellant,   v. 
GLOSSER  et  al.,  Defendants.     T.  C.  DA- 
VIDSON,  Respondent. 

(No.   1,457.) 
(Submitted  'May  6,  1902.    Decided  July  14,  1902.) 

Practice — Appeal — New  Trial — Record  on  Appeal — Notice  of 
Intention — Omission  from  Record — Effect — Reversal — Affi- 
davits in  Support  of  a  Motion  for  a  New  Trial — Bill  of 
Exceptions. 

1.  Unless  the  notice  of  intention  to  move  for  a  new  trial  be  included  in  a 
statement  on  motion  for  a  new  trial  or  in  a  bill  of  exceptions  it  will  on 
appeal  be  stricken  from  the  record  on  motion. 

2.  Where  a  motion  for  a  new  trial  was  made  upon  a  statement  of  the  case 
which  does  not  contain  a  copy  of  the  notice  of  intention  or  any  reference 
thereto,  and  such  omission  was  not  waived  by  the  adverse  party,  the  order 
granting  a  new  trial  will  be  reversed. 

3.  Decisions  upon  mere  matters  of  practice  will  not  be  disturbed,  even  if  erro- 
neous, unless  it  is  apparent  that  injustice  will  likely  result  from  adherence 
thereto,  or  that  a  change  will  not  work  a  wrong. 

4.  Although  Code  of  Civil  Procedure,  Sec.  1151,  provides  that  a  new  trial 
order  is  deemed  excepted  to,  and  no  bill  of  exceptions  is  required,  the  mode 
of  presenting  on  appeal  affidavits  In  support  of  a  motion  for  a  new  trial  is 
by  formal  bill  of  exceptions,  and  in  this  bill  should  be  embraced,  unless 
there  is  a  waiver  or  an  estoppel,  the  notice  of  intention.  • 

Appeal  from  District  Court,  Deer  Lodge  Cownly;  Welling 
Napton,  Judge. 

Action  by  Carr,  Ryder  &  Adams  Company  against  Floyd 
Closser  and  another.  Judgment  for  plaintiff,  and  from  an  order 
granting  a  new  trial  plaintiff  appeals.    Reversed. 


Messrs.  McHatton  &  Cotter,  for  Appellant. 

Messrs.  Walsh  &  James,  Mr.  H.  P.  Napton,  Messrs.  McCon- 
nell  &  McConneU,  and  Mr.  C.  A.  Davidson,  for  Respondent 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

In  the  court  below  the  plaintiff  recovered  judgment  against 
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both  of  the  defendants.    From  an  order  granting  the  defendant 
Davidson  a  new  trial,  the  plaintiff  has  appealed. 

On  motion  of  the  appellant  this  court^  in  Carr,  Ryder  & 
Adams  Co.  v.  Closser  et  al.,  25  Montana  Reports*,  149,  (63 
Pac  1043),  struck  from  the  transcript  the  notice  of  intention 
to  move  for  a  new  trial,  the  opinion  containing  the  following 
language:  "The  notice  is  not  made  part  of  any  bill  of  excep- 
tions or  statement  of  the  case  on  motion  for  a  new  trial,  nor  is 
it  a  constituent  part  of  the  judgment  roll  provided  for  and  de- 
fined in  Section  1196  of  the  Code  of  Civil  Procedure;  neither 
is  it,  in  the  absence  of  a  bill  of  exceptions  or  statement  on  mo- 
tion for  a  new  trial  containing  it,  one  of  the  papers  required 
by  Sections  1176  and  1738  of  the  Code  of  Civil  Procedure  to 
be  furnished  by  copy  to  this  court  It  is  therefore  not  a  part  of 
the  transcript  or  record  on  appeal,  and  must  be  stricken  out." 
Counsel  for  the  respondent  say  that  they  "hardly  know  what 
the  court  means  by  the  expression,  'Nor  is  it,  in  the  absence  of 
a  bill  of  exceptions  or  statement  on  motion  for  a  new  trial,  one 
of  the  papers  required  by  Sections  1176  and  1738  of  the  Code 
of  Civil  Procedure  to  be  furnished  by  copy  to  this  court'  " 
They  inquire  whether  the  court  meant  to  hold  that  the  notice  of 
intention  need  not  be  made  part  of  the  record  on  appeal  when 
affidavits  only  are  used,  but  must  be  made  part  of  such  record 
when  a  statement  or  bill  is  used.  Counsel  have  been  misled  by 
reading  the  opinion  as  it  was  before  correction.  Originally  the 
words  "containing  it"  were  inadvertently  omitted,  and  in  that 
form  the  opinion  was  unofficially  reported;  but  shortly  after- 
wards the  omission  was  observed,  and  the  words  quoted  inserted. 
As  corrected  by  the  addition  of  the  two  w*>rds,  we  think  the 
language  may  be  thus  paraphrased:  Sections  1176  and  1738 
of  the  Code  of  Civil  Procedure  designate  the  papers  which  shall 
constitute  the  record  on  appeal  from  orders  granting  or  refusing 
new  trials;  the  notice  of  intention  to  move  for  a  new  trial  is 
not  one  of  the  papers  so  designated,  nor  is  it  part  of  the  judg- 
ment roll;  unless  such  notice  be  included  in  a  statement  on 
motion  for  a  new  trial  or  in  a  bill,  it  is  not  required  to  be  fur- 
nished by  a  copy  to  this  court,  is  not  part  of  the  record,  and,  on 
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motion,  will  be  stridden  out;  when  so  included  such  notice  nec- 
essarily comes  up  with  the  statement  or  bill  of  which  it  is  part, 
and  in  that  sense  only  it  is  then  one  of  the  papers  required  to 
be  furnished  by  Sections  1176  and  1738,  supra.  This  inter- 
pretation of  the  opinion,  if  any  be  needed,  is  confirmed  by  the 
views  expressed  in  Beach  v.  Spokane  Remch  and  Water  Co., 
25  Montana  Reports,  367,  (65  Pac.  106). 

The  motion  for  a  new  trial  was  made  upon  a  statement  of 
the  case  which  does  not  contain  a  copy  of  the  notice  of  intention 
or  any  reference  thereto.  As  was  held  in  Harrigan  v.  Lynch, 
21  Montana  Reports,  36,  (52  Pac  642),  and  in  In  re  ReUly's 
Estate,  26  Montana  Reports,  358,  (67  Pac.  1121),  the  giving  of 
such  notice  may  be  waived,  and  the  omission  from  the  bill  or 
statement  of  such  notice,  when  one  has  been  given,  may  also  be 
waived.  In  the  case  at  bar  the  notice  of  intention  is  not  before 
us,  and  the  record  fails  to  disclose  facts  from  which  an  inference 
of  waiver  may  be  drawn ;  on  the  contrary,  the  appellant  sea- 
sonably objected  to  the  statement  on  the  ground  indicated,  and 
its  counsel  now  advances  the  failure  of  respondents  in  the  nespect 
mentioned  as  one  of  the  reasons  why  the  order  should  be  re- 
versed. If  the  rule  of  Grirmell  v.  Davis,  20  Montana  Reports, 
222  (50  Pac.  556),  Harrigan  v.  Lynch,  supra,  and  In  re  Reilly's 
Estate,  supra,  be  followed,  the  order  granting  a  new  trial  must 
be  reversed.  Counsel  for  the  respondents  insist  that  those  cases 
were  decided  on  the  erroneous  assumption  that  Sections  1176 
and  1738  of  the  Code  of  Civil  Procedure  of  1895  are  substan- 
tially the  same  as  Section  438  of  the  First  Division  of  the  Com- 
piled Statutes  of  1887,  and  that  the  cases  were  wrongly  decided. 
But  counsel  suggest  no  reason  in  support  of  their  contention 
that  was  not  carefully  considered  by  this  court  in  the  two  latter 
cases  cited.  Sections  1176  and  1738,  supra,  were  adopted  from 
the  statutes  of  California  after  the  supreme  court  of  that  state 
had  interpreted  them  in  Pico  v.  Cohn,  78  California  Reports, 
384,  (20  Pac  706).  While  Harrigaai  v.  Lynch  and  In  re 
ReUly's  Estate,,  supra,  were  under  advisement,  the  members  of 
this  court  examined  the  transcript  in  Grunnell  v.  Davis,  supra, 
and  found  that  the  new  trial  proceedings  were  instituted  after 
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these  sections  had  become  law.  It  is  probably  true  that  in 
Grinnell  v.  Davis  this  court  should  have  followed  the  inter- 
pretation which  had  been  placed  upon  similar  sections  by  Pico 
v.  Cohn,  and  that  an  injustice  was  worked  by  not  following  it. 
Doubtless  the  court  would  have  conformed  to  the  practice  estab- 
lished by  Pico  v.  Cohn  had  it  been  advised  of  that  decision. 
But  the  Grinnell  Case,  which  was  decided  in  1897,  has  never 
been  overruled  by  or  doubted  in  any  subsequent  opinion,  but> 
ok  the  contrary,  has  been  reaffirmed,  and  seems  to  be  correct  on 
principle.  That  decisions  upon  mere  matters  of  practice  be  not 
disturbed,  even  if  erroneous,  is  of  prime  importance.  It  is  most 
desirable  that  the  practice  be  settled  and  known.  Unless  it  be 
apparent  that  injustice  will  likely  result  from  adherence  to  such 
decisions  (Ramsey  v.  Burns,  24  Mont.  234,  61  Pac.  129),  or 
that  a  change  will  not  wiork  a  wrong,  they  should  not  be  dis- 
turbed. Only  the  most  cogent  reasons  can  justify  a  court  in 
overturning  them.  Arnold  v.  Sinclair,  12  Montana  Reports, 
248,  (29  Pac.  1124),  Bookwalier  v.  Conrad,  14  Montana  Re- 
ports, 62,  (35  Pac.  226),  and  Rumney  Land  &  Cattle  Co.  v. 
Detroit  &  Montana  Cattle  Co.,  19  Montana  Reports,  557,  (49 
Pac.  395),  when  read  together  and  compared  the  one  with  the 
other,  illustrate  the  effect  of  such  vacillation  and  change.  In 
the  Arnold  and  Boohwalter  Cases  it  was  expressly  held  that 
affidavits  filed  in  support  of  a  motion  for  a  new  trial  or  for  a 
change  of  venue  need  not  be  included  in  a  bill,  but  became 
proper  parts  of  the  record  on  appeal  when  copies  of  them  were 
certified  by  the  clerk;  the  rule  so  declared  was  applicable  un- 
der the  court's  interpretation  of  Section  438,  supra,  to  appeals 
from  all  orders  granting  or  denying  motions  based  on  affidavits. 
In  the  Rumney  Case  the  defendant  appealed  from  an  order 
refusing  to  vacate  a  judgment  by  default;  relying  upon  and 
conforming  to  the  practice  approved  in  the  two  former  cases, 
the  defendant  brought  up  the  affidavits  in  support  of  the  motion 
to  vacate  by  copies  certified  by  the  clerk,  and  the  court,  after 
stating  that  the  governing  statutes  were  substantially  the  same 
as  the  provisions  of  Section  438,  supra,  overruled  the  former 
cases  on  this  question,  declaring  that  the  affidavits  must  be 
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stricken  out  because  not  included  in  a  bill.  We  may  remark, 
in  passing,  that  in  Harrigcm  v.  Lynch,  dupra,  the  question 
whether  a  notice  of  intention  must  be  in  a  bill  or  statement  was 
reserved,  and  that  this  court  did  not  in  Carr,  Ryder  &  Adams 
Co.  v.  Closser  change  the  practice  approved  in  Arnold  v.  Sin- 
clair, supra,  allowing  the  notice  of  intention  to  become  part  of 
the  record  by  the  clerk's  certificate  without  other  authentica- 
tion,— the  change  resulted  from  the  enactment  of  Section  1176, 
supra,  wihich  differs  materially  from  Section  438,  supra. 

To  illustrate  the  supposed  impossibility  of  complying  with 
the  rule  laid  down  in  Crinnell  v.  Davis,  it  is  argued  that,  if  the 
notice  of  intention  must  be  included  in  a  statement  on  motion 
for  a  new  trial  or  in  a  bill,  it  cannot  be  so  included,  and  there- 
fore cannot  come  before  this  court,  where  the  motion  is  made 
upon  affidavits  only.  To  this  a  sufficient  answer  is  that  under 
the  rule  in  Rumney  Land  &  Cattle  Co.  v.  Detroit  &  Montana 
Cattle  Co.,  supra.  Beach  v.  Water  Co.,  supra;  and  Cornish  v. 
Floyd-Jones,  26  Montana  Reports,  153  (66  Pac  838),  the  mode 
of  presenting,  on  appeal  to  this  court,  affidavits  used  on  t^e 
hearing  in  the  district  court,  is  by  formal  bill  of  exceptions; 
and  that  in  this  bill  should  be  embraced  (unless  there  is  a 
waiver  or  an  estoppel)  the  notice  of  intention,  to  the  end  that 
the  court  may  be  informed  whether  such  notice  states  a  ground 
to  wjhich  the  affidavits  are  responsive.  If  a  new  trial  is  refused, 
the  party  intending  to  appeal  should  cause  its  insertion;  if  a 
new  trial  be  granted,  the  moving  party  should  see  that  it  is  in- 
serted in  the  bill  proposed  by  his  adversary.  When  the  motion 
is  made  upon  a  bill  or  statement  only,  the  bill  or  statement  must 
be  settled,  certified  and  filed  before  the  hearing  and  decision ; 
when  made  upon  affidavits  only,  the  bill  is  necessarily  taken  at 
the  time  of  the  decision  of  the  motion,  or  within  such  time 
thereafter  as  the  law  allows.  True,  a  new  trial  order  is  deemed 
excepted  to,  and  no  bill  of  exceptions  is  required  (Section  1151, 
Code  of  Civil  Procedure)  ;  but  the  law  as  declared  by  the  cases 
to  wihich  we  have  referred  requires  the  affidavits  to  be  set  out  in 
a  bill  in  order  to  be  part  of  the  record,  and  Qrmnell  v.  Davis 
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and  the  other  cases  cited  require  the  notice  of  intention  to  move 
for  a  new  trial  to  be  made  part  of  the  record  on  appeal. 

We  are  not  persuaded  that  there  are  sufficient  reasons  for  this 
court  to  change  the  practice.    Let  it  remain  as  it  is. 

The  order  granting  a  new  trial  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

Me.  Justice  Milburn  :    I  concur. 

The  Chief  Justice  having,  when  a  district  judge,  tried  the 
action,  does  not  take  any  part  in  this  decision. 


BOUCHER,  Respondent,  v.  BARSALOIT  et  al., 
Appellants. 

(No.  1,411.) 
(Submitted  May  5,  1902.    Decided  July  14,  1902.) 

Appeal  —  Presumptions  —  Evidence — Judgment  Roll — Res 
Judicata. 

1.  Where  the  record  on  appeal  showed  that  on  the  overruling  of  objections  to 
the  admission  In  evidence  of  the  judgment  roll  in  a  former  action  the 
judge,  without  objection,  directed  the  stenographer  to  enter  a  statement 
that  it  had  been  admitted  that  an  appeal  from  the  judgment  was  pending, 
it  will  be  presumed,  on  appeal  in  the  action  In  which  the  judgment  roll  was 
Introduced,  that  the  fact  of  the  pending  appeal  sufficiently  appeared  to  the 
court. 

2.  Where  a  Judgment  for  the  ownership  of  the  property  was  rendered  for 
plaintiff  in  an  action  of  forcible  entry  and  detainer,  and  an  appeal  taken, 
that  judgment  was  not  admissible  to  show  plaintiff's  ownership  in  a  sub- 
sequent action  in  ejectment  by  the  plaintiff  in  the  forcible  entry  and  de- 
tainer action  against  the  defendant  therein  pending  the  appeal  in  the  for- 
mer action. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 
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Action  by  Frank  Boucher  against  Joseph  Barsalou  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed. 

Mr.  W.  J.  Naughten,  and  Mr.  Robt.  McBride,  for  Appel- 
lants. 

Messrs.  McHattoii  &  Cotter,  for  Respondent 

ME.  JUSTICE  MILBURJST  delivered  the  opinion  of  the 
court. 

In  April,  1898,  there  was  tried  in  the  district  court  of  Silver 
Bow  county  an  action  wherein  Frank  Boucher,  respondent  here- 
in, was  plaintiff,  and  Joseph  Barsalou,  appellant  herein,  was 
defendant.  The  action  was  under  the  forcible  entry  and  de- 
tainer act  to  recover  possession  of  the  same  property  in  question 
in  the  suit  now  before  us  on  appeal.  It  resulted  in  a  judgment 
in  favor  of  the  plaintiff,  Boucher,  and  against  the  defendant, 
Barsalou,  for  the  oivnership  of  the  property.  From  this  judg- 
ment Barsalou  appealed,  and  the  appeal  was  pending  undeter- 
mined in  this  court  at  the  time  of  the  trial  and  determination 
in  the  district  court  of  the  suit  now  before  us.  The  present  ac- 
tion is  one  in  ejectment  It  is  not  necessary  to  make  a  full 
statement  of  the  case  as  tried  and  heard  in  the  court  below. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  judgment 
roll  in  the  first  mentioned  case,  to  the  introduction  of  which  the 
defendants  objected,  giving  as  their  reason  that  the  court  would 
take  judicial  notice  of  the  fact  that  an  appeal  had  been  taken 
to  the  supreme  court,  and  that  the  said  case"  was  then  pending 
in  that  court  wholly  undetermined,  and  that  that  appeal  an- 
nulled or  superseded  the  effect  of  the  said  judgment  roll  for  any 
purpose  whatever,  either  as  an  estoppel  or  otherwise,  and  that, 
therefore,  it  was  incompetent,  irrelevant  and  immaterial  for 
any  purpose.  The  court  overruled  the  objection,  and  admitted 
the  judgment  roll  in  evidence.  The  appellants  complain  of  this 
admission  as  error.  Judgment  was  rendered  and  entered  for 
plaintiff.    Respondent  contends  that,  inasmuch  as  the  trial  court 
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could  not  take  judicial  notice  of  the  contents  of  its  records  in 
former  actions  and  proceedings,  and  the  judgment  being  final 
as  to  that  court,  if  appellants  were  desirous  of  relying  upon  an 
appeal  and  supersedeas  it  was  incumbent  upon  them  to  prove 
the  appeal  by  the  records  in  the  cause. 

Examining  the  duly  certified  record  on  appeal  we  find  that 
it  i9  unnecessary  for  us  to  consider  this  last  point  for  the  reason 
that  we  discover  that  the  court  at  the  time  of  the  ruling  upon 
the  objection  which  was  made  to  the  admission  of  the  judgment 
roll,  directed  the  court  stenographer  to  enter  in  the  record  a 
statement  that  it  had  been  admitted,  in  connection  with  the  said 
judgment  roll,  that  the  action  had  been  appealed  to  the  supreme 
court,  and  that  it  had  not  yet  been  decided  by  that  court.  Such 
appeal  was  taken  in  time.  There  is  not  anything  in  the  record 
contradicting,  or  showing  that  counsel  for  plaintiff  and  respond- 
ent in  anywise  disavowed  or  attempted  to  disavow  this  state- 
ment of  fact  thus  put  in  the  record.  The  record  must  therefore 
be  taken  as  true.  It  is  not  unusual  for  the  court,  in  presence  of 
counsel  for  all  parties,  in  order  to  expedite  the  trial,  to  direct 
the  reporter  to  make  a  note,  in  the  presence  of  the  court  during 
the  trial,  to  the  effect  that  such  and  such  a  material  matter  is 
admitted  as  proven.  The  presumption  is  that  the  statement 
of  the  court  thus  made  is  true.  Hence  we  must  assume  that  it 
sufficiently  appeared  to  the  court  at  the  time  that  the  said  cause 
first  referred  to  was  at  that  particular  time  pending  on  appeal 
and  undetermined  in  the  supreme  court.  It  is  apparent  also 
that  the  only  purpose  for  which  this  judgment  roll  was  offered 
in  evidence  by  the  plaintiff  was  to  show  that  all  questions  re- 
specting the  ownership  of  the  said  property  had  been  tried  and 
determined  in  favor  of  the  plaintiff,  Boucher,  in  the  first  suit, 
and. were  no  longer  open  to  contention.  In  other  words,  the  sole 
purpose  was  for  estoppel,  and  to  enforce  the  judgment,  and  for 
this  purpose  it  is  clear  that  it  was  not  admissible.  While  it 
cannot  be  successfully  maintained,  considering  Section  1895  of 
the  Code  of  Civil  Procedure,  that  the  judgment  roll  in  a  cer- 
tain cause  cannot  be  introduced  in  evidence  in  another  cause 
for  some  purposes  {Boston  &  M.  Consol.  Copper  &  Silver  Min. 
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those  who  inclose  their  property  with  a  legal  fence,  and  while 
the  cattle  owner  is  thereby  relieved  from  liability  for  casual 
trespasses,  it  is  nevertheless  true  that  the  cattle  owner  has  no 
right  to  pasture  his  cattle  on  the  land  of  another,  and  that 
cattle  thus  wandering  over  such  lands  are  not  rightfully  there. 
They  are  there  merely  by  the  forbearance,  sufferance,  or  toler- 
ance of  the  nonfcncinff  landowner;  there  they  may  remain  only 
by  his  tolerance. 

The  cattle-owning  plaintiff  did  not  owe  to  the  land-owning 
defendant  the  duty  to  fence  his  cattle  in ;  the  latter  did  not 
owe  to  the  former  the  duty  to  fence  them  out ;  neither  of  them 
was  under  obligation  to  the  other  in  that  regard.  The  defend- 
ant is  not  liable  in  tliis  action  unless  he  was  negligent.  There 
cannot  be  negligence  without  breach  of  duty.  Hence,  mani- 
festly, the  defendant  was  not  guilty  of  negligence  in  omitting 
to  prevent  the  plaintiff's  cattle  from  going  upon  his  unfenced 
land. 

As  has  just  been  said,  the  straying  of  the  plaintiff's  cattle 
upon  the  defendant's  land  did  not  involve  the  violation  of  any 
legal  duty  upon  the  part  of  the  defendant.  There  would  there- 
fore seem  to  be  no  basis  for  the  plaintiff's  charge  of  negligence 
on  the  part  of  the  defendant,  unless  it  consists  in  the  defend- 
ant's alleged  failure  to  protect  the  cattle  from  injury  while  on 
his  land.  The  damage  resulted  from  a  permissive,  not  an 
active,  cause  of  injury.  We  are  asked  to:  hold  that  the  law  im- 
posed upon  the  defendant,  in  addition  to  the  duty  of  refrain- 
ing from  intentional  or  wanton  injury  to  the  cattle,  the  duty 
so  to  use  his  property  and  so  to  conduct  his  mining  operations 
thereon  as  to  avoid  all  dangers  to  which  these  trespassing  beasts 
might  expose  themselves.  Counsel  invoke  the  provisions  of 
Section  2296  of  the  Civil  Code,  which  is  declaratory  of  the 
common  law:  "Every  one  is  responsible  *  *  *  for  an 
injury  occasioned  to  another  by  his  want  of  ordinary  care  or 
skill  in  the  management  of  his  property.  *  *  *"  Giving 
to  the  principle  thus  expressed  full  recognition,  and  measuring 
the  rights  of  the  parties  by  the  test  of  negligence  thus  furnished, 
we  are  unable  to  find  in  the  record  evidence  of  acts  or  omissions 
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by  the  defendant  constituting  negligence  in  the  management  of 
his  property.  But  the  plaintiff  contends  that,  irrespective  of 
Section  2296,  the  defendant  has  been  guilty  of  negligence  in 
so  using  his  property  as  to  imperil,  and  in  this  case  actually 
injure,  the  property  of  another.  We  think  the  principles  which 
he  invokes  have  no  application  to  the  facts  disclosed  by  the 
record.  To  a  naked  trespasser  or  mere  licensee  by  sufferance 
(if  the  expression  may  correctly  be  used)  the  landowner  owes 
the  duty  to  refrain  from  any  wilful  or  wanton  act  causing  in- 
jury to  his  person  or  chattels,  and,  after  discovering  that  the 
trespasser  is  in  imjminent  danger  or  immediate  peril,  to  use 
reasonable  care  to  avoid  an  active  cause  of  injury.  (Egan  v. 
Montana  Centred  Railway  Co.,  24  Montana  Reports,  569,  63 
Pac  831.)  The  rule  is  different  in  respect  of  those  who  go 
upon  property  because  of  the  owner's  invitation,  either  express 
or  implied.  As  to  such  persons  he  is  bound,  at  his  peril,  to  use 
reasonable  care  and  diligence  in  keeping  hi9  property  in  safe 
condition.  To  a  mere  licensee  or  naked  trespasser  the  land- 
owner does  not  owe  the  active  duty  of  being  diligent  or  using 
care  in  providing  against  the  danger  of  accident  The  distinc- 
tion is  well  expressed  in  Sweeny  v.  Old  Colony  &  Newport, 
Railroad  Co.,  10  Allen,  368,  (87  Am.  Dec.  644)  :  "All  the 
cases  in  the  books  in  which  a  party  is  sought  to  be  charged  on 
the  ground  that  he  has  caused  a  way  or  other  place  to  be  in- 
cumbered, or  suffered  it  to  be  in  a  dangerous  condition,  where- 
by accident  and  injury  have  been  occasioned  to  another,  turn 
on  the  principle  that  negligence  consists  in. doing  or  omitting 
to  do  an  act  by  which  a  legal  duty  or  obligation  has  been  vio- 
lated. Thus  a  trespasser  who  comes  on  the  land  of  another 
without  right  cannot  maintain  an  action  if  he  runs  against  a 
barrier  or  falls  into  an  excavation  there  situated.  The  owner 
of  the  land  is  not  bound  to  protect  or  provide  safeguards  for 
wrongdoers.  So  a  licensee  who  enters  on  premises  by  permis- 
sion only,  without  any  enticement,  allurement  or  inducement 
being  held  out  to  him  by  the  owner  or  occupant,  cannot  recover 
damages  for  injuries  caused  by  obstructions  or  pitfalls.  He 
goes  there  at  his  own  risk,  and  enjoys  the  license  subject  to  its 
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Montana,  against  the  district  court  of  the  First  judicial  district 
department  No.  2,  in  and  for  Lewis  and  Clarke  county.  Writ 
denied. 

Mr.  James  Donovan,  Attorney  General,  for  Relators. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Application  for  writ  of  certiorari.  The  relators*  constitute 
the  hoard  of  medical  examiners  of  the  state  of  Montana,  and 
make  the  application  in  their  official  capacity.  The  affidavit 
sets  forth,  in  substance,  the  following  matters,  upon  which  they 
predicate  their  demand  for  relief :  At  a  regular  meeting  of  the 
hoard  held  at  the  city  of  Helena  on  October  2,  3  and  4,  1900, 
one  Arthur  G.  Allan,  having  previously  applied  therefor,  and 
having  produced  a  diploma  from  a  school  of  medicine  legally 
organized  and  in  good  standing,  whose  teachers  were  graduates 
of  such  a  school,  was  granted  an  examination  by  the  said  board 
to  test  his  fitness  to  practice  medicine  and  surgery  in  the  state 
of  Montana.  lie  was  unable  to  attain  the  grade  required  to 
entitle  him  to  such  certificate,  and  was  so  notified  by  the  secre- 
tary of  the  board.  Thereupon,  and  within  thirty  days  from  the 
receipt  of  notice  of  the  action  of  the  board,  he  served  upon  the 
secretary  his  notice  of  appeal  to  the  district  court  of  Lewis  and 
Clarke  county,  as  follows: 

"In  the  matter  of  the  Application  of  Arthur  G.  Allan  for  a 
certificate  from  the  Board  of  Medical  Examiners  of  Montana  to 
Practice  Medicine  and  Surgery  in  the  State  of  Montana. 

"To  the  Board  of  Medical  Examiners  cf  the  State  of  Mon- 
tana, and  to  the  Secretary  thereof:  You  will  please  take  notice 
that  Arthur  G.  Allan  hereby  appeals  to  the  district  court  of  the 
First  judicial  district  of  the  state  of  Montana,  in  and  for  the 
county  of  Lewis  and  Clarke,  from  the  decision  of  said  board  in 
refusing  to  issue  to  him  a  certificate  to  practice  medicine  and 
surgery  in  the  state  of  Montana,  notice  of  which  decision  was 
received  by  him  on  the  —  day  of  October,  1900,  and  which 
notice  is  in  words  and  figures  following,  to-wit: 
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"  'Helena,  Montana,  Oct  15th,  1900.  Dear  Doctor:  I  am 
instructed  by  the  board  of  medical  examiners  of  Montana  to 
inform  you  that  at  the  examination  held  on  the  2d,  3rd, 
and  4th  inst.  you  did  not  reach  the  general  average  required  to 
entitle  you  to  a  permanent  license  to  practice.  Very  truly,  Win. 
C.  Riddel],  Sec'y  Bd.  of  Med.  Ex. 

"  'Arthur  G.  Allan,  Butte,  Montana.'     ' 
"Sanders  &  Sanders, 

'"Attorneys  for  Appellant. 

"State  of  Montana,  County  of  Silver  Bnwi — ss. : 

"Arthur  G.  Allan,  being  first  duly  sworn,  says  that  the  fore- 
going contains  a  true  copy  of  the  notice  of  the  decision  of  the 
board  of  medical  examiners  of  Montana  in  his  case,  from  which 
he  appeals,  and  further  says  not.     Arthur  G.  Allan. 

"Subscribed  and  sworn  to  before  me  this  12th  day  of  No- 
vember, A.  D.  1900.  W.  M.  ITardcastle,  Notary  Public  in  and 
for  the  County  of  Silver  Bow,  Montana." 

After  service  this  notice  was  filed  with  the  clerk  of  the  dis- 
trict ccairt  of  Lewis  and  Clarke  county.  Thereafter,  and  on 
April  30,  1001,  the  matter  was  brought  on  for  trial  before  Hon- 
orable J.  M.  Clements,  judge  of  department  2  of  said  court, 
sitting  with  a  jury.  On  the  following  day  the  jury  found  a 
verdict  in  favor  of  the  appellant, — that  he  was  qualified  to  prac- 
tice medicine  and  surgery  in  the  state  of  Montana.  Up*  n  this 
verdict,  judgment  was  entered  reversing  the  action  of  the 
board,  and  declaring  the  appellant  entitled  to  a  certificate. 

It  is  charged,  by  relators  that  the  judgment  of  the  district 
court  is  void,  and  was  rendered  and  entered  without  jurisdiction, 
in  that  the  board  was  not  properly  made  a  party  to  the  appeal ; 
that  the  said  Allan  is  engaged  in  the  practice  of  medicine  in  the 
state  of  Montana  without  other  authority  than  the  said  judg- 
ment, no  certificate  having  been  issued  to  him  by  the  board ;  that 
the  beard  has  certain  duties  in  connection  with  enforcing  the 
law  against  those  who  engage  in  the  practice  of  medicine  and 
surgery  without  certificates  of  fitness ;  that  though  the  said  Al- 
lan assumes  to  engage  in  the  practice  under  the  authority  of 
said  judgment,  but  in  violation  of  the  law,  the  relators  cannot, 
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by  reason  of  its  existence,  successfully  maintain  a  prosecution 
against  him;  that  there  was  and  is  no  right  of  appeal  by  the 
board  or  the  relators  from  the  judgment,  because  neither  the 
board  nor  they  were  made  parties  to  the  appeal ;  and  that  there 
i9  no  plain,  speedy,  and  adequate  remedy,  other  than  by  this 
proceeding. 

The  statute  (Political  Code,  Sec.  603)  authorizes  an  appli- 
cant to  the  board  for  a  certificate  of  fitness,  when  aggrieved  by 
a  refusal  thereof,  to  appeal  to  the  district  court  of  the  county  in 
which  the  meeting  of  the  said  board  was  held.  The  appeal  must 
be  taken  within  thirty  days  from  the  date  of  receipt  by  the  ap- 
plicant of  the  board's  action.  It  is  perfected  by  serving  notice 
upon  any  officer  of  the  board,  and  filing  within  the  thirty  days 
with  the  clerk  of  the  proper  court  a  verified  copy  of  the  board's 
decision.  "The  appeal  is  conducted  to  a  determination  in  all 
respects  as  an  appeal  from  a  decision  of  a  board  of  county  com- 
missioners disallowing  a  claim."  The  particular  matter  in  the 
(  proceedings  upon  which  the  relators  predicate  their  claim  that 
the  judgment  is  void  is  that  the  notice  should  have  been  entitled, 
"Arthur  G.  Allan  vs.  The  Board  of  Medical  Examiners  of  the 
State  of  Montana,"  and  that,  not  being  so  entitled,  it  was  not 
sufficient  to  give  the  district  court  jurisdiction  of  the  appeal. 
There  is  no  merit  in  the  contention.  Section  1892  of  the  Code 
of  Civil  Procedure  provides :  "An  affidavit,  notice  or  other  pa- 
pfer,  without  the  title  of  the  action  or  proceeding  in  which  it  is 
made  or  with  a  defective  title,  is  as  valid  and  effectual  for  any 
purpose  as  if  duly  entitled,  if  it  intelligibly  refer  to  such  action 
or  proceeding."  Though  the  proceeding  upon  the  appeal  in  such 
cases  is  not  properly  an  action,  in  the  strict  sense  of  that  term, 
but  a  special  proceeding,  it  should,  perhaps,  have  been  entitled 
as  the  relators  insist ;  yet  the  failure  of  the  clerk  to  so  entitle  it 
did  not  affect  the  merits  of  the  controversy.  It  does  not  appear 
from  the  affidavit  whether  the  board  was  represented  at  the  trial. 
This  is  of  no  moment,  however,  since  the  notice  was  sufficient  to 
meet  the  requirements  of  the  statute.  It  contained  intelligible 
reference  to  the  decision  of  the  board,  by  which  the  appellant 
felt  aggrieved,  and  his  purpose  to  appeal  therefrom.     That  the 
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board  allowed  the  appeal  to  go  by  default,  if  such  be  the  fact, 
does  not  affect  the  case. 

Upon  the  theory  that  the  board  is  the  person  aggrieved  by  the 
action  of  the  district  court,  the  proper  course  to  be  pursued  by 
it  was  to  appeal  to  this  court  from  the  judgment,  as  provided  in 
the  statute  (Political  Code,  Sec.  603),  or  to  move  for  a  new 
trial.  Under  the  statute  no  formal  pleadings  are  required.  The 
district  court  therefore  had  jurisdiction  of  the  appeal,  and  to 
render  the  particular  judgment.  Hence  the  writ  "must  be  de- 
nied. 

Denied. 


FINLEN",  Appellant,  v.  HEINZE  et  al.,  Respondents. 

(No.  1,824.) 
(Submitted  May  20,  1902.     Decided  July  21,  1902.) 

Supreme  Court — Appellate  Jurisdiction — Scope  —  Legislative 
Limitation — Final  Judgments — Procedure  —  Interlocutory 
Judgments— Constitutional  Law — Failure  of  Legislature' to 
Prescribe  Procedure — Preservation  of  Subject  of  Appeal — 
Injunction — Jurisdiction  of  Trial  Court — Evidence — Void 
Orders — Estoppel. 

1.  Under  Constitution,  Art.  VIII,  Bees.  2,  3,  conferring  appellate  jurisdiction 
upon  the  supreme  court  in  all  cases  at  law  and  in  equity,  under  such  limita- 
tions and  regulations  as  may  be  prescribed  by  law,  and  giving  such  court 
power  to  issue  original  writs  in  aid  of  such  jurisdiction,  the  power  of 
limitation  given  the  legislature  does  not  extend  to  the  right  of  appeal  from 
final  judgments,  or  to  the  power  of  the  court  on  such  appeals,  but  merely 
to  the  time  when  and  within  which  appeals  may  be  taken,  to  matters  of 
procedure,  and  to  the  extent  of  relief  to  be  granted  on  appeals  from  Inter- 
locutory orders. 

2.  Under  Constitution,  Art.  VIII,  Sees.  2,  3,  conferring  appellate  jurisdiction 
on  the  supreme  court  "under  such  regulations  as  may  be  prescribed  by  law," 
if  the  legislature  fails  to  provide  the  necessary  .appellate  procedure,  the 
court  may  adopt  rules  for  itself  In  the  place  thereof. 

3.  Constitution,  Art.  VIII,  Sees.  2,  3,  confer  appellate  jurisdiction  on  the 
supreme  court  under  such  limitations  as  may  be  prescribed  by  law,   with 
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authority  to  issue  original  writs  in  aid  of  such  jurisdiction.  Code  of  Civil 
Procedure,  Sec.  21,  authorizes  such  court  to  affirm,  reverse,  or  modify  any 
judgment  or  order  appealed  from.  Section  23  authorizes  such  court  to 
continue  in  force  an  injunction  or  grant  an  injunction  pending  an  appeal 
from  an  order  refusing  or  dissolving  an  Injunction.  Sections  1722,  1723, 
as  amended  by  Acts  of  1890,  p.  146,  enumerate  appealable  orders,  and 
authorize  the  supreme  court  to  stay  any  of  the  orders  so  enumerated ;  and 
Section  1742  authorizes  such  court  to  review  on  appeal  any  intermediate 
order  not  itself  appealable.  7/c/cf,  that  the  statutes  do  not  limit  the  right 
of  appeal  from  final  judgment,  or  the  power  of  the  supreme  court  on  such 
appeals,  but  merely  provide  for  Independent  appeals  from  Interlocutory 
judgments  and  the  extent  of  relief  to  be  granted  thereon. 

4.  An  appellate  court  has  inherent  power  to  preserve  the  subject  of  litigation 
and  the  status  of  the  parties  pending  an  appeal. 

5.  Under  Constitution,  Art.  VIII,  Sec.  3,  the  writ  of  injunction  expressly 
mentioned  is  a  jurisdictional,  prerogative  writ,  correlative  with  the  writ  of 
mandamus;  the  writ  of  Injunction,  used 'as  it  ordinarily  is  as  a  judicial 
writ  in  aid  of  jurisdiction,  and  not  as  a  prerogative  writ,  is  one  of  the 
writs  classed  with  "other  original  and  remedial  writs." 

6.  Under  Constitution,  Art.  VIII,  Sec.  3,  authorizing  the  supreme  court  to 
issue  such  original  and  remedial  writs  as  may  be  necessary  to  the  complete 
exercise  of  its  appellate  jurisdiction,  the  supreme  court  may  enjoin  the 
operation  of  a  mine,  and  require  it  to  be  preserved  in  statu  quo  pending 
an  appeal  in  a  case  involving  the  title  thereto, 

7.  Where,  on  an  appeal  to  th>  sjpreme  court  involving  the  title  to  a  mine, 
it  appeared  that  appellant  had  no  means  of  ascertaining  with  certainty 
from  day  to  day  the  value  of  the  ores  taken  out  by  appellee,  who  was  in 
exclusive  possession ;  that  whatever  redress  he  might  obtain  would  depend 
upon  the  testimony  of  witnesses  and  the  Integrity  of  accounts  kept  exclu- 
sively by  appellee ;  and  that  the  appeal  could  not  be  heard  in  its  proper 
order  for  at  least  two  years, — an  injunction  would  be  granted  in  aid  of 
the  appeal  restraining  the  operation  of  the  mine,  and  requiring  it  to  be 
preserved  In  statu  quo  pending  the  appeal. 

8.  Under  Constitution.  Art.  VI 11,  Sec.  3,  authorizing  the  supreme  court  to 
issue  such  writs  as  are  necessary  In  aid  of  its  appellate  jurisdiction,  the 
authority  to  preserve  the  subject  of  litigation  pending  an  appeal  to  such 
court  is  exclusively  vested  in  such  court  from  the  moment  the  trial  court 
has  entered  its  final  judgmeit  therein,  and  the  trial  court  has  no  power 
whatever  to  issue  an  injunction  in  aid  of  the  appeal.* 

9.  A  decree  of  a  trial  court,  designed  to  protect  the  rights  of  the  parties 
pending  an  appeal  iO  the  supreme  court  from  a  final  judgment,  being  void, 
does  not  estop  the  rarty  at  whose  instance  It  Is  entered  from  applying  to 
the  supreme  court  i.or  an  injunction  to  preserve  such  subject  pending  the 
appeal. 


On  Motion  for  Rehearing. 


Constitution,  Art.  VIII,  Sec.  3,  provides  that  "the  appellate  jurisdiction  of  tne 
supreme  court  shall  extend  to  all  cases  at  law  and  in  equity,  subject,  how- 
ever, to  such  limitations  and  regulations  as  may  be  prescribed  by  law." 
Section  15  declares  that  writs  of  error  and  appeals  shall  be  allowed  from 
the  decisions  of  the  said  district  courts  to  the  supreme  court  under  such 
regulations  as  may  be  prescribed  by  law."  Held,  that  the  power  of  limita- 
tion given  to  the  legislature  by  Section  3  does  not  authorize  it  to  limit 
absolutely  the  appellate  jurisdiction  of  the  supreme  court,  to  the  extent  of 
cutting  off  all  right  of  appeal,  but  merely  enables  the  legislature  to  enact 
reasonable  regulations  as  to  the  time  in  which  and  the  mode  by  which  an 
appeal  is  to  be  taken. 
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Appeal  from  District  Court,  Silver  Bow  County;  E.  W.  Har- 
ney, Judge. 

■  Action  by  Miles  Finlen  against  F.  Augustus  Heinze  and 
others.  From  a  judgment  in  favor  of  defendants,  plaintiff  ap- 
peals>  and  asks  for  an  injunction  to  preserve  the  subject  to 
litigation  pending  appeal.    Injunction  granted. 

Statement  of  the  Case. 

This  is  an  action  in  the  nature  of  ejectment,  in  which  the 
plaintiff  seeks  to  recover  possession  of  the  Minnie  Healy  lode 
mining  claim,  situate  in  the  Summit  Valley  mining  district, 
Silver  Bow  county,  together  with  damages  for  ores  removed 
therefrom  by  the  defendants.  Pursuant  to  an  application  made 
at  the  time  the  action  was  brought,  and  after  a  hearing  thereon, 
the  district  court  issued  an  injunction  to  prevent  the  removal  of 
ore  from  the  property  pendente  lite.  The  defendants,  in  their 
answer,  denied  that  Finlen  had  any  title  to  or  interest  in  the 
property,  or  any  right  to  the  possession  of  it;  asserted  title  in 
themselves  as  against  him ;  and  demanded  a  decree  against  him 
requiring  and  directing  him  to  assign  to  the  defendant  F.  Au- 
gustus Heinze  certain  bonds  and  leases  held  by  Finlen  from  the 
original  owners  of  the  claim,  the  said  Heinze  claiming  to  be 
entitled  to  such  assignment  by  virtue  of  an  agreement  entered 
into  between  himself  and  Finlen,  the  conditions  of  which  had 
been  fully  kept  and  fulfilled  by  Heinze.  Upon  the  trial  of  the 
cause  the  district  court  found  upon  all  the  issues  in  favor  of  the 
defendant,  and  entered  a  decree  accordingly.  The  decree  en- 
joins the  plaintiff  from  asserting  any  right  to  the  claim1  by  suit 
or  otherwise,  and* from  interfering  in  any  way  with  the  pos^ 
session  of  the  defendants.  It  also  contains  the  following  pro- 
visions: "It  is  furthu"  ordered,  adjudged  and  decreed  that  if 
the  plaintiff  file  herein  within  five  days  hereafter  an  additional 
undertaking  on  injunction  in  favor  of  the  defendants  F.  Augus- 
tus Heinze  and  the  Johnstown  Mining  Company  in  the  sum 
of  fifteen  thousand  dollars,  which  -amount  may  be  increased  in 
the  discretion  of  the  court,  the  court  retaining  jurisdiction 


110  v  Finlen  v.  Heinze.  [June  TV02 

therefor  (jurisdiction  with  reference  to  the  injunction  and  all 
matters  pertaining  thereto  being  retained  by  the  court  on  the 
motion  and  application  of  the  plaintiff  herein),  conditioned  as 
required  by  law,  and  to  pay  the  said  defendants  any  damages 
which  they  may  have  sustained  by  reason  of  the  issuance  of  the 
restraining  order  or  injunction  herein  or  the  continuance  there- 
of, that  the  temporary  injunction  herein  be  continued  restrain- 
ing and  enjoining  all  of  the  defendants  from  mining,  carrying 
away  or  converting  to  their  own  use  any  ores  or  minerals  from 
said  Minnie  Healy  lode  claim  until  the  determination  of  any 
appeal  which  may  be  taken  by  the  plaintiff  to  the  supreme  court 
from  this  judgment  and  decree,  or  until  the  further  order  of  this 
court  herein ;  provided,  that  said  injunction  shall  not  restrain  or 
1  enjoin  said  defendants  from  doing  any  work  or  timbering  in 
said  claim,  or  in  the  openings  therein,  or  the  veins  belonging 
thereto,  which  may  be  necessary  to  the  proper  care  and  preser- 
vation thereof ;  all  ores  taken  out  in  doing  same  to  be  stored  in 
or  on  said  claim.  If  said  plaintiff  shall  not  give  said  additional 
undertaking  as  herein  required,  then  the  said  restraining  order 
and  injunction  shall  thereupon  be  and  become  vacated  and  disr 
solved.  It  is  further  ordered,  adjudged  and  decreed  that>  if 
the  defendants  F.  Augustus  Heinze  and  the  Johnstowtn  Mining 
Company  shall  hereafter  file  herein  an  undertaking  to  the  plain- 
tiff in  the  sum  of  seventy-five  thousand  dollars^  subject  to  be 
increased  in  the  disbretion  of  the  oourt^  with  two  or  more  per- 
sonal  sureties,  or  with  one  surety  company  authorized  to  do 
business  in  the  state  of  Montana,  such  undertaking  to  be  ap- 
proved by  the  judge  of  this  oourt^  and  conditioned  that  said 
defendants  will  pay  to  the  plaintiff  the  net  value  of  all  ores 
which  may  thereafter  and  during  the  pendency  of  such  appeal 
or  until  the  further  order  of  this  court  herein  be  mined,  carried 
away  or  converted  by  them  from  said  Minnie  Healy  lode  claim, 
and  also  all  damages  and  loss  sustained  by  him  by  reason  of  the 
stay  of  the  restraining  order  and  injunction  herein  and  herein 
ordered,  if  it  shall  be  finally  adjudged  or  determined  in  this 
action  that  the  plaintiff  is  entitled  to  prevail  or 
recover  a  judgment  herein,  then  said  restrainng  order  and  in- 
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junction  shall  be,  and  the  same  is  hereby,  stayed-  as  against  the 
said  defendants  until  the  determination  of  such  appeal  by  the 
supreme  court,  or  until  the  further  order  of  this  court  herein ; 
and  said  restraining  order  and  injunction  shall  not,  in  that 
event,  operate  or  be  effective,  after  the  giving  or  approval  of  the 
said  undertaking,  to  restrain  or  enjoin  said  defendants  F.  Au- 
gustus Heinze  or  the  Johnstown  Mining  Company*  from  mining, 
extracting,  carrying  awjay,  or  converting  to  their  own*  use  the 
ores  and  minerals  from  said  Minnie  Healy  lode  claim  and  the 
veins  belonging  thereto  during  the  pendency  of  such  appeal,  or 
until  the  further  order  of  this  court  made  herein  with  reference 
to  said  restraining  order  and  injunction.*"  The  plaintiff  there- 
upon appealed  from  the  judgment  and  decree  and  from  an  order 
denying  him  a  new  trial.  Upon  filing  the  transcript  in  this 
court  the  plaintiff  presented  his  petition,  supported  by  affidavits, 
setting  forth  that  the  defendants  had  given  the  undertaking  pro- 
vided for  in  the  decree ;  were  engaged  in  mining  the  property  in 
controversy  andi  removing  therefrom  and  converting  to  their 
own  use  valuable  ores  to  the  amount  of  not  less  than  400  tons 
per  day ;  and  that,  as  their  mining  operations  progressed,  and  as 
all  the  valuable  ore  was  removed  from  the  various  workings  in 
the  property  from  time  to  time,  the  defendants  were  destroying 
the  said  workings  in  order  to  prevent  the  plaintiff  from  ascer- 
taining the  amount  and  value  of  the  ores  removed  therefrom  in 
case  he  should  finally  obtain  a  judgment  against  the  defendants 
in  this  action.  Upon  the  showing  thus  made  relief  is  demanded 
from  this  court  by  way  of  injunction  to  preserve  the  property 
pending  a  determination  of  the  appeal. 

At  a  hearing  had  in  this  court  the  defendants  filed  counter 
affidavits  denying  all  the  charges  made  as  to  the  destruction  of 
the  workings  in  the  property,  but  admitted  that  they  were  min- 
ing and  removing  ores  as  alleged  by  the  plaintiff. 

Mr.  W.  W.  Dixon,  Mr.  A.  J.  Shores,  Mr.  D.  Oay  Stivers, 
Messrs.  Forbis  &  Evans,  and  Mr.  C.  F.  Kelley,  for  Appellant. 

Messrs.  McHatton  &  Cotter,  Messrs.  Toole  &  Bach,  Mr.  C. 
B.  Leonard,  and  Mr.  James  M.  Denny,  for  Respondents. 
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ME,  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  court 

The  application  presents  three  questions  for  determination : 

(1)  Whether  this  court  has  power  to  grant  the  relief  demanded; 

(2)  whether,  if  it  has,  the  facts  shown  justify  its  interference; 
and  (3)  whether  the  plaintiff,  by  asking  the  trial  court  to  retain 
jurisdiction  of  the  case  for  the  purpose  of  protecting  the  prop- 
erty pending  the  appeal,  has  foreclosed  his  application  to  this 
court  for  that  purpose. 

1.  For  answer  to  the  first  question  reference  must  be  had  to 
the  sections  of  the  constitution  containing  the  grant  of  appellate 
power  to  this  court,  and  the  provisions  of  the  Code  of  Civil 
Procedure  enacted  in  pursuance  of  them.  This  grant  is  con- 
tained in  Sections  2  and  3  of  Article  YIII,  which  declare : 

"Sec.  2.  The  supreme  court,  except  as  otherwise  provided 
in  this  constitution,  shall  have  appellate  jurisdiction  only,  which 
shall  be  coextensive  with  the  state,  and  shall  have  a  general  su- 
pervisory control  over  all  inferior  courts,  under  such  regulations 
and  limitations  as  may  be  prescribed  by  law. 

"Sec.  3.  The  appellate  jurisdiction  of  the  supreme  court 
shall  extend  to  all  cases  at  law  and  in  equity,  subject,  however,, 
to  such  limitations  and  regulations  as  may  be  prescribed  by  law. 
Said  court  shall  have  power  in  its  discretion  to  issue  and  to  hear 
and  determine  writs  of  habeas  corpus,  mandamus,  quo-wamanto, 
certiorari,  prohibition  and  injunction,  and*such  other  original 
and  remedial  writs  as  may  be  necessary  or  proper  to  the  com- 
plete exercise  of  its  appellate  jurisdiction.     *     *     *" 

The  provisions  of  the  Code  of  Civil  Procedure  referred  to, 
omitting  parts  not  pertinent  to  this  case,  are  the  following: 

"Sec  21.  The  supreme  court  may  affirm,  reverse  or  modify 
any  judgment  or  order  appealed  from,  and  may  direct  the  proper 
judgment  or  order  to  be  entered,  or  direct  a  new  trial  or  further 
proceedings  to  be  had.  *  *  *  Its  judgment  in  appealed 
cases  must  be  remitted  to  the  court  from!  which  the  appeal  was 
taken." 

"Sec.  23.     The  supreme  court^may  continue  in  force  an  in- 
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junction  order  made  by  a  dictrict  court,  or  judge,  or  grant  an 
injunction  order  and  writ  pending  an  appeal  to  the  supreme 
court  from  an  order  of  the  district  court,  or  judge,  refusing  or 
dissolving  an  injunction,  upon  such  terms  and  under  such  rules 
as  the  supreme  court  may  establish.  No  action  to  obtain  an  in- 
junction must  be  coaixrnenced  in  the  supreme  court,  except  in 
cases  where  the  state  is  a  party,  or  in  which  the  public  is  inter- 
ested, or  the  rights  of  the  public  are  involved,  but  the  proper  disr 
trict  court  has  jurisdiction  of  all  injunctions,  and  the  commence- 
ment of  all  actions  therefor,  except  as  in  this  section  provided." 

Reference  must  be  had  also  to  Sections  1722  and  1723,  as 
amended  by  the  Act  of  the  legislative  assembly  of  1899  (page 
146).  These  enumerate  the  judgments  and  orders  from  which 
appeals  lie,  and  provide  when  they  may  be  taken.  Subdivision 
2  of  the  former  provides  that  this  court,  or  any  one  of  its  jusr 
tices,  may  stay  any  of  the  orders  enumerated  therein. 

The  defendants  argue  that  the  constitutional  grant  of  appel- 
late power  also  expressly  authorizes  the  legislature  to  impose 
limitations  upon  it,  and  to  provide  regulations  under  which  it 
may  be  exercised,  and  that,  as  these  statutory  limitations  and 
regulations  have  been  enacted  by  the  legislature,  this  court  must 
look  to  them  exclusively  for  authority  to  act  upon  this  and  all 
similar  applications  through  which  relief  is  sought  pending  an 
appeal.  In  other  words,  Section  21,  swpra,  only  authorizes  the 
court  upon  final  hearing  to  affirm,  reverse  or  modify  a  judgment 
or  order  of  the  trial  court.  Section  23  permits  this  court  to 
issue  an  injunction  when  oeie  has  been  refused  by  the  district 
court,  or  to  continue  one  in  force  which  has  been  dissolved. 
Section  1722  authorizes  the  grant  of  a  stay  of  any  of  the  inter- 
locutory orders  enumerated  when  such  relief  is  appropriate.  It 
therefore  follows,  from  an  application  of  the  principle  "ex- 
pressio  nnius  est  exclusio  alterius"  that  this  court  can  grant  no 
other  relief  in  aid  of  its  appellate  jurisdiction  than  that  per- 
mitted by  these  specific  statutory  provisions.  We  cannot  assent 
to  the  proposition  that  the  legislature  can  thus  limit  and  control 
the  power  vested  in  this  court  by  the  constitution,  or  that  it  has 
attempted  to  do  so  by  the  enactment  of  any  of  these  provisions* 

Vou.  XXVII— 8 
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It  is  manifest  from  the  language  of  this  instrument  that  it  was 
the  intention  of  its  framers  that  the  power -of  review  granted 
should  extend  to  all  cases.  The  words  "the  appellate  jurisdic- 
tion of  the  supreme  court  extends  to  all  cases  at  law  and  in 
equity"  are  of  universal  application,  and  must  be  construed  to 
mean  that  the  parties  litigant  have  the  right  of  appeal  to  this 
court  for  final  review  of  the  action  of  the  trial  court,  whatever 
it  is,  and  that  this  court  has  the  powier  to  grant  such  relief  as 
this  review  implies*  It  is  a  grant  of  power  to  this  cour^  and  at 
the  same  time  a  guaranty  of  a  right  to  the  individual  citizen 
which  is  independent  of  legislative  control,  except  in  a  qualified 
sense.  In  considering  the  character  and  extent  of  the  appellate 
and  supervisory  powers  granted  by  the  sections  quoted,  and  the 
limitations  placed  upon  them  by  the  expression  "under  such 
regulations  and  limitations  as  may  be  prescribed  by  law,"  this 
court,  in  State  ex  rel.  Whiteside  v.  First  Judicial  District 
Court,  24  Mont.  539,  63  Pac.  395,  said :  "While  the  legislature 
cannot  decrease  the  powers  granted  by  the  constitution,  this 
clause  evidently  intended  that  that  body  should  provide  the 
mode  of  procedure  to  be  employed  by  which,  and  the  limitations 
as  to  time  within  which,  both  these  powers  should  be  invoked ; 
for,  though  the. power  of  the  court  is  plenary,  it  cannot  be  ex- 
ercised until  a  mode  for  its  exercise  has  been  provided.  Yet 
by  this  statement  we  do  not  concede  that  the  legislature,  by  fail- 
ing to  act,  can  render  these  powers  of  no  avail.  It  is  a  question 
worth  consideration  whether,  in  the  absence  of  action  on  its 
part,  this  court  has  the  power  to  establish  rules  for  the  exercise 
of  its  appellate  and  supervisory  powers.  Some  procedure  must 
be  provided  by  which  the  individual  litigant  may  avail  himself 
of  the  relief  which  the  court  has  power  to  grant  It  is  in  this 
sense  that  an  appeal  is  the  creature  of  the  statute,  and  that  the 
right  to  it  does  not  exist  unless  it  is  provided  for."  By  this 
language  we  meant  to  intimiate  an  opinion  that  the  power  to 
consider  appeals  to  this  court  from  final  judgments  in  all  cases 
is  a  constitutional  power,  and  that,  in  the  absence  of  suitable 
action  by  the  legislature  providing  the  necessary  procedure,  the 
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power  is  not  held  in  abeyance,  but  may  nevertheless  be  exer- 
cised under  suitable  rules  provided  by  this  court. 

The  clause,  "subject  to  such  limitations  and  regulations  as 
may  be  prescribed  by  law,"  contained  in  Section  3, — a  substan- 
tial equivalent  of  the  limitation  clause  in  Section  2, — must  be 
read  in  connection  with  the  preceding  clause,  which  embodies 
the  grant,  and  such  imjport  be  given  to  it  as  will  permit  the 
court  to  retain  the  power  vested  in  it,  as  a  distinct  department 
of  the  government,  with  its  own  peculiar  and  appropriate  func- 
tions, and  at  the  same  time  preserve  the  right  guarantied  to  the 
litigant  The  word  "limitations,"  in  its  ordinary  legal  and 
popular  sense,  refers  to  the  time  within  which  an  action  may 
be  brought,  or  some  act  done,  to  preserve  a  right.  In  this  sense 
it  implies  power  in  the  legislature  to  enact  reasonable  provisions 
fixing  a  limit  to  the  time  within  which  an  appeal  from  a  final 
judgment  may  be  prosecuted.  This  the  legislature  has  done  in 
the  enactment  of  Section  1723,  siuprn,  after  recognizing  the 
right  of  appeal  in  Subdivision  1  of  Section  1722.  But  we 
think  that,  as  here  used,  the  term  has  a  somewhat  broader  mean- 
ing. It  refers  also  to  the  powier  of  the  legislature  to  provide 
for  appeals  from  interlocutory  or  intermediate  orders  and  de- 
cisions, and,  in  its  discretion,  to  direct  that  such  appeals  shall 
be  taken  and  entertained  prior  to  final  judgment,  and  that, 
unless  they  are  so  taken,  the  court  may  not  review  such  orders 
upon  appeal  from  the  final  judgment.  This  has  been  done  by 
the  provisions  contained  in  Subdivision  2  of  Section  1722,  Sub- 
division 3  of  Section  1723,  and  Section  1742 ;  for  the  first  two 
sections  enumerate  the  interlocutory  orders  from  which  ap- 
peals lie,  dnd  fix  the  time  in  which  they  may  be  taken,  while 
the  latter  declares  that  upon  appeal  from  a  final  judgment  the 
court  "may  review  *  *  *  any  intermediate  order  or  de- 
cision excepted  to,  which  involves  the  merits,  or  necessarily 
affects  the  judgment,"  except  one  from  wihich  an  appeal  might 
have  been  taken.  Necessarily,  the  grant  of  the  power  to  the 
legislature  to  provide  for  appeals  from  interlocutory  orders  im- 
plies the  power  to  withhold  the  right  to  them.  These  provisions, 
taken  together,  are  limitations  not  only  as  to  the  time  within 
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which,  after  the  making  of  the  particular  judgment  or  order, 
the  appeal  may  be  prosecuted,  but  also,  in  case  of  intermediate 
and  interlocutory  orders  and  decisions,  as  to  the  time  in  the 
course  of  the  litigation  at  which  the  proceedings  for  review  must 
be  instituted.  Thus  indirectly,  and  by  the  substitution  of  an- 
other time  at  which,  and  a  different  mode  by  which,  the  review 
may  be  had,  they  further  limit  the  extent  of  relief  which  the 
court  may  grant  upon  appeal  from  a  final  judgment  But, 
though  this  is  true,  the  power  of  limitation  by  the  legislature 
applies  primarily  to  the  time  within  which  the  power  of  this 
court  may  be  invoked  by  the  litigant.  It  is  only  in  this  sense 
that  the  legislature  may  impose  limitations,  and  these  limita- 
tions, whatever  they  may  be,  may  not  restrict  the  right  of  the 
litigant  to  have  every  order  in  the  case  affecting  the  merits 
reviewed  either  upon  appeal  from  the  final  judgment  or  during 
the  progress  of  the  case,  and  within  a  reasonable  time  after  the 
particular  order  is  made;  nor  may  they  restrict  the  power  of 
the  court  to  grant  such  reviews 

So  the  word  "regulations"  refers  to  the  establishment  of  the 
procedure  by  means  of  which  the  power  may  be  set  in  motion, 
and  in  obedience  to  which  it  may  be  exercised.  It  is  only  in 
this  qualified  sense  that  an  appeal  from  a  final  judgment  is  a 
creature  of  the  statute.  Appeals  from  interlocutory  or  interme- 
diate orders,  as  a  special  and  independent  method  of  obtaining 
relief,  are  not  based  upon  a  constitutional  guaranty.  They  are, 
therefore,  subject  to  just  such  limitations,  both  as  to  the  par- 
ticular class  or  classes  of  orders  from  which  they  lie,  and  as  to 
the  time  in  which  they  may  be  taken,  as  well  as  to  the  extent  of 
the  relief  which  may  be  granted,  as  the  legislature  may  impose. 
The  legislature  may  also  regulate  the  procedure  to  be  observed, 
and  the  rules  provided  by  it  must  be  the  exclusive  guide.  In 
this  sense  these  appeals  are  exclusively  creatures  of  the  statute. 
We  do  not  mean  to  say  that  the  legislature  may,  by  unreason- 
able limitations  and  regulations,  or  by  nonaction,  destroy  or 
render  ineffective  the  power  of  this  court  to  review  interlocu- 
tory orders;  for,  notwithstanding  independent  appeals  from 
them  may  not  be  provided  for,  errors  in  mfcking  them  may  be 
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reviewed  upon  appeal  from  the  final  judgment  in  the  case,  or 
by  certiorari,  according  as  one  or  the  other  method  is  appro- 
priate, provided  always  that  review  upon  appeal  extends  only 
to  such  orders  and  decisions  as  are  excepted  to  by  the  party  ag- 
grieved and  such  exception  is  properly  preserved. 

None  of  the  provisions  of  the  statute,  supra,  nor  any  others, 
undertake  to  limit  the  auxiliary  powers  of  this  court  upon  ap- 
peal from  a  final  judgment.  All  of  the  sections  cited,  except 
Section  21,  in  so  far  as  they  attempt  to  fix  limitations  beyond 
those  already  noticed  as  to  the  matter  of  time  and  the  mode  of 
procedure,  refer  exclusively  to  appeals  from  interlocutory  or- 
ders and  orders  made  after  fitial  judgment,  and  the  relief  which 
may  be  granted  in  aid  of  theim.  Section  21  does  not  undertake 
to  fix  any  limit  upon  them,  but  merely  declares  the  extent  of 
relief  which  can  be  granted  upon  final  hearing  under  the  sec- 
tions of  the  constitution  quoted  as  construed  by  this  court  in 
the  light  of  the  circumstances  existing  at  the  date  of  its  adop- 
tion. (State  ex  ret,  Whiteside  v.  First  Judicial  District  Court, 
supra.)  The  extent  of  the  relief  granted  upon  final  review, 
in  so  far  as  this  provision  may  be  considered  a  legislative  limi- 
tation upon  it,  would  be  just  the  same  had  it  never  been  en- 
acted. It  follows,  therefore,  that,  except  to  provide  independ- 
ent appeals  from  interlocutory  orders,  and  to  deny  any  other 
mode  of  review  of  them,  the  legislature  has  not  limited  in  any 
way  the  extent  of  the  power  of  this  court  upon  appeals  from 
final  judgments.  Xor  do  we  think  such  limitations  would  be 
valid,  or  effective  for  any  purpose,  should  any  such  be  enacted. 

We  do  not  deem  anything  said  herein  to  be  in  conflict  with 
the  views  expressed  in  the  two  cases  recently  d?cided  by  this 
court  under  the  title  Maloney  et'al.  v.  King  et  al.,  26  Mont. 
487,  492,  68  Pac.  1012,  1014.  The  first  of  these  cases  in- 
volved the  question  whether  this  court,  under  the  provisions  of 
Article  VIII,  Sec.  3  of  the  Constitution,  and  of  Sections  1722 
and  1723  of  the  Code  of  Civil  Procedure,  supra,  has  the  power 
to  suspend  the  operation  of  an  interlocutory  injunction  pending 
an  appeal  from  an  order  granting  it.  It  was  held,  among  other 
things,  that  it  is  not  necessary  to  the  complete  exercise  of  appel- 
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late  jurisdiction  that  the  order  be  modified,  vacated  or  rendered 
dormant  while  the  appeal  is  pending.  In  the  second  case  it  was 
held,  among  other  things,  that  upon  an  appeal  from  a  final 
judgment  directing  a  perpetual  injunction  to  issue,  this  court 
is  not  authorized  by  Section  23,  or  by  Sections  1722  and  1723, 
supra,  or  any  other  provision  of  law,  to  stay  the  operation  of 
the  injunction  pending  the  appeal,  since  these  statutes  apply 
to  interlocutory  injunctions  only,  and  have  no  reference  to  sus- 
pending or  staying  the  operation  of  a  final  decree.  It  was  held, 
also,  that  no  power  was  conferred  by  the  constitution  to  suspend 
the  order  or  judgment  pending  the  appeal.  In  neither  of  these 
cases  was  it  sought  to  have  the  subject  of  the  controversy  pro- 
tected and  preserved  until  the  appeal  could  be  disposed  of.  In 
the  case  of  Bordeaux  v.  Bordeaux,  26  Mont  533,  69  Pac.  103, 
this  court  was  asked  to  grant  the  appellant  temporary  alimony 
and  suit  money  pending  her  appeal  from  a  judgment  of  divorce. 
The  application  was  denied  on  the  ground  that  it  sought  to  in- 
voke the  exercise  of  original  jurisdiction  in  a  divorce  case,  and 
that  under  the  constitution  this  court  was  not  vested  with  such 
jurisdiction.  The  relief  sought  in  the  case  at  bar  is  not  a  sus- 
pension of  the  judgment  of  the  district  court,  nor  the  exercise 
of  any  original  power.  It  is  sought  to  preserve  the  property 
pending  the  appeal,  leaving  the  judgment  in  force  until  its  in- 
tegrity can  be  determined,  and  the  rights  of  the  respective  par- 
ties finally  adjudicated. 

Appellate  jurisdiction  also  implies  all  the  power  and  instru- 
mentalities necessary  to  make  effective  the  ultimate  relief 
sought.  This  follows  from  the  grant  itself  without  other  ex- 
press provision,  for  "it  is  an  established  doctrine  that  one  of 
the  essential  attributes  of  appellate  jurisdiction,  and  one  of  the 
inherent  powers  of  an  appellate  court,  is  the  right  to  make  use 
of  all  the  writs  known  to  the  common  law,  and,  if  necessary,  to 
invent  new  writs  or  proceedings  in  order  to  suitably  exercise 
the  jurisdiction  conferred."  (Wheeler  v.  Northern  Colorado 
Irrigation  Co.,  9  Colo.  248,  11  Pac.  103.)  This  language  was 
quoted  with  approval  in  State  ex  rel.  Whiteside  v.  First  Ju- 
dicial District  Court,  supra,  and  we  deemed  it  an  expression  of 
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the  correct  rule.  If,  pending  the  appeal/  the  subject  of  the 
litigation  could  not  be  preserved,  and  the  appellant  could  be 
left  in  such  a  position  that,  though  he  should  prevail  in  his 
appeal,  and  be  finally  successful  in  the  litigation,  ho  could  not 
enjoy  the  fruits  of  his  victory,  the  right  of  appeal  would  have 
no  substantial  value,  but  would  be  one  in  name  only.  This 
court  therefore  must,  of  necessity,  and  in  the  nature  of  things, 
possess  inherently  whatever  power  may  be  necessary  to  preserve 
the  subject  of  the  litigation  and  the  status  of  the  parties  pend- 
ing the  appeal.  (Pennsylvania  R.  Co.  v.  National  Docks  & 
N.  J.  J.  C.  Ry.  Co.,  54  N".  J.  Eq.  647,  35  Atl.  433.)  The  con- 
stitutional convention,  recognizing  this  necessity,  after  giving 
to  the  court  expressly  the  power  in  its  discretion  to  issue  and  to 
hear  and  determine  the  six  writs  enumerated,  also  gave  the 
power  to  issue,  hear  and  determine  all  other  original  and  reme- 
dial writs  necessary  to  the  complete  exercise  of  its  jurisdiction, 
so  that  no  doubt  or  embarrassment  might  exist  as  to  the  means 
at  its  command  for  this  purpose.  (State  ex  rel.  ^Whiteside  v. 
First  Judicial  District  Court,  supra.)  •  The  original  writs  may, 
therefore,  be  used  for  any  purpose  for  which  they  are  appro- 
priate; and  the  others,  whatever  they  may  be,  may  be  used  in 
the  same  way  in  aid  of  the  appellate  jurisdiction.  The  writ 
of  injunction  has  been  assigned  by  this  court  to  the  performance 
of  prerogative  functions  as  the  equity  arm  of  the  court's  origi- 
nal jurisdiction,  and  as  correlative  with  the  Writ  of  mandamus, 
to  restrain  excesses,  just  as  the  latter  is  used  to  supply  defects 
and  to  compel  action.  (State  ex  rel.  Clarke  v.  Moran,  24  Mont. 
433,  03  Pac.  390.)  What  is  said  of  it,  however,  applies  to  it 
as  a  jurisdictional  writ,  the  use  of  which  is  not  subject  to  re- 
striction or  control  by  the  legislature,  but  is  lodged  in  the  dis- 
cretion of  this  court,  to  be  used  for  whatever  purpose  it  may  be 
appropriate,  in  the  protection  of  the  sovereignty  of  the  state, 
its  franchises  or  prerogatives,  or  the  liberties  of  the  people. 
The  writ  of  injunction,  used  as  it  ordinarily  is,  as  a  judicial 
writ,  in  aid  of  jurisdiction,  and  not  as  a  prerogative  writ,  is 
one  of  the  writs  properly  classed  with  "other  original  and  re- 
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medial  writs,"  and  is  every  way  suitable  to  b©  used  in  the  exer- 
cise of  the  auxiliary  power  now  invoked. 

2.  Having  reached  the  conclusion  that  this  court  has  powier 
to  grant  the  relief  demanded,  the  next  inquiry  is,  do  the  facts 
presented  upon  the  hearing  justify  interference?  Touching  the 
affidavits  tending  to  show  wanton  destruction  of  the  workings 
in  the  property  by  defendants,  we  think  them  so  overwhelm- 
ingly rebutted  by  the  counter  affidavits  that  they  are  not  worth 
consideration.  It  is  admitted,  however,  that  the  defendants 
have  extensive  workings  in  the  claim,  and  that  they  are  pushing 
forward  their  operations  with  a  large  force  of  men ;  that  they 
are  removing  from  it  and  converting  to  their  own  use  about 
400  tons  of  ore  per  day,  and  that  this  is  of  great  value.  Under 
the  view  we  take  of  the  attempt  by  the  district  court  to  retain 
jurisdiction  pending  the  appeal,  the  plaintiff  has  no  security 
against  loss,  in  case  he  should  finally  prevail  in  the  litigation, 
other  than  the  pecuniary  responsibility  of  the  defendants.  Even 
if  they  are  and  remain  solvent,  he  has  no  means  of  ascertaining 
with  certainty  from  day  to  day  the  value  and  amount  of  the 
ores  taken  out  and  converted  by  them.  Whatever  redress  he 
might  obtain  would,  therefore,  depend  upon  the  testimony  of 
witnesses,  and  the  integrity  of  the  accounts  kept  exclusively  by 
defendants.  It  will  be  at  least  two  years  before  the  appeal  can 
be  heard  by  this  court,  if  it  is  taken  up  in  its  proper  order.  By 
that  time  the  mine  will  be  in  a  great  measure  exhausted.  The 
sole  value  of  the  estate  will  thus  be  greatly  diminished.  These 
facts  present  a  case  which  appeal  so  strongly  to  our  discretion 
that  we  think  a  refusal  of  the  relief  demanded  would  be  denial 
of  justice.  To  grant  it  would  be  simply  to  preserve  the  prop- 
erty, and  allow  it  to  stand  as  it  is,  until  it  is  finally  determined 
who  is  the  lawful  owner  of  it.  To  deny  it  would  be  to  permit 
the  estate  to  be  destroyed,  and  drive  the  plaintiff,  if  finally  suc- 
cessful, to  pursue  remedies  for  redress  wholly  different  from 
that  of  which  he  seeks  to  avail  himself  in  the  present  litigation. 

These  observations  are  founded  exclusively  upon  the  showing 
now  made  to  this  court.  We  have  not  looked  into  the  merits  of 
the  case,  nor  are  we  to  be  understood  as  having  prejudged  them 


27  Mont]  Finljbn  v.  Heinze.  121 

in  the  slightest  degree.  The  ultimate  fact  that  the  property  in- 
volved would  certainly  be  destroyed  pending  an  appeal  to  this 
court  in  a  controversy  involving  the  title,  so  that  the  complain- 
ing party  would  practically  be  defeated,  though  he  should  finally 
prevail,  is  a  sufficient  ground  for  relief,  whatever  the  merits  of 
the  controversy  may  be,  it  appearing  from,  the  assignments  of 
error  that  the  questions  involved  are  important  and  doubtful, 
and  that  the  appeal  is  prosecuted  in  good  faith. 

3.  Much  contention  is  made  by  the  defendants  in  support 
of  the  view  that,  inasmuch  as  the  decree  shows  upon  its  face 
that  the  trial  court,  at  plaintiff's  instance,  retained  jurisdiction 
of  the  cause  pending  the  appeal,  for  the  purpose  of  protecting 
the  subject  of  the  litigation,  the  plaintiff  may  not  be  heard  in 
this  court  upon  this  application.  On  the  other  hand,  plaintiff 
contends  that  the  recital  in  the  decree  is  false,  that  it  is  not 
founded  upon  any  suggestion  made  by  him  to  the  trial  court, 
and  that  it  was  inserted  by  the  trial  court.,  without  authority  or 
facts  to  support  it,  by  way  of  an  amendment  to  the  original 
decree^  more  than  six  months  after  the  latter  was  regularly 
entered.  We  shall  not  now  consider  what  power  the  district 
court  has  to  amend  its  final  judgment  or  decree  more  than  six 
months  after  it  has  been  regularly  entered,  or  what  evidence  is 
necessary  to  support  such  amendment.  In  our  opinion,  the 
particular  amendment  in  question  was  wholly  unauthorized,  no 
matter  at  whose  instance  it  was  made,  or  what  evidence  there 
was  tending  to  show  that  the  matter  contained  in  the  amend- 
ment was  in  fact  a  part  of  the  decree  as  rendered  in  the  first 
instance.  When  that  court  rendered  its  final  judgment  at  the 
conclusion  of  the  case  settling  the  rights  of  the  parties,  its  juris- 
diction over  the  subject-matter  and  the  parties  ceased,  except 
for  the  purpose  of  entertaining  a  motion  for  a  new  trial,  or  such 
other  proceedings  as  might  properly  and  lawfully  be  had  look- 
ing to  a  revision  or  correction  of  its  action,  or  to  enforce  the 
decree  as  rendered.  It  had  no  authority,  inherently  or  by  stat- 
ute, or  by  any  rule  of  this  court,  to  retain  jurisdiction  for  any 
purpose  pending  the  appeal.  Upon  appeal  from  a  final  judg- 
ment, after  the  motion  for  a  new  trial  has  been  disposed  of, 
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jurisdiction  over  the  subject-matter  involved  and  the  parties  to 
grant  an  injunction  or  other  appropriate  relief  pending  the  ap- 
peal is  vested  in  this  court  To  preserve  and  protect  the  prop- 
erty so  that  at  the  end  of  the  controversy  in  this  court  it  may  be 
in  the  same  situation  it  was  at  the  time  this  court  obtained  juris- 
diction over  it,  is  solely  and  exclusively  the  office  and  duty  of 
this  court.  It  is  a  necessary  incident  to  its  appellate  power, 
whether  expressly  conferred  by  the  constitution  or  not,  unless 
withheld  by  express  provision  of  that  instrument.  Under  Sec- 
tion 3,  cited  supra,  the  power  is  expressly  confided  to  our  dis- 
cretion to  issue,  hear  and  determine  any  writ  which  may  be 
deemed  necessary  to  the  complete  exercise  of  this  power.  To 
protect  and  preserve  the  rights  of  the  parties  is  a  power  abso- 
lutely necessary  inaid  of  this  jurisdiction.  It  being  lodged  in 
our  discretion,  without  limitation  or  restriction,  the  district 
court  has  no  power  to  take  it  away,  and  is  therefore  without 
authority  to  act  in  the  premises  in  any  way  whatever.  The  fact 
that  it  has  undertaken  to  do  so  at  the  instance  of  plaintiff — 
and  for  present  purposes  we  assume  it  to  be  a  fact — does  not 
alter  the  situation.  A  judgment  or  order  rendered  without  juris- 
diction oi  the  subject-matter  is  wholly  unauthorized  and  void, 
and  does  not  estop  any  person  from  questioning  its  validity 
whenever  it  suits  his  purpose  to  do  so,  whether  such  person  be 
a  party  to  it  or  not 

It  is  therefore  ordered  that  an  injunction  issue  requiring  the 
defendants  to  refrain  from  mining  or  removing  any  ores  from 
the  Minnie  Ilealy  claim  pending  the  appeal  herein,  or  until  the 
further  order  of  this  court ;  provided  that  before  the  same  shall 
issue  the  plaintiff  shall  file  with  the  clerk  of  this  court  an  under- 
taking in  the  sum  of  $300,000,  with  at  least  two  good  and 
sufficient  sureties  for  the  full  amount  of  the  penalty  thereof,  the 
same  to  be  conditioned  as  is  provided  by  law,  in  such  cases,  the 
sureties  to  be  approved  by  the  clerk  of  this  court;  and  provided, 
further,  that  the  defendants  may  do  whatever  work  may  be  nec- 
essary to  preserve  the  property  during  the  pendency  of  the 
appeal. 

Writ  granted. 
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On  Motion  for  Rehearing. 

(Submitted  July  28,  1902.     Decided  August  4,  1902.)  I  |T    123 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Immediately  after  the  original  opinion  was  filed  in  this  cause, 
in  July  of  this  year,  counsel  for  the  defendants  filed  a  motion 
for  a  rehearing.  This  motion  was,  after  argument  and  further 
consideration  of  the  questions  involved,  denied;  Mr.  Justice 
Milburn  dissenting.  The  time  for  the  summer  vacation  having 
arrived,  it  was  not  practicable  for  the  court  to  reduce  to  writing 
additional  reasons  in  support  of  the  conclusions  announced  in 
the  former  opinion.  While  a  majority  of  the  court  deemed  the 
reasons  for  its  action  upon  the  motion  already  sufficiently  stated, 
it  was  thought  advisable,  when  the  court  convened  again,  to 
elaborate  them  in  certain  respects,  in  order  to  dispose  of  sug- 
gestions made  upon  the  argument  of  the  motion,  as  well  as  to 
call  attention  to  matters  not  theretofore  adverted  to. 

1.  It  was  earnestly  and  plausibly  argued  by  counsel  that 
it  was  the  intention  of  the  constitutional  convention,  as  shown 
by  the  use  of  the  clause,  "subject,  however,  to  such  limitation- 
and  regulations  as  may  be  prescribed,  by  law"  (Constitution, 
Article  VIII,  Section  3),  to  grant  to  the  legislature  the  power  to 
limit  absolutely  the  appellate  jurisdiction  of  this  court,  even  to 
the  extent  of  cutting  off  the  right  of  appeal  in  all  cases,  if  it 
should  so  desire.  This  result,  they  say,  follows  from  the  usual 
and  ordinary  definition  of  the  word  "limitation,"  namely:  "The 
act  of  bounding  or  circumscribing ;  the  fixing  of  a  limit  or  re- 
striction." 

It  is  the  duty  of  this  court  to  interpret  the  constitution  in  its 
entirety,  and  to  endeavor  to  discover  what  its  meaning  is  as  a 
whole ;  giving  to  each  word  and  phrase  the  definition  which  will 
make  it  consistent  and  harmonious  with  other  words  and  phrases 
contained  in  it  upon  the  same  subject ;  exercising  the  utmost  care 
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not  to  impose  restrictions  where  none  were  intended,  nor  to  en- 
large the  meaning  in  any  particular  so  as  to  effect  results,  or 
make  it  confer  powers^  not  contemplated  by  it©  framers.  This 
must  be  done  by  a  study  of  the  language  employed,  giving  to 
each  word  its  ordinary  signification,  unless  it  is  apparent  that 
it  is  used  in  some  special  or  different  sense.  Reference  may  also 
be  had  to  the  history  of  our  judicial  system,  and  the  conditions 
existing  at  the  time  the  constitution  was  adopted. 

In  the  former  opinion  the  clause  in  question  was  held  not 
to  be  open  to  the  interpretation  contended  for  by  the  defendants, 
for  the  reason  that  it  must  be  construed  in  connection  with  the 
grant  of  appellate  power  contained  in  the  preceding  clause,  and 
such  a  meaning  given  to  it  as  will  permit  both  to  stand.  We 
did  not  deem  it  possible  that  the  convention  intended  itself  to  be 
understood  as  granting  plenary  appellate  jurisdiction  to  this 
court,  coupled  with  a  right  impliedly  reserved  to  the  citizen  to 
invoke  it,  and  at  the  same  to  declare  that  the  jurisdiction  should 
be  used  or  the  right  exercised  only  at  the  option  and  by  the  ex- 
press permission  of  the  legislative  assembly.  That  this  was  not 
the  intention  is  manifest  from  the  provision  contained  in  Section 
15  of  the  same  Article,  which  declares:  "Writs  of  error  and  ap- 
peals shall  be  allowed  from  the  decisions  of  the  said  district 
courts  to  the  supreme  court  under  such  regulations  as  may  be 
prescribed  by  law."  It  will  be  noted  that  the  expression  is, 
"the  decisions ;"  that  is,  all  the  decisions.  There  is  no  limi- 
tation whatever  as  to  any  particular  character  of  decision,  but 
the  expression  includes  every  decision,  of  whatever  character. 
Certainly,  this  must  be  construed  in  the  light  of  the  conditions 
and  exceptions  existing  at  the  time  the  constitution  was  formu- 
lated and  adopted ;  but  this  court  is  not  permitted  to  go  further, 
and  give  an  import  to  the  language  of  Section  3,  supra,  which 
would  practically  destroy  the  import  of  the  clear  statement  con- 
tained in  Section  15,  quoted.  This  latter  seems  to  have  been 
inserted  ex  industria  to  give  scope  and  meaning  to  the  limita- 
tion clause,  so  that  there  could  be  no  mistake  a9  to  its  intended 
signification.  If  the  contention  of  the  defendants  should  be 
sustained,  then  the  powers  of  this  court,  except  its  power  under 
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the  six  original  write  enumerated  in  Section  3,  would  be  held 
in  abeyance  until  the  legislature  should  choose  to  grant  it  per- 
mission to  exercise  them.     This  would,  of  course,  be  of  no  mo- 
ment, were  it  clear  from  any  express  declaration  that  such  was 
the  intention  of  the  convention;  but  there  being  no  such  ex- 
pressly declared   intention,   and  the  declaration  contained  in 
Section  15  being  inconsistent  with  such  a  purpose,  we  were  con- 
strained to  adopt  and  adhere  to  the  interpretation  given  to  the 
limitation  clause  contained  in  Section  3.    We  are  confirmed  in 
this  view  by  an  examination  of  the  Organic  Act  creating  the 
territorial  judicial  system,  after  which  our  present  system  was 
modeled  in  several  particulars,  and  of  the  decisions  which  have 
discussed  and  defined  the  jurisdiction  of  the  appellate  court 
established  thereby.     Section  9  of  this  Act  declares  "that  the 
judicial  power  of  said  territory  shall  be  vested  in  a  supreme 
court,  district  courts,  probate  courts,   and  in  justices  of  the 
peace."     Then,  after  providing  for  the  organization  of  the  su- 
preme and  district  courts,  it  proceeds:     "The  jurisdiction  of 
the  several  courts  herein  provided  for,  both  appellate  and  origi- 
nal, and  that  of  probate  courts  and  of  justices  of  the  peace  shall 
be  limited  by  law :  provided,  that     *     *     *     said  supreme  and 
district  courts  respectively  shall   possess  chancery  as  well  as 
common  law  jurisdiction."    Then  follows  the  further  provision : 
<rWrits  of  error,  bills  of  exception,  and  appeals  shall  be  allowed 
in  all  cases  from  the  final  decisions  of  said  district  courts  to  the 
supreme  court,  under  such  regulations  as  may  be  prescribed  by 
law."    It  requires  but  a  cursory  examination  of  these  provisions 
to  induce  the  conclusion  that  the  constitutional  convention,  in 
formulating  Sections  3  and  15,  supra,  had  them  in  mind,  and 
intended  to  embody  them  as  nearly  as  might  be  in  the  organic 
law  of  our  state,  so  that  upon  the  change  to  statehood  there 
might  be  as  little  departure  as  possible  from  the  system  already 
established.     It  would  seem  that  the  clause  declaring  that  the 
appellate  jurisdiction  of  the  supreme  court  should  be  limited 
by  law  was  a  sufficient  warrant  to  the  legislature  to  declare  that 
in  certain  cases  appeals  should  not  lie;  yet  the  territorial  su- 
preme court  (Payne  v.  Davis,  2  Mont.  381)  held,  in  considering 
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this  provision,  that  it  conferred  no  power  to  take  away  the  right 
of  appeal  in  any  case.  After  referring  to  the  language  last 
above  quoted,  the  court  said :  "Under  this  provision,  the  legis- 
lative assembly  has  the  power  to  define  the  mode  and  manner  of 
the  proceedings  by  which  appeals  can  be  taken  to  this  court.  But 
it  has  no  authority  to  limit  the  appellate  jurisdiction  of  this 
court,  and  deprive  any  party  of  his  right  to  be  heard  on  appeal 
in  any  case."  And  this  view  is  entirely  in  accord  with  that 
stated  by  the  supreme  court  of  the  United  States  in  Ferns  v. 
Iligley,  20  Wall.  375,  22  L.  Ed.  383,  wherein  that  court  held 
that  these  provisions  did  not  authorize  legislation  which  limited 
or  impaired  the  jurisdiction  of  the  territorial  supreme  or  district 
courts*  See,  also,  Gallagher  v.  Basey,  1  Mont  462;  Chumcu- 
sera  v.  Potts,  2  Mont.  242 ;  V.  S.  v.  Ensign,  2  Mont  101 ;  Klein- 
schmidt  v.  M cAndrews,  4  Mont  32.  This  court  has  heretofore, 
and  since  the  adoption  of  the  constitution,  declared  substan- 
tially the  same  conclusions.  In  Lloyd  v.  Svlliwan,  9  Mont  577, 
24  Pac.  218, — a  case  which  arose  after  the  establishment  of  the 
state  government, — an  appeal  was  taken  by  the  plaintiff  in  an 
election  contest  from  an  order  denying  him  a  new  trial.  It  was 
contended  by  the  respondent  that  the  appeal  did  not  lie.  The 
statute  did  not  in  express  terms  permit  an  appeal  in  such  cases, 
but  did  allow,  generally,  appeals  from  orders  denying  new  trials. 
The  court  overruled  the  contention,  however, — citing  Payne  v. 
Davis,  supra,— and  held  that  these  constitutional  provisions, 
when  construed  together,  extended  the  appellate  jurisdiction  of 
this  court  to  all  cases,  actions^  and  proceedings  which  have 
finally  been  decided  by  the  district  court,  including  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial  in  an  election 
contest,  and  that  the  right  thus  guarantied  is  a  substantial  one. 
It  thus  becomes  clear  that  parties  litigant  have  the  right  of 
appeal  from  all  the  decisions  made  in  the  progress  of  the  case, 
and  that  this  court  has  jurisdiction  to  hear  and  determine  them, 
subject  only  to  such  reasonable  limitations  and  regulations  as 
the  legislature  may  enact  affecting  the  time  within  which  and 
the  mode  by  which  the  appeal  may  be  taken.  The  only  excep- 
tions to  this  broad  statement  of  the  rule  are  judgments  in  con- 
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tempt,  and  perhaps  orders  made  in  a  few  summary  proceedings, 
in  which  appeals  were  not  allowed  under  the  Organic  Act,  and 
may  therefore  be  deemed  to  have  been  impliedly  excepted  from 
the  general  provisions  of  the  constitution. 

The  cases  cited  by  counsel,  such  as  U.  S.  v.  More,  3  Cranch, 
172,  2  L.  Ed.  397 ;  Durousseau  v.  U.  S.,  6  Cranch,  312,  3  L. 
Ed.  232 ;  Wiscart  v.  Daucky,  3  Dall.  327,  1  L.  Ed.  619 ;  Robin- 
son v.  Baillieul,  2  Tex.  161;  Yarbrowcjh  v.  State,  Id.  526;  and 
State  v.  Daugherty,  5  Tex.  3, — and  similar  cases,  being  based 
upon  different  constitutional  provisions,  do  not  apply. 

2.  Counsel  insisted  that  this  court  was  in  error  in  declaring 
that  the  appeal  was  taken  in  good  faith,  and  in  basing  this  decla- 
ration upon  the  statement  "that  the  same  appears  from  the  as- 
signment of  errors."  In  determining  whether  the  plaintiff  was 
entitled  to  the  relief  demanded  pending  the  appeal,  reference 
must,  of  necessity,  be  had  to  the  assignments  of  error  and  the 
record,  in  order  to  determine  whether  the  appeal  was  taken  in 
good  faith.  Of  course,  this  court  did  not  wish  to  be  understood 
as  having  confined  its  preliminary  examination  of  the  record  to 
the  list  of  errors  assigned  therein,  without  looking  further,  to 
see  if  there  were  matters  in  the  record  upon  which  the  assign- 
ments were  predicated.  This  the  court  did ;  and  having  found 
that  such  was  the  case,  and  that  important  and  doubtful  ques- 
tions were  raised,  and,  further,  that  a  correct  solution  of  them 
would  require  a  careful  investigation  of  the  authorities,  it  was 
thought  that  a  sufficient  case  was  made  out  to  authorize  the 
issuance  of  the  writ,  to  prevent  the  partial  or  total  destruction 
of  the  estate  involved  before  the  appeal  could  finally  be  reached 
and  disposed  of. 

3.  Much  was  said  in  the  argument  to  the  effect  that,  what- 
«?ver  powers  this  court  has  under  the  constitution,  it  has  no 
power  to  reverse  or  modify,  upon  an  application  of  this  charac- 
ter, the  judgment  rendered  upon  the  merits  by  the  district  court. 
This  the  court  did  not  do ;  nor  is  this  the  effect  of  the  relief 
granted.  That  judgment  stands  as  rendered,  without  modifica- 
tion, and  will  remain  in  full  force  until  reversed,  modified,  or 
affirmed  upon  a  final  hearing.     The  only  effect  of  the  writ  is, 
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and  will  be,  to  preserve  the  mine  until  the  disposition  of  the 
appeal. 

For  these  additional  reasons,  we  were,  and  still  are,  of  the 
opinion  that  the  writ  was  properly  issued,  and  that  the  motion 
for  a  rehearing  should  be  denied. 

Motion  denied. 

Mr.  Justice  Milburn  :  I  dissented  from  the  order  denying 
the  motion  for  another  hearing,  because  I  desired  to  hear  further 
argument.  The  briefs  of  counsel  in  support  of  the  motion  were 
such  as  to  cause  me  to  think  that  I  might  have  been  mistaken  in 
the  decision  at  which  I  arrived  in  the  case,  and  I  was  willing 
to  grant  a  rehearing,  although  the  argument  of  the  counsel  in 
said  briefs  did  not  convince  me  that  I  had  arrived  at  a  wrong 
conclusion. 
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Supreme  Court — Jurisdiction — Writ  of  Supervisory  Control — 
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Code  of  Civil  Procedure,  Sec.  2183,  providing  that  the  judgment  In  a  case  of 
contempt  is  final  and  conclusive,  and  there  is  no  appeal,  but  the  action  of 
a  district  court  can  be  reviewed  on  a  writ  of  certiorari  by  the  supreme 
court,  if  intended  to  preclude  the  supreme  court  from  reviewing,  except  by 
certorari,  a  judgment  of  contempt,  violates  Constitution,  Art.  VIII,  Sec. 
2,  giving  the  supreme  court  a  general  supervisory  control  over  all  inferior 
courts,  under  such  regulations  and  limitations  as  may  be  prescribed  by 
statute;  a  writ  of  supervisory  control  being  the  only  means  by  which  the 
question  whether  there  is  evidence  to  support  a  judgment  of  contempt  can 
be  determined. 
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Writ  of  supervisory  control,  on  the  relation  of  Wakeman 
Sutton,  to  the  district  court  of  the  Second  judicial  district,  and 
William  Clancy,  a  judge  thereof. 

Messrs.  McBride  &  McBride,  for  Relator. 

Messrs.  McHatton  &  Cotter,  for  Respondents.- 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

Wakeman  Sutton  was  adjudged  guilty  of  a  constructive  con- 
tempt of  the  the  district  court  of  Silver  Bow  county.  One  of 
the  penalties  imposed  by  the  judgment  was  a  fine  of  $200,  with 
imprisonment  until  paid  or  satisfied.  At  his  instance,  a  writ  of 
habeas  corpus,  aided  by  a  writ  of  certiorari,  was  issued  by  a 
justice  of  this  court.  After  a  hearing,  the  writs  were  quashed, 
and  the  proceeding  was  dismissed  on  the  ground  that  the  judg- 
ment sought  to  be  annulled  was  rendered  by  a  court  having 
jurisdiction  of  the  subject-matter  and  of  the  parties.  We  held 
that  the  supreme  court  could  not,  upon  such  proceedings  in 
habeas  corpus  or  certiorari,  or  both,  examine  the  evidence  re- 
ceived at  the  hearing  on  the  charge  of  contempt  {In  the  matter 
of  the  petition  of  Wakeman  Sutton  for  writ  of  habeas  corpus; 
and,  in  aid  thereof,  State  ex  rel.  Sutton  v.  Disti*ict  Court  of 
Second  Judicial  Dist,  26  Mont.  557.) 

Thereafter  the  present  application  was  made  by  means  of  a 
verified  petition  containing  copies  of  all  the  proceedings,  includ- 
ing the  evidence  adduced  in  the  district  court.  The  applicant 
asks  for  a  writ  of  supervisory  control  commanding  the  defend- 
ants district  court  and  judge  to  vacate  the  judgment. 

The  jurisdiction  of  the  supreme  court  to  entertain  the  petition 
is  challenged  by  a  motion  to  dismiss  the  proceeding,  the  defend- 
ants insisting  that  the  only  means  by  which  a  judgment  of  con- 
tempt can  be  brought  up  for  review  is  by  certiorari  as  provided 
in  Section  2183  of  the  Code  of  Civil  Procedure,  and  that,  unless 
annulled  or  modified  on  certiorari,  such  a  judgment  is  abso- 
lutely final  and  conclusive,  and  therefore  beyond  the  power  of 
this  court  to  consider.  In  short,  the  contention  of  the  defend- 
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ants  is  that  Section  2183  prescribes  the  only  means  whereby 
judicial  relief  may  be  obtained  against  judgments  of  contempt. 
That  section  reads:  "Section  2183.  The  judgment  and  orders 
of  the  court  or  judge,  made  in  cases  of  contempt,  are  final  and 
conclusive,  and  there  is  no  appeal ;  but  the  action  of  a  district 
court  or  judge  can  be  reviewed  on  a  writ  of  certiorari,  by  the 
supreme  court  or  a  judge  thereof,  and  the  action  of  a  justice  of 
the  peace  or  other  inferior  court  by  the  district  court  or  judge 
of  the  county  in  which  such  justice  or  judge  of  such  inferior 
court  resides."  Do  these  provisions  preclude  the  supreme  court 
from  employing  any  means,  other  than  certiorari,  to  review  the 
integrity  of  judgments  in  contempt  proceedings?  We  think 
they  do  not.  Sections  2  and  3  of  Article  VIII  of  the  Constitu- 
tion contain  three  several  and  distinct  grants  to  the  supreme 
court:  (1)  The  grant  of  appellate  jurisdiction  in  all  cases  at 
law  and  in  equity,  subject  to  such  limitations  and  regulations 
as  -the  legislative  assembly  may  prescribe,  together  with  the  in- 
cidental power  to  issue,  hear,  and  determine  all  such  original 
and  remedial  writs  as  may  be  necessary  or  proper  to  the  com- 
plete exercise  of  such  jurisdiction  j  '(2)  the  grant  of  original 
jurisdiction  to  issue  and  to  hear  and  determine  certain  enumer- 
ated writs;  and  (3)  the  grant  (contained  in  Section  2)  of  a 
general  supervisory  control  over  all  inferior  courts>  under  such 
regulations  and  limitations  as  may  be  prescribed  by  statute. 
(State  ex  rel.  Whiteside  v.  District  Court,  24  Mont.  539,  63 
Pac.  395 ;  Firden  v.  Hemze  et  al.,  27  Mont  107,  69  Pac.  829.) 
Now  it  mjust  be  at  once  conceded  that  contempt  proceedings  are 
not,  within  the  meaning  of  the  constitution,  cases  at  law  or  in 
equity  which,  in  the  absence  of  legislative  action  authorizing  it, 
may  be  reviewed  by  appeal.  In  In  re  Boyle,  26  Montana  Re- 
ports, 365,  68  Pacific  Reporter,  409 ;  and  in  State  ex  ret  Healy 
v.  District  Court,  26  Montana  Reports,  224, 68  Pacific  Reporter, 
470,  we  have  held  that,  on  certiorari,  the  question  whether  there 
was  evidence  in  support  of  a  judgment  for  contempt  cannot  be 
determined.  Is  a  person,  then,  remediless  whenever  a  district 
or  justice's  court  of  competent  jurisdiction  adjudges  him  guilty 
of  constructive  contempt  without  evidence  to  support  the  charge? 


27  Mont]       State  ex  eel.  Sutton  v.  Dist.  Or.  131 

Must  he  suffer  such  a  judgment  to  be  executed  against  his  per- 
son and  property  or  either?  If  any  judicial  relief  can  be  ob- 
tained, it  must  be  through  the  exercise,  by  this  court,  of  its 
constitutional  power  of  supervisory  control.  To  this  court  has 
been  confided  and  intrusted  the  ultimate  and  supreme  judicial 
power  of  supervisory  control  over  all  the  inferior  courts  within 
the  state.  It  is  a  power  liable  to  abuse,  and  should  be  exercised 
with  discretion,  caution,  sparingly,  and  only  in  exigent  cases, 
to  protect  a  manifest  right  or  to  redress  a  palpable  wrong.  We 
have  just  decided  in  Finten  v.  Heinze,  supra,  that  the  appellate 
jurisdiction  with  which  the  organic  law  has  clothed  the  supreme 
court  cannot  be  taken  away  or  diminished  by  the  legislative 
assembly.  Limitations  and  regulations  may  properly  be  prer 
scribed,  provided  the  right  of  effective  appeal  be  not  denied  or 
substantially  invaded.  The  same  rule  seems  applicable  to  the 
present  matter.  The  power  to  exercise  a  general  supervisory 
control  over  district  courts,  being  conferred  by  a  constitutional 
grant,  cannot  be  lessened  or  interfered  with  by  the  legislative 
assembly.  It  may,  of  course,  prescribe  reasonable  regulations 
and  limitations  as  to  the  time  within  which,  and  the  mode  by 
which,  the  relief  may  be  sought;  the  procedure  is  a  legitimate 
subject  of  legislation, — for  instance,  the  legislative  assembly 
may  require  the  application  to  be  made  within  a  certain  period 
of  time,  it  may  require  a  bond  or  undertaking,  it  may  provide 
for  authentication  and  certification  of  the  record  or  transcript, 
and  the  like.  But  is  without  power  to  deprive  this  court  of  any 
part  of  its  jurisdiction  conferred  by  a  rigid  constitution.  If  the 
effect  of  Section  2183,  supra,  be  a  declaration  that  the  action  of 
inferior  courts  can  be  reviewed  only  on  certiorari,  it  must  be 
held  to  be  an  attempt  to  withdraw  from  the  supreme  court  part 
of  its  jurisdiction  by  confining  the  scope  of  its  review  to  the 
single  question  which  can  be  decided  on  certiorari.  Concede 
the  right  of  the  legislative  assembly  in  this  case  so  to  curtail  the 
jurisdiction  of  the  supreme  court,  and  its  right  to  do  so  in  any 
case  must,  as  it  seems  to  us,  be  likewise  conceded.  The  result 
would  be  that  the  legislative  assembly  may  abolish  review 
through  the  exercise  of  supervisory  control,  and  lawfully  declare 
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that  the  writ  of  certiorari  (which  is  one  of  the  writs  enumerated 
in  a  separate  grant  of  power)  shall  be  the  sole  means  of  obtain- 
ing redress.  If  the  section,  when  so  interpreted,  be  consistent 
with  the  constitution,  then  a  statute  in  terms  destroying  the 
jurisdiction  of  the  supreme  court  to  exercise  such  control  would 
necessarily  be  valid.  But  the  legislative  assembly  may  not  sub- 
stitute for  an  adequate  remedy  created  and  guarantied  by  the 
constitution  a  proceeding  which  is  inappropriate,  and  under 
which  the  particular  wrong  cannot  be  redressed. 

Our  conclusion  being  that  the  supreme  court,  notwithstanding 
Section  2183,  suprdj  has  power,  by  means  of  writs  of  super- 
visory control,  to  review  judgments  of  contempt,  on  the  appli- 
cation of  the  contemner,  the  next  question  is  whether  the  present 
case  is  one  calling  for  the  issuance  of  such  a  writ.  We  believe 
it  is.  There  was  at  least  a  technical  violation  of  the  injunction 
by  those  in  Sutton's  employ,  for  which,  as  we  incidentally  ob- 
serve, they  have  been  punished  as  for  contempt;  but  the  tran- 
script sets  out  all  the  evidence  taken  in  the  district  court,  and 
there  is  not  any  substantial  evidence  from  which  may  be  justly 
deduced  the  inference  that  Sutton  either  intentionally,  or 
through  carelessness,  disobeyed  the  injunction  order  in  the  par- 
ticulars set  forth  in  the  affidavit  charging  him  with  contempt, 
or  permitted  his  agents  or  servants  to  do  so.  The  district  court,- 
by  its  judgment  in  a  summary  proceeding,  has,  without  evidence 
to  justify  it,  wrongly  declared  that  Sutton  shall  be  deprived  of 
his  liberty  and  of  property.  The  case  is  exigent ;  the  wrong  is 
manifest.  Let  a  writ  of  supervisory  control  issue,  commanding 
the  defendant  district  court  and  judge  to  set  aside,  annul,  and 
for  naught  hold  the  judgment  of  September  3,  1901. 

Mr.  Chief  Justice  Brantly  :    I  concur. 

Mr.  Justice  Milburn  :  I  concur  in  the  foregoing  opinion. 
Counsel  for  the  defendants  contend  that  there  is  no  remedy  for 
a  person  deprived  of  his  liberty  or  property  by  an  inferior  court 
which  acts  within  its  jurisdiction ;  and  that  the  judge  of  such 
court,  even  if  he  act  arbitrarily,  maliciously,  or  viciously,  and 
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do  a  flagrant  wrong  to  an  unoffending  person,  being  responsible 
to  the  people,  may  be  removed  from  offiqp  for  his  wrongdoing. 
If  this  be  true,  a  citizen  may  be  fined  $500  twice  a  day,  for 
thirty  days,  and  the  records  be  made  regular  upon  their  face, 
showing  jurisdiction  of  the  court  If  such  acts  of  the  court  be 
all  done  through  malice,  then,  if  the  contention  of  the  defendants 
be  correct,  the  citizen  must  submit  without  remedy,  and  lose  his 
property,  or  be  imprisoned  in  default  It  is  said  that  the  con- 
science of  the  single  subordinate  officer,  perhaps  some  ignorant 
and  unworthy  person  unfortunately  holding  the  office  of  justice 
of  the  peace  by  the  vote  of  a  dozen  voters,  is  ultimate,  and  that 
he  cannot  be  controlled  in  a  case  of  fine  or  commitment  for  con- 
tempt of  court  This  was  the  danger  to  which  citizens  were 
subject  until  the  people,  by  their  representatives  in  the  consti- 
tutional convention,  provided  that  the  supreme  court,  composed 
of  justices  chosen,  one  every  two  years,  from  the  whole  state, 
and  thus,  as  far  as  possible,  removed  from  prejudice,  local  in- 
fluence and  personal  contact  with  interested  litigants,  and  being 
influenced  by  the  consciences  of  its  members,  should  control  and 
exercise  supervision  over  inferior  courts  and  the  judges  thereof. 
Perfection  cannot  be  attained  in  governments.  The  people^  be- 
ing unwilling  to  leave  their  liberties  entirely  to  what  in  some, 
and  happily  only  a  very  few,  cases  might  be  whim,  caprice, 
prejudice,  or  gross  ignorance,  provided  by  their  constitution 
that,  in  cases  of  great  emergency,  the  acts  of  inferior  courts 
could  be  controlled  by  the  supreme  court.  It  is  a  tremendous 
power,  but  ndt  more  so  than  the  alleged  arbitrary  power  said  to 
be  reposed  in  the  inferior  courts.  It  is  to  be  exercised  only 
when  solemn  duty  shall  force  interference.  There  may  be,  oc- 
casionally, times  when  the  ordinary  processes  and  procedure  of 
the  law]  are  inadequate.  If  courts  tyranically  deprive  citizens 
of  their  liberty  or  property,  and  there  be  no  appeal  or  other 
remedy  except  petition  to  the  supreme  court  for  a  writ  of  super- 
visory control,  at  such  times  the  supreme  court,  under  the  power 
conferred  upon  it  by  the  people  for  their  own  protection,  must 
exercise  this  dangerous  power, — dangerous  because  it  is  possible 
that  it  may  be  improperly  exercised.     The  danger  of  its  im- 
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proper  exercise  by  the  supreme  court,  removed,  as  its  justices 
are,  from  local  clamor  and  prejudice,  is  not  as  great  as  uncon- 
trollable power  in  a  single  judge  or  justice  of  the  peace,  who, 
it  is  claimed,  may  do  as  he  please  in  contempt  cases,  provided  he 
cause  the  record  to  be  written  up  with  skill,  and  be  only  liable 
to  a  proceeding  for  his  removal,  or  to  have  his  acts  passed  upon 
at  the  polls  at  the  next  election,  if  he  stand  for  re-election,  and 
perhaps  by  only  a  single  score  of  voters  in  a  township  election. 
This  writ  must  not  be,  and  will  not  be,  used  to  supplant  effective 
remedies  provided  by  law. 


STATE  ex  rei,.  BOYLE  et  al.,  Relatobs,  v.  DISTRICT 
COURT  OF  THE  SECOND  JUDICIAL  DIS- 
TRICT et  ai*,  Respondents. 

(No.  1,803.) 
(Submitted  April  12,  1902.     Decided  July  21,  1002.) 

Contempt — Supervisory  Control — Review. 

On  an  application  for  a  writ  of  supervisory  control  to  annul  a  contempt  order, 
the  supreme  court  may  look  into  the  evidence  properly  before  it  for  the 
purpose  of  ascertaining  whether  there  was  any  substantial  evidence  on 
which  to  base  the  order. 

Application  by  J.  Boyle  and  others  for  a  writ  of  super- 
visory control  to  the  district  court  of  the  Second  judicial  disr 
trict  and  the  Honorable  William  Clancy,  judge  thereof,  and  an- 
other, to  annul  an  order  adjudging  applicants  in  contempt. 
Application  denied. 

Mr.  J.  E.  Healy,  Mr.  J.  M.  Hinkle,  and  Messrs.  Breen  & 
Mackel,  for  Relators. 

Messrs.  McHatton  &  Cotter,  for  Respondents. 
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MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

Application  for  wirit  of  supervisory  control.  The  petitioners 
heretofore  unsuccessfully  sought,  by  writs  of  habeas  corpus  and 
certiorari,  to  annul  a  judgment  of  contempt  against  them.  (In 
re  Boyle  (State  ex  rel.  Boyle  et  al.  v.  District  Court  of  Second 
Judicial  Dist.)  26  Mont  365,  68  Pac.  409.)  They  now  ask  for 
a  writ  of  supervisory  control,  and  present  all  the  evidence  taken 
in  the  court  below  on  the  hearing.  Jurisdiction  in  this  court 
to  grant  the  writ  prayed  for  is  questioned.  The  objection  is 
disposed  of  by  the  opinion  in  State  ex  rel.  Sutton  v.  District 
Court  of  Second  Judicial  DisL,  ante,  p.  128,  69  Pac.  988. 

Upon  an  application  of  this  kind  we  may  look  into  the  evi- 
dence properly  brought  before  us  for  the  purpose  of 'ascertaining 
whether  there  was  any  substantial  evidence  to  justify  the  finding 
upon  which  the  judgment  of  constructive  contempt  was  based. 
After  careful  consideration,  we  are  not  prepared  to  say  that  such 
evidence  was  lacking.  The  application  is  therefore  denied,  and 
the  proceeding  dismissed. 

Dismissed. 


CITY  OF  HELENA,  Appellant,  v.  ROGAN  et  al., 
Respondents. 

(No.  1,684.) 

On  Motion  fok  Rehearing. 

(Submitted  June  9,  1902.     Decided  July  21,  1902.) 

Municipal  Corporations — Water  Supply — Eminent  Domain — 
Consent  of  Owner — Pleading  and  Proof — Statutory  Con- 
struction. 

1.  Since  the  amendment  of  the  Political  Code  of  1895,  Sec.  4800,  by  Session 
Laws  of  1897,  p.  203,  to  read  as  in  such  Act  provided,  and  omitting  the 
provisions  of  such  section  and  of  the  Act  of  March  7,  1893,  requiring  a 
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city,  before  condemnation  proceedings  to  acquire  title  to  property  for  a 
water  supply,  to  endeavor  to  agree  with  owners  of  such  property  for  the 
purchase  thereof,  in  proceedings  by  a  city  to  condemn  property  for  such 
purpose  it  is  not  necessary  to  allege  or  prove  that  the  city  had  endeavored 
to  obtain  the  consent  of  the  owners  of  the  property  to  the  taking  thereof. 
2.  Where  a  provision  of  a  statute  is  amended  by  an  Act  using  the  words  "to 
read  as  follows,"  it  must  be  the  intention  of  the  lawmakers  to  make  the 
amendment  a  substitute  for  the  old  provision,  and  to  have  it  take  its  place 
exclusively. 

Motion  for  rehearing.    Denied. 

For  former  opinion,  see  26  Montana,  p.  462,  68  Pac.  798. 

MR  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court. 

This  cause  is  before  us  on  motion  of  the  appellant  for  a  re- 
hearing. It  is  contended  that  we  erred  in  what  is  held  in  the 
opinion  (26  Mont.  452,  68  Pac.  798)  respecting  the  necessity 
of  sufficiently  describing  the  property  to  be  taken.  We  have 
carefully  considered  the  able  brief  of  counsel,  but  do  not  see  any 
reason  why  we  should  modify  anything  we  have  said  upon  this 
matter. 

A  question  was  submitted  in  the  briefs  of  counsel  which  was 
not  discussed  in  the  opinion,  and  we  are  asked  to  pass  upon  it 
now.  It  is  this :  Is  it  necessary  to  allege  and  prove  that,  before 
beginning  suit  to  condemn  the  property,  appellant  endeavored  to 
obtain  the  consent  of  the  several  defendants  to  take  the  same 
for  the  intended  purpose?  The  laws  of  this  state  a9  they  are 
now,  and  were  when  the  suit  was  commenced,  do  not  and  did 
not  require  such  an  allegation  to  be  made.  In  the  absence  of 
any  authority  supporting  any  contention  that  such  allegation 
or  proof  must  bo  made,  and  there  being  no  such  requirement  in 
our  Code  as  amended  by  the  session  laws,  we  hold  that  it  is  not 
necessary  to  allege  or  prove  that  appellant  negotiated  with  the 
defendants  for  a  cession  to  it  of  the  property  which  it  seeks  to 
obtain  under  the  law  of  eminent  domain.  There  are  many 
authorities  which  hold  that  such  an  allegation,  with  proof  if 
the  allegation  be  traversed  by  answer,  is  necessary  to  be  made; 
but  such  authorities  seem  all  to.  be  in  states  where  laws  require 
such  attempts  to  obtain  the  consent  of  the  owners  to  be  made 
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prior  to  suit;  we  find  none  which  hold  thus  in  the  absence  of 
such  requirement  of  statute.  Upon  principle,  we  do  not  see  that 
such  allegation  or  proof  need  be  made.  The  owner  of  the  prop- 
erty owes  no  duty  to  the  would-be  taker  thereof.  He  therefore 
cannot  be  put  in  the  wrong.  No  tender  is  necessary.  He  cannot 
be  taxed  with  costs.  If  the  suit  be  just,  and  plaintiff  prevail, 
then  the  law  presumes  that  a  just  and  reasonable  compensation 
will  be  made  to  each  owner  under  the  direction  of  the  court 

The  case  of  Glass  v.  Basin  Mining  &  Concentrating  Co.,  22 
Mont  151,  55  Pac  1047,  cited  contra,  is  not  in  point,  as  that 
case  was  decided  under  the  law,  then  in  force,  requiring  a  mine 
owner,  under  Section  1497,  of  the  Fifth  Division  of  the  Com- 
piled Statutes  of  1887,  to  make  an  attempt  to  come  to  an  agree- 
ment with  the  owner  of  certain  land  over  which  he  wished  to  run 
a  ditch,  before  he  could  exercise  his  right  to  construct  such  ditch 
over  the  land,  against  the  will  of  the  owner,  in  the  way  pro- 
vided by  law.  In  the  case  before  us  there  is  not  now,  as  we 
have  said,  any  such  condition  precedent  to  the  bringing  of  the 
suit  to  condemn. 

The  Political  Code  of  1895  (Section  4800),  prescribing  the 
powers  of  cities,  was  amended  by  House  Bill  No.  203  (Session 
Laws  of  1897,  p.  203),  entitled  "An  Act  to  amend  Section 
4800  of  the  Political  Code  relative  to  legislative 
powers  of  cities  and  to  enable  cities  and  towns  to 
acquire  by  purchase,  construction  or  condemnation  pro- 
ceedings water  plants,  water  supplies,  franchises,  public 
buildings  and  sewers."  The  phrase,  "so  as  to  read  as  follows," 
was  used  by  the  legislature  in  the  enactment  of  the  bill.  The 
Act  of  March  7,  1893  (Session  Laws,  1893,  p.  113),  was  one 
of  the  Acts  enumerated  in  Sections  5183  and  5184  of  the  Po- 
litical Cede,  continuing  in  force  certain  Acts  or  parts  of  Acts. 
The  subject-matter  of  the  powers  of  city  governments  in  respect 
of  acquiring  water,  water  plants,  water  works,  and  the  like, 
conferred  in  the  Act  of  1893  and  Section  4800,  is  covered  and 
revised  in  the  Act  of  1897.  Hevision  of  statutes  implies  a  re- 
examination of  them.  A  revision  is  intended  to  take  the  place 
of  the  law  as  previously  formulated,  and  operates  to  repeal  it. 
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Where  a  provision  is  amended  by  an  Act  using  the  words  "to 
read  as  follows,"  it  must  be  the  intention  of  the  lawmakers  to 
make  the  amendment  a  substitute  for  the  old  provision,  and  to 
have  it  take  its  place  exclusively.  (Sutherland  on  St.  Const 
(Ed.  1891),  Sec.  154;  Territory  v.  Ashby,  2  Mont,  at  page  94; 
Proctor  v.  Cascade  Co.,  20  Mont  315,  50  Pac,  1017.)  In  the 
statute  of  1897  (Session  Laws,  1897,  p.  203),  there  is  not  any- 
thing requiring  such  attempt  to  agree  with  the  owner,  and  there- 
fore there  is  no  such  requirement 
The  motion  for  rehearing  is  denied. 

Denied. 
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U  gg,        BAND,  Appellant,  v.  KIPP  et  al.,  Respondents. 

(No.  1,463.) 
(Submitted  May  7,  1902.    Decided  July  28,  1902.) 

New  Trial  —  Newly  Discovered  Evidence  —  Due  Diligence — 
Surprise — Appeal. 

1.  Where  the  evidence  was  conflicting,  and  the  trial  court,  in  mak'ng  an  order 
for  a  new  trial,  excluded  from  its  consideration  the  question  of  Its  insuffi- 
ciency, such  conclusion  will  be  accepted  without  a  re-examination  on  appeal* 

2.  Where  defendant's  affidavits  in  support  of  a  motion  for  a  new  trial  for 
newly  discovered  evidence  in  a  suit  for  a  balance  of  account  merely  stated 
that  due  diligence  had  been  used,  and  it  appeared  that  an  inquiry  of  his 
codefendent,  or  an  examination  of  the  firm  books  in  his  possession,  which 
he  said  he  could  not  find  till  after  the  trial,  would  have  apprised  him  of 
all  the  facts  alleged  to  have  been  discovered,  the  motion  should  have  been 
denied,  though  the  evidence  itself  was  material. 

8.  Where  the  only  evidence  of  surprise  was  that  defendant  did  not  expect  a 
witness  to  testify  as  he  did,  and  the  evidence  with  which  he  proposed  to 
rebut  this  witness  could  have  been  obtained  by  due  diligence,  the  motion 
for  a  new  trial  should  have  been  denied. 

Appeal  from  District  Court,  Silver  Bow  County;  William, 
Clancy,  Judge. 
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Action  by  Robert  N.  Rand  against  Louis  Kipp  and  Henry 
Kipp,  co-partners  doing  business  as  Kipp  Brothers.  Judgment 
for  plaintiff,  and  from  an  order  granting  defendants'  motion 
for  a  new  trial,  plaintiff  appeals.    Reversed. 

Messrs.  McHatton  &  Cotter,  for  Appellant. 

Messrs.  Campbell  &  Parr,  for  Respondents. 

Surprise  at  the  testimony  of  a  witness  is  not  ground  for  a  new 
trial  unless  it  can  be  shown  that  such  testimony  was  not  true, 
or  that  the  evidence  to  be  produced  on  another  trial  is  such  as 
will  probably  secure  a  different  result.  {People  v.  Jocelyn,  29 
Cal.  562;  Chartery's  Estate,  56  Cal.  470;  Delmas  v.  Martin, 
39  Cal.  555;  Meham,  v.  Chicago,  etc.  R.  Co.,  55  Iowa,  305; 
May  field  v.  State,  44  Tex.  59 ;  Hull  v.  Minneapolis  St.  B.  Co., 
64  Minn.  402 ;  Stellwagen  v.  Life  Ass'n  of  America,  14  Blatchf. 
(U.  S.)  349;  Allen  v.  Young,  6  T.  B.  Mon.  (Ky.)  136;  De- 
Florez  v.  Raynolds,  16  Blatchf.  (-IT.  S.)  397;  Andrist  v.  Union 
Pac.  Ry.  Co.,  30  Fed.  Rep.  345.)  The  object  of  a  bill  of  par- 
ticulars is  to  prevent  surprise  on  the  trial.  (Drake  v.  Thayer, 
5  Robt.  (K  Y.)  694 ;  3  Ency.  P.  &  P.  p.  519.)  They  have  not 
shown  by  affidavit  or  otherwise,  which  it  was  their  privilege  to 
do,  upon  the  hearing  of  the  motion  for  a  new  trial,  that  the  facts 
set  forth  in  the  above  affidavits  are  not  true. 

The  general  principle  is,  if  the  unsuccessful  party  after  the 
trial  of  the  case,  finds  new  evidence  of  such  character  as  to  con- 
vince the  court  that  an  injustice  has  been  done,  and  that  a  new 
trial  will  change  the  result,  he  is  entitled  to  a  new  trial.  (  Weak 
y.  Calloway,  7  Price,  677 ;  Moore  v.  Coats,  35  Ohio  St.  177 ; 
Leyson  v.  Davis,  17  Mont  220.)  It  is  only  necessary  for  re- 
spondent to  show  that  the  judgment  is  unjust  and  that  he  has 
a  good  defense  to  the  action  or  a  portion  thereof,  in  order  that 
courts  will  grant  a  new  trial.  (Hinman  v.  Hamilton  Paper  Co., 
53  Wip.  169 ;  Plain  v.  Shaffner,  37  111.  App.  394 ;  Hull  v.  7in- 
ing,  17  Wash.  352 ;  Chinn  v.  Taylor,  64  Tex.  385 ;  Buford  v. 
Bos  tick,  50  Tex.  371 ;  StUlivagon  v.  Life  Ass'n  of  America,  14 
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Blatchf.  (U.  S.)  349.)  It  is  more  important  that  justice  be 
done  than  that  progress  be  made  on  the  calendar.  (Blain  v. 
Slvaffner,  37  111.  App.  384 ;  Waugh  v.  Suter,  3  111.  App.  275 ; 
Souerby  v.  Fisher,  62  111.  135 ;  Mason  v.  McNamara,  57  111. 
274.) 

As  to  what  constitutes  ordinary  prudence,  no  rules  can  be 
laid  down  as  universally  applicable,  nor  is  it  necessary  to  lay 
down  any  rule  upon  the  subject  as  applying.  (Guy  v.  Hartley ', 
21  Cal.  397.)  It  is  difficult  if  not  impracticable  to  lay  down 
any  precise  rule  apon  the  subject  of  new  trials;  they  must  de- 
pend so  much  upon  the  nature  of  the  controversy,  and  the  whole 
complexion  of  the  cause,  that  no  general  rule  can  be  laid  down 
without  having  so  many  exceptions  that  it  would  rather  em- 
barass  than  facilitate  the  administration  of  justice.  (Brevard 
v.  Graham,  2  Bibb.  (Ky.)  177.) 

A  decision  of  the  lower  court  is  usually  sustained  unless  the 
abuse  of  discretion  is  manifest.  It  is  well  said  that  as  a  general 
rule  a  trial  judge  is  more  capable  of  correctly  deciding  whether 
the  surprise  alleged  is  induced  by  oversight,  inattention  or  for- 
getfulness  than  a  reviewing  court.  Many  matters  transpire  in 
the  conduct  of  a  case  in  the  court  room  which  it  is  almost  im- 
possible to  present  in  detail  to  another  tribunal,  and  of  all  of 
which  the  trial  judge  is  necessarily  observant.  (Green  v.  Bulk- 
ley,  23  Kan.  130.)  And  is  now  a  ground  in  civil  and  criminal 
cases  in  nearly  all  the  states,  especially  of  Montana.  (See  1171, 
Subd.  4,  Code  of  Civil  Procedure.)  A  new  trial  for  this  cause 
will  often  promote  justice  and  relieve  a  party  from  a  verdict 
contrary  to  the  real  merits  of  the  case.  (14  Ency.  Pleading  & 
Pr.,  pages  791-796 ;  Leyson  v.  Davis,  17  Mont  220.) 

MR  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Action  by  plaintiff  to  recover  of  the  defendants,  as  copart- 
ners under  the  firm  name  of  Kipp  Bros.,  the  sum  of  $485,  al- 
leged to  be  due  upon  a  balance  of  account  for  beef  cattle  sold 
and  delivered  to  defendants  at  their  special  instance  and  re- 
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qu^st,  -with  interest  from  June  1,  1893,  for  vexatious  and  un- 
reasonable delay  of  payment 

Defendant  Louis  Kipp  suffered  judgment  by  default.  Defend- 
ant Henry  Kipp  answered,  denying  specifically  all  the  aver- 
ments of  the  complaint  There  was  a  verdict  for  the  plaintiff 
for  the  amount  claimed,  with  interest,  and  judgment  was  en- 
tered accordingly.  The  defendant  applied  for  a  new  trial, 
basing  his  motion  upon  newly  discovered  evidence,  surprise, 
insufficiency  of  the  evidence  to  justify  the  verdict,  and  errors 
of  law  at  the  trial,  and  exceptions  thereto  duly  reserved.  The 
court  granted  the  motion,  basing  the  order  expressly  upon  the 
grounds  of  newly  discovered  evidence  and  surprise.  Plaintiff 
has  appealed. 

As  the  court,  in  making  the  order,  excluded  from  its  consid- 
eration the  question  of  the  insufficiency  of  the  evidence  to  jus- 
tify the  verdict,  thus  impliedly  refusing  to  grant  a  new  trial  on 
that  ground;  and  as  it  appears  that  there  is  a  substantial  con- 
flict in  the  evidence,  and  that  it  was  therefore  not  incumbent 
upon  the  court,  in  the  exercise  of  its  discretion,  to  grant  the 
motion  on  that  ground,  we  shall  accept  the  conclusion  of  the 
court  thereon,  and  not  undertake  to  re-examine  the  evidence. 
(Menard  v.  Montana  Centred  Railway  Co.,  22  Mont  345,  56 
Pac.  592;  Kaufman  v.  Maier,  94  Cal.  269,  29  Pac.  481,  18 
L.  R  A.  124.) 

Of  the  two  errors  of  law  assigned,  it  is  sufficient  to  say  that 
they  are  wholly  without  merit,  and  furnish  no  justification  for 
the  order. 

We  shall  not  undertake  to  set  out  and  analyze  the  affidavits 
presented  to  show  newly  discovered  evidence  and  surprise.  They 
have  reference  to  certain  entries  upon  the  books  of  the  firm  of 
Kipp  Bros,  in  1892,  which  were  made  by  the  bookkeeper  em- 
ployed by  them  at  that  time.  The  defendant  claims  that  these 
entries  show  conclusively  that  the  principal  item  in  the  account 
in  action  was  canceled  in  1892.  Conceding  that  the  evidence  is 
material,  and  that  it  meets  all  the  other  requirements  necessary 
to  make  it  sufficient  to  move  the  discretion  of  the  court  to  grant 
a  retrial  of  the  issues  in  the  case,  the  affidavits  show  that  by  the 
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exercise  of  due  diligence  in  the  use  of  the  means  of  knowledge 
in  possession  of  the  defendant  the  evidence  could  easily  have 
been  produced  at  the  trial.  True,  the  plaintiff  states  the  con- 
trary, by  way  of  conclusion ;  but  it  is  apparent  that  seasonable 
inquiry  of  his  codef  endant,  or  an  examination  of  the  books  used 
in  the  business,  and  showing  the  transactions  between  the  plain- 
tiff and  the  firm:  during  several  years,  would  have  put  him  in 
possession  of  all  the  facts  now  alleged  to  have  been  discovered 
since  the  trial.  Furthermore,  the  suit  is  for  a  balance  of  ac- 
count, and,  though  the  defendant  had  ample  notice  of  this  fact, 
and  that  a  proper  presentation  of  his  defense  would  require  an 
examination  of  the  firm  books,  he  does  not  pretend  to  have  made 
an  attempt  to  obtain  them  prior  to  the  trial ;  nor  does  he  state 
any  fact  to  show  that  they  could  not  have  been  had  at  any  time 
he  desired  them.  He  contents  himself  by  stating  that  he  did 
not  know  where  they  were,  and  oould  not  find  them  until  after 
the  trial.  So  far  as  the  record  shows,  the  books  were  in  his  pos- 
session, and  he  did  not  consult  or  produce  them  because  he  did 
not  think  they  would  be  of  material  assistance. 

Courts  act  cautiously  upon  such  applications,  and  in  order 
to  obtain  relief  the  moving  party  is  bound  to  rebut  the  presump- 
tion that  the  verdict  is  correct,  and  to  make  out  a  prima  facie 
showing  that  he  exercised  due  diligence  in  the  preparation  of 
his  case.     (14  Enc.  PI.  &  Prac  790,  791.) 

The  same  rule  applies  with  equal  force  to  the  ground  of  sur- 
prise.   The  matter  of  surprise  is  alleged  to  have  been  the  testi- 
mony of  Louis  Kipp-,  who  dealt  with  the  plaintiff  in  the  trans- 
actions in  controversy.     He  testified  that  he  purchased  a  large 
part  of  the  cattle  in  1892,  and  that  the  firm  had  not  been  dis- 
solved in  December,  1893,  as  was  claimed  by  the  defendant. 
The  defendant  says  in  his  affidavit  that  he  oould  not  rebut  this 
testimony  at  the  trial,  and  therefore  allowed  the  hearing  to  pro- 
ceed to  the  end.     The  record  does  not  reveal  a  suggestion  of  sur- 
prise, or  that  the  defendant  sought  a  continuance  in  order  to 
enable  him  to  meet  the  testimony  so  given.     The  only  evidence 
presented  upon  this  point  is  that  he  did  not  expect  his  brother 
to  testify  as  he  did,  and  the  evidence  with  which  he  proposed  to 
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rebut  the  testimony  so  given  is  the  same  as  that  which  is  alleged 
to  have  been  discovered  since  the  trial.  This,  as  we  have  al- 
ready pointed  out,  could  have  been  used,  had  reasonable  dili- 
gence been  employed  to  proeure  it. 

It  was  therefore  an  abuse  of  discretion  in  the  trial  courl  to 
vacate  the  finding  of  the  jury,  an&  to  allow  a  re-examination  of 
the  issues  upon  the  showing  made.  Let  the  order  be  reversed  at 
the  costs  of  respondent. 

Reversed  and  remanded. 


McDERMOTT  MINING  CJOMPANY,  Appellant,  v.  Mc- 
DERMOTT et  al.,  Respondents. 

(No.   1,420.) 
(Submitted  March  6,  1902.    Decided  July  28,  1902.) 

Estoppel — Deed — After-Acquired  Title  —  Corporations — Min- 
ing Claim — Forfeiture — Purchase  by  Director. 

1.  Compiled  Statutes  of  1887,  Fifth  Division,  Sec.  267,  provides  that  if  any 
person  convey  any  real  estate  by  conveyance  purporting  to  convey  the  fee 
simple,  and  shall  not  have  the  legal  estate,  but  shall  afterwards  acquire 
the  same,  the  estate  subsequently  acquired  shall  pass  to  the  grantee.  In  a 
deed  to  a  mining  claim  the  grantor  "granted,  bargained,  ard  sold"  the 
same,  and  the  habendum  expressly  covenanted  that  the  grantor  conveyed 
all  right,  title,  interest,  and  estate  which  might  thereafter  be  acquired  by 
any  patent  issued  by  the  government  under  the  proceedings,  previously  in- 
stituted. Held,  that  under  the  statute  the  words  "granted."  etc.,  (as  the  court  as- 
sumes) and  under  the  common  law  the  habendum,  were  sufficient  to  estop  the 
grantor  from  asserting  an  after-acquired  title  Inconsistent  with  the  title  Intended  to 
be  conveyed. 

2.  A  deed  to  a  mining  claim  conveying  all  the  owner's  interest,  and  all  estate 
that  might  be  acquired  under  proceedings  previously  instituted,  was  in  form 
sufficient  to  estop  the  grantor  from  asserting  a  title  Inconsistent  with  that 
intended  to  be  conveyed.  The  grantee  failed  to  do  the  required  repre- 
sentation for  a  certain  year,  and  did  not  resume  work  the  next  year  until 
a  third  party  had  in  good  faith  relocated  the  claim,  and  the  relocator  con- 
veyed to  the  original  grantor.  Held,  that  such  grantor  was  not  estopped 
by  his  deed  from  asserting  title  under  the  deed  to  him  from  the  relocator. 

3.  Where  a  mining  claim  is  forfeited  owing  to  the  corporation  owning  it  failing 
to  do  the  required  representation,  a  purchase  of  the  claim  by  a  director 
and  trustee  of  the  corporation  from  a  relocator,  in  good  faith,  does  not 
inure  to  the  benefit  of  che  corporation. 
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Appeal  from  District  Court,  Granite  County;  F,  H.  Woody, 
Judge. 

Action  by  the  McDermott  Mining  Company  against  Peter  S. 
McDermott,  as  administrator  of  the  estate  of  Michael  McDer- 
mott, deceased/  and  others.  From  a  judgment  for  defendants, 
and  from  an  order  denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Messrs.  Rodgers  &  Rodgers,  Mr.  Ed.  Scharnikow,  Mr.  H.  P. 
Napton,  and  Messrs.  Forbis  &  Evans,  for  Appellant. 

The  question  on  the  construction  of  Section  267  is  not  new 
in  this  state.  The  question  was  discussed  in  Meyendorf  v.  Froh- 
ner,  3  Mont.  282.  We  also  call  the  court's  attention  to  the  case 
of  Shreve  v.  Copper  Bell  Mining  Company,  11  Mont.  300. 
Chief  Justice  Blake,  after  hearing  this  argument,  cited  to  the 
contrary  the  case  of  Kelley  v.  Taylor,  23  Cal.  11,  as  sustaining 
a  contrary  principle,  and  then  cited  and  approved  Clark  v. 
Baker,  14  Cal.  612,  and  numerous  other  decisions,  laying  down 
the  rule  that  we  contend  for.  When  we  consider  that  the  ques- 
tion involved  in  Shreve  v.  Copper  Bell  Mining  Company  was 
as  to  the  effect  of  a  deed  upon  different  locations,  we  cannot  but 
conclude  that  the  matter  has  been  fully  decided  by  the  supreme 
court  of  this  state,  and  that  a  deed  which  purported  to  convey 
the  title  to  a  mining  claim  conveys  any  title  which  the  grantor 
may  thereafter  acquire  in  any  manner  to  the  sarnie  premises. 
(Kerdaldie  v.  Larabee,  89  Am.  Dec.  205 ;  Dalton  v.  Hamilton, 
50  Cal.  422 ;  Vellejo  L.  Co.  v.  Viera,  48  Cal.  372-379  ;Quivy  v. 
Baker,  37  Cal.  465  ;  Be  Frieze  v.  Quint,  94  Cal.  653 ;  Taylor  v. 
Holter,  1  Mont.  708;  Alexander  v.  Sherman,  16  Pac.  45.) 

An  abandonment  consist  of  both  act  and  intention.  There 
must  be  not  only  the  act  of  abandonment — the  going  away  from 
the  property — but  the  purpose  must  be  formed  not  to  again  re- 
turn and  claim  the  property,  and  to  leave  it  open  to  the  appro- 
priation of  others.  This  cannot  be  said  of  the  company  or  any 
of  its  officers  or  agents  or  stockholders.  The  only  act  of  the 
company  which  it  has  been  attempted  to  construe  into  abandon- 
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rnent  is  its  failure  to  do  the  assessment  work  for  1892.  This 
constitutes  forfeiture  and  has  never  been  held  to  be  abandon- 
ment It  lacks  the  essential  element  of  intention.  This  prin- 
ciple has  been  announced  in  numerous  oases  in  Montana  and 
elsewhere.  (Gassert  v.  Noyes,  18  Mont.  216;  Smith  v.  Hope, 
18  Mont  432 ;  St  John  v.  Eidd,  26  CaJ.  264 ;  Moon  v.  Rollins, 
36  Cal.  333;  Stone  v.  Geyser  Q.  M.  Co.,  52  Oal.  315;  Mallelt 
v.  Uncle  Sam  Co.,  1  Nev.  188.) 

It  is  claimed  by  respondents  that  inasmuch  as  the  property 
was  not  represented  for  the  year  1892,  it  was  subject  to  reloca- 
tion by  any  one,  and  that  its  forfeiture  by  the  company  termi- 
nated the  fiduciary  relation  between  it  and  McDermott,  and  left 
him  free  to  locate  the  property  for  himself.  If  this  reasoning 
be  correct,  then  any  agent  or  officer  may  relocate  the  property 
of  his  principal,  after  forfeiture.  That  such  is  not  the  correct 
doctrine  all  the  authorities  agree.  If  it  were  correct,  we  cannot 
imagine  a  case  where  the  agent  might  not  relocate  the  forfeited 
property  of  his  principal,  and  there  would  be  no  authorities 
holding  him  as  trustee.  There  must  be  a  forfeiture  before  there 
can  be  a  relocation.  If  forfeiture  renders  the  property  subject 
to  be  taken  by  any  one,  why  should  we  find  authorities  announc- 
ing the  doctrine  that  relocations  made  by  the  agents  are  in  vio- 
lation of  their  trust  relations  and  are  held  for  the  principal's 
benefit?  The  very  statement  of  the  proposition  answers  it 
If  one  who  has  a  duty  to  perform  to  his  principal  may  neglect 
that  duty,  and  then  improve  the  opportunity  to  benefit  himself, 
through  these  same  acts  of  neglect  or  malfeasance,  then  what 
the  law  calls  the  fiduciary  relation  between  principal  and  agent 
is  nothing  more  than  a  lure  set  to  catch  the  principal.  We  re- 
spectfully submit  that  a  correct  principle  has  been  announced 
by  the  authorities  upon  the  question  and  that  the  cases  are  anal- 
agous  with  the  one  under  consideration.  Of  course,  there  are 
differences  of  fact  in  all  cases,  but  the  governing  principles  must 
be  the  same  in  all.  (Lockhari  v.  Rollins,  21  Pac.  413 ;  Lindley 
on  Mines,  Sec.  407 ;  Utah  M.  Co.  v.  Dickert,  21  Pac.  1002, 
1009;  Largey  v.  Rartlett,  18  Mont  265.)  Upon  the  general 
question  of  fiduciary  character  between  the  trustee  and  the  cor- 
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poration,  and  treating  generally  of  acts  similar  to  acts  in  this 
case,  we  cite  the  court  the  following  authorities :  Thompson  on 
Corporations,  4009-10-11-12-16-22-23-24-29,  4070-72-73,  and 
also  the  following  cases  which  are  illustrative  of  the  question  in 
this  case:  San  Francisco  W.  Co.  v.  Patee,  86  Cal.  623 ;  Raleigh 
v.  Fitzpatrick,  43  N.  J.  Eq.  501 ;  Sargent  v.  Kansas  Middling 
R.  R.  Co.,  29  Pac.  1063 ;  Tyler  v.  8<mbom,  4LRA.  218,  and 
notes;  Robinson  v.  Jewett,  116  ]ST.  T.  40;  Oower  v.  Anderson, 
59  Gal.  119 ;  Meechem  on  Agency,  454-55-58. 

Mr.  D.  M.  Durfee,  and  Messrs.  McConnell  &  McConnell,  for 
Respondents. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  quiet  title  in  the  plaintiff  to  the 
Northwest  lode  mining  claim,  and  to  obtain  a  decree  requiring 
the  defendants  to  convey  the  property  to  the  plaintiff.  From 
an  order  refusing  the  plaintiff  a  new  trial,  and  from  the  judg- 
ment, these  appeals  are  prosecuted. 

The  following  facts  are  conceded:  Michael  McDermott, 
whoso  administrator  is  one  of  the  defendants,  owned  the  North- 
west lode  claim  (not  patented)  in  1889,  and  in  that  year  he  and 
others  organized  the  plaintiff  corporation,  which,  on  August  14, 
1889,  purchased  the  claim,  paying  to  McDermott  therefor  a 
part  of  its  capital  stock.  In  the  granting  clause  of  his  deed, 
McDermott  "granted,  bargained,  sold,  remised,  released,  and 
forever  quitclaimed"  the  Northwest  lode  mining  claim.  In  the 
habendum  and  tenendum  clause  is  the  following  covenant:  "It 
is  expressly  covenanted  that  it  is  intended  hereby  to  convey  any 
and  all  right,  title,  interest  and  estate  which  may  hereafter  be 
acquired  to  said  premises,  or  any  part  therectf,  by  virtue  of  any 
patent  which  may  hereafter  be  issued  by  the  United  States  gov- 
ernment therefor  under  the  proceedings  heretofore  instituted  in 
that  behalf."  It  does  not  appear  that  a  patent  was  ever  issued. 
Upon  the  delivery  of  the  deed  the  plaintiff  took  possession,  and 
expended  $4,000  in  working  the  claim.     In  June,  1890,  the 
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plaintiff,  not  having  been  able  to  find  any  ore  of  value,  and  be- 
ing without  ready  money,  suspended  work,  closed  the  mine,  and 
moved  the  machinery  (which  it  had  rented)  therefrom.  In  the 
autumn  of  that  year,  one  of  the  trustees  of  the  plaintiff  placed 
with  McDermott  a  small  amount  of  personal  property  belonging 
to  it,  with  directions  to  take  care  of  the  same,  and  to  look  after 
the  mining  claim,  his  wages  to  be  $25  a  month,  but  he  was  not 
employed  for  any  definite  length  of  time.  In  1891  the  plaintiff 
caused  to  be  done  the  annual  work  necessary  to  prevent  a  for- 
feiture. No  work  of  any  kind  whatever  was  done  by  the  plain- 
tiff in  or  about  the  claim  after  1891.  Between  June,  1890,  and 
the  23d  day  of  November,  1897, — a  period  of  seven  years  and 
four  months, — the  board  of  trustees  held  no  meeting  and  no  en- 
tries in  the  books  were  made.  From  the  time  the  plaintiff  cor- 
poration was  formed  until  the  death  of  McDermott,  he  was  one 
of  its  trustees  or  directors,  and  during  the  time  the  claim  was 
worked  he  was  employed  as  a  common  laborer  thereon.  The 
representation  work  not  having  been  done  for  the  year  1892, 
and  work  not  having  been  resumed  thereon  after  December  31st 
of  that  year,  the  mining  ground  became  subject  to  relocation  as 
part  of  the  public  mineral  domain  of  the  United  States.  On 
the  4th  day  of  January,  1893,  one  Brogan  duly  located  the  min- 
ing ground  in  question  as  the  "Shamrock,"  and  entered  into  its 
possession.  Thereafter,  and  on  the  28th  day  of  February,  1893, 
Brogan  by  deed  conveyed  the  Shamrock  claim  so  located  by  him 
to  Michael  McDermott  for  the  consideration  of  $5.  In  August, 
1897,  McDermott  died,  and  the  defendant  Peter  S.  McDermott 
was  appointed  administrator  of  his  estate.  The  other  defend- 
ants McDermott  are  the  heirs  at  law  of  the  deoeden^  and  the 
remaining  defendants  were  lessees  having  the  option  of  purchas- 
ing the  claim.  In  that  month  the  officers  of  the  plaintiff  learned 
that  there  had  been  discovered  in  the  claim  a  body  of  pay  ore 
by  the  lessees ;  whereupon  the  board  of  trustees  met  in  the  fol- 
lowing November,  and  a  claim  of  ownership  to  the  Shamrock 
lode  was  made.  As  we  hav.e  said,  the  foregoing  facts  are  undis- 
puted. 

The  contested  questions  of  ultimate  fact  are:     (1)  Had  the 
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plaintiff  abandoned  the  Northwest  lode  claim  prior  to  the  locar 
tion  by  Brogan  ?  and,  (2)  :  If  the  claim  was  not  so  abandoned, 
did  Michael  McDermott,  in  violation  of  any  duty  which  he  owed 
to  the  company,  allow  the  claim  to  be  unrepresented  for  the 
year  1892,  and  cause  Brogan  to  locate  it  for  his  benefit?  These 
questions  the  jury  and  the  court  solved  in  favor  of  the  defend- 
ants, finding  that  the  plaintiff  failed  to  represent  the  Northwest 
lode  mining  claim  in  1892,  with  the  the  intention  of  abandoning 
it;  that  the  plaintiff  did  abandon  the  claim  on  December  81, 
1892 ;  that  Brogan  located  the  Shamrock  claim  without  any  in- 
tention to  convey  the  same  to  McDermott,  and  did  not  make,  the 
location  for  or  in  the  interest  of  McDermott ;  and  that  McDer- 
mott was  not,  during  the  year  1892,  the  agent  of  the  plaintiff, 
charged  with  the  duty  of  seeing  that  the  annual  labor  was  done 
to  prevent  forfeiture. 

Did  the  deed  from  McDermott  to  the  plaintiff  convey  to  it 
the  title  thereafter  acquired  by  him  from  Brogan,  or  estop  him 
from  asserting,  as  against  the  plaintiff,  the  title  obtained  from 
Brogan  ?  Did  the  title  obtained  by  McDermott  from  Brogan 
inure  to  the  plaintiff  by  virtue  of  any  trust  relation  between  Mc- 
Dermott and  the  plaintiff  ? 

The  rule  of  the  common  law  is  that  when  a  deed  of  land  con- 
tains a  covenant  of  warranty  or  representation,  express  or  im- 
plied, of  title,  particular  or  general,  in  the  grantor,  who  had  not 
then  the  title  so  warranted  or  represented,  but  afterwards  ac- 
quires it  by  descent  or  purchase,  such  subsequently  acquired 
title  instantly  inures  to  the  benefit  of  the  grantee.  The  grantor 
is  estopped  from  asserting  such  title  in  himself  as  against  his 
grantee ;  he  is  not  permitted  to  contradict  the  terms  of  the  deed 
by  saying  that  he  did  not  have  the  title  which  he  lepresened  or 
covenanted  was  his.  So  the  practical  effect  of  the  estoppel  is  to 
invest  the  grantee  with  the  title  formally  acquired  by  the 
grantor.  This  doctrine  rests  altogether  upon  the  ground  of  es- 
toppel. Except  in  so  far  as  it  had  been  modified  by  statute,  it 
was  in  force  in  Montana  when  the  deeds  in  the  case  at  bar  were 
made.  Now,  at  the  common  law,  the  words  "grant,  bargain 
and  sell,"  as  they  did  not  imply  a  covenant  of  warranty  or  rep- 
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resentation  of  title  in  the  grantor,  could  not  estop  him  from  as- 
serting a  title  which  he  subsequently  acquired.  Nor  did  Section 
285  of  the  Fifth  Division,  General  Laws,  Compiled  Statutes, 
1887,  entirely  change  the  unwritten  law  in  this  regard ;  for  the 
covenants  implied  by  the  words  quoted  are  that  the  grantor  has 
not  previously  conveyed  the  same  real  estate,  or  any  right,  title, 
or  interest  therein,  to  any  person  other  than  the  grantee,  and 
that  it  is  free  from  incumbrances  made  or  suffered  by  the 
grantor  or  any  person  claiming  under  him.  But  Section  267 
provides:  "If  any  person  convey  any  real  estate  by  conveyance 
purporting  to  convey  the  same  in  fee  simple  absolute,  and  shall 
not,  at  the  time  of  such  conveyance,  have  the  legal  estate  in  such 
real  estate,  but  shall  afterwards  acquire  the  same,  the  legal  es- 
tate subsequently  acquired  shall  immediately  pass  to  the  grantee, 
and  such  conveyance  shall  be  valid  as  if  such  legal  estate  had 
been  in  the  grantor  at  the  time  of  the  conveyance."  According 
to  the  construction  of  this  section  in  Meyendorf  v.  Frohner,  3 
Montana  Reports,  282,  and  in  Clark  v.  Baker,  14  California 
Reports,  612,  (76  Ami.  Dec.  449),  the  rule  of  the  common  law 
as  to  the  effect  of  deeds  under  the  Statute  of  Uses  upon  the  sub- 
sequently acquired  estate  of  the  grantor  has  been  changed  there- 
by, and  the  words  "grant,  bargain  and  sell"  serve  to  convey  the 
after-acquired  title.  We  may  therefore  assume  that,  while  the 
granting  clause  in  the  deed  from  McDermott  to  the  plaintiff  did 
not,  when  tested  by  the  rules  of  the  common  law,  serve  to  estop 
the  grantor,  yet  that,  under  Section  267,  supra,  the  clause  had 
the  effect  of  passing  to  the  plaintiff,  so  long  as  it  held  under  the 
deed,  whatever  outstanding  title  he  might  acquire ;  and  we  may 
also  assume — though  it  is  unnecessary  to  do  so — that  the  lan- 
guage in  the  latter  portion  of  the  deed  is  sufficient,  both  at  the 
common  law  and  under  the  statutes,  to  estop  McDermott  and  his 
privies  from  asserting  title  afterwards  acquired  by  him  or  them 
inconsistent  with  the  title  intended  to  be  conveyed  by  the  deed. 
In  other  words,  we  may  concede  that  the  deed  from  McDermott 
to  the  plaintiff  was  effectual  to  convey  to  it  any  title  which  Mo- 
Dermott  might  thereafter  acquire,  provided  the  plaintiff  still 
lawfully  claimed  under  the  deed. 
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But  neither  the  rule  of  the  common  law  nor  that  prescribed 
by  Section  267,  supra,  has  application  to  the  present  case.  The 
court  found  that  the  plaintiff,  with  the  intention  to  abandon  it, 
failed  to  represent  the  Northwest  lode  claim  in  1892,  and  actu- 
ally did  abandon  it  on  December  31st  of  that  year.  The  careful 
examination  to  which  we  have  subjected  the  record  enables  us 
to  say  that  the  evidence  was  sufficient  to  justify  this  finding. 
Again :  Even  if  there  was  not  an  abandonment  it  is  admitted 
that,  by  reason  of  the  plaintiff's  neglect  to  represent  in  1892, 
the  claim  was  open  to  relocation  and  consequent  forfeiture. 
While  it  was  subject  to  forfeiture,  Brogan  located  it.  The  court 
found  that  Brogan  made  the  location  in  good  faith  for  himself, 
and  not  for  McDermott;  that  McDermott  was  not  charged  with 
the  duty  of  seeing  that  the  annual  representation  was  per- 
formed ;  and  that  there  was  no  agreement  or  conspiracy  between 
McDermott  and  Brogan  to  locate  the  claim  for  the  former's 
benefit ;  and  these  findings  were  justified  by  the  evidence.  Aban- 
donment operated,  ipso  facto,  to  extinguish  the  right  and  de- 
feasible title  of  the  plaintiff,  the  claim  at  once  reverted  to  the 
public  domain,  and  any  qualified  person  could  relocate  the 
ground.  If  there  was  not  an  abandonment,  then  the  plaintiff's 
failure  to  do  the  representation  for  1892,  coupled  with  its  fail- 
ure to  resume  work  in  1893  before  Brogan  in  good  faith  made 
his  location,  constituted  a  forfeiture,  extinguished  the  plaintiff's 
right,  reinvested  the  government  with  full  title,  and  simultane- 
ously clothed  Brogan  with  the  rights  flowing  from  a  valid  loca- 
tion. In  either  event — abandonment  or  forfeiture — the  plaintiff 
ceased  to  own  or  have  any  interest  in  the  claim. 

Provided  it  does  not  negative  the  validity  or  impair  the  effi- 
cacy of  the  title  which  he  purported  to  convey,  or  violate  the 
covenants  in  his  deed,  the  grantor,  may  acquire  a  title  subse- 
quently, and  assert  it  against  his  grantee.  (3  Washburn  on  Real 
Property  (6th  Ed.),  p.  110,  Sec.  1933 ;  Tiedeman  on  Real  Prop- 
erty, p.  551,  Sec.  727,  and  cases  there  cited.)  The  purpose  of 
the  rules  referred  to  is  not  to  deprive  the  grantor  of  the  right  to 
become  the  owner  of  the  property  which  he  has  conveyed. 
Abandonment  was  equivalent  in  effect  to  a  deed  by  the  plaintiff 
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gurrendering  the  claim  to  the  government ;  forfeiture  was  tanta- 
mount to  such  a  deed,  and  to  a  grant  from  the  government  to 
Brogan  conferring  upon  him  the  rights  and  privileges  of  a 
locator.  The  deed  from  McDermott  to  the  plaintiff  conveyed 
all  the  possessory  right  which  McDermott  held  in  that  part  of 
the  mineral  land  of  the  United  States  covered  by  the  Northwest 
lode  claim,  and  also  the  title  which  McDermott  might  thereafter 
acquire  by  patent  issued  to  perfect  the  title  obtain td  by  location 
and  compliance  with  the  law;  the  only  title  outstanding  was 
that  of  the  government;  the  plaintiff  either  surrendered  by 
abandonment  or  lost  by  forfeiture,  without  the  fault  of  McDer- 
mott, its  defeasible  title;  if  surrendered  by  abandonment,  the 
estate  of  the  plaintiff  reverted  to  the  government,  and  was 
merged  in  the  paramount  title;  if  lost  by  forfeiture  through 
Brogan's  location,  there  was  a  return  and  merger,  and  at  the 
same  moment  of  time  a  grant  by  the  government  to  the  new 
locator.  As  already  observed,  by  abandonment  an  unpatented 
mining  claim  necessarily  becomes  part  of  the  public  domain; 
by  forfeiture  it  became  such  for  an  instant  only,  the  merger 
and  new  grant  being  simultaneous.  The  land  embraced  within 
the  claim  of  the  plaintiff  was  therefore  part  of  the  public  min- 
eral lands  at  the  time  Brogan  located  the  Shamrock  lode  claim. 
It  cannot  reasonably  be  contended  that,  in  the  absence  of  fraud, 
the  title  acquired  by  McDermott  from  Brogan  passed  to  the 
plaintiff.  If  A.  (McDermott)  conveys  land  to  B.  (plaintiff), 
and  B.  quitclaims  to  C.  (the  government),  and  G  conveys  to 
D.  (Brogan),  and  D.  to  A.  (McDermott),  certainly  B.  (plain- 
tiff) will  not  be  heard  to  say  that  when  A.  (McDermott)  ac- 
quired title  from  D.  (Brogan)  it  passed  to  B.,  or  that  A.  (Mc- 
Dermott) is  estopped.  Brogan,  having  by  his  location  acquired 
a  title  which  was  good  as  against  the  plaintiff,  lawfully  con- 
veyed to  McDermott,  who  acquired  the  title  of  the  locator;  and 
the  fact  that  McDermott  was  at  the- time  a  stockholder  and 
trustee  or  director  of  the  plaintiff  in  nowise  lessened  his  right 
so  to  purchase  and  hold  the  mining  ground.  The  title  obtained 
from  Brogan  did  not  inure  to  the  benefit  of  the  company. 
The  evidence  was  sufficient  to  justify  the  findings,  and  the 
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latter  support  the  judgment  The  only  questions  presented 
are  those  which  we  have  discussed.  The  case  seems  to  have  been 
well  and  carefully  tried  by  the  learned  judge  of  the  district 
court. 

The  judgment  and  the  order  overruling  the  motion  for  a  new 
trial  are  affirmed. 

Affirmed. 

Me.  Justice  Milbijrn  :    I  concur. 

The  Chief  Justice,  being  disqualified,  takes  no  part  in  the 
foregoing  decision. 


2T15*     BUTTE  &  BOSTON  CONSOLIDATED  MINING  CO.,  Ap- 
1  %  pellant,  v.  MONTANA  ORE  PURCHASING 

ig  n>|!  CO.  et  al.,  Respondents. 


27       *■  (No.   1,460.) 


(Submitted  May   6,   1902.     Decided  July  28,   1002.) 

Appealable  Order. 

An  order,  "Demurrer  herein  •  *  •  sustained,  and,  plaintiff  not  desiring  to 
amend  complaint,  judgment  is  *  *  *  entered  In  favor  of  defendants 
and  against  plaintiff  for  costs  of  suit,"  does  not  distinctly  show  that  the 
rights  of  the  parties  are  thereby  finally  determined,  and  therefore  is  not 
appealable. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 

Action  by  the  Butte  &  Boston  Consolidated  Mining  Com- 
pany against  the  Montana  Ore  Purchasing  Company  and  others. 
From  an  order,  plaintiff  appeals.     Appeal  dismissed. 

Messrs.  Forbis  &  Evans,  and  Mr.  Ransom  Cooper,  for  Ap- 
pellant. 
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Messrs.  McHatton  &  Cotter,  Mr.  J.  B.  Clayberg,  Mr.  Robert 
B.  Smith,  and  Mr.'Chas.  B.  Leonard,  for  Respondents. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

The  defendants  demurred  to  the  complaint,  and  the  plaintiff 
has  in  form  taken  an  appeal  from  an  order  made  by  the  district 
court,  of  which  the  following  is  a  copy :  "This  day  demurrer 
herein  is  argued  by  counsel  and  by  the  court  sustained,  and, 
plaintiff  not  desiring  to  amend  complaint,  judgment  is  by  the 
court  entered  in  favor  of  defendants  and  against  plaintiff  for 
costs  of  suit" 

The  defendants  move  a  dismissal  on  the  ground  that  the  order 
or  judgment  is  not  appealable.  The  plaintiff  contends  that  this 
order  of  the  court  finally  determined  the  rights  of  the  parties, 
and  is  therefore  a  final  judgment,  and  appealable.  We  do  not 
think  it  is.  Even  if  it  be  conceded  that  for  the  word  "entered" 
was  intended  the  word  "rendered,"  the  fatal  defect  would  not 
be  cured.  That  the  court  thereby  finally  determined  the  rights 
of  the  parties  does  not  distinctly  appear.  It  omits  to  state  that 
the  plaintiff  should  take  nothing  by  the  action,  or  that  the  action 
be  dismissed,  or  that  the  defendants  go  thence  without  day,  or 
anything  of  similar  import.  To  constitute  a  final  judgment 
there  must  be  a  disposition  of  the  subject-matter,  and  not  merely 
of  an  incident;  "the  form  of  the  judgment  is  immaterial;  but 
in  substance  it  must  show  intrinsically  and  distinctly,  and  not 
inferentially,  that  the  matters  in  the  record  had  been  deter- 
mined in  favor  of  one  of  the  litigants,  or  that  the  rights  of  the 
parties  in  litigation  had  been  adjudicated.  Ihe  costs  are  regu- 
lated by  statute,  and  are  an  incident  or  appendage  of  the  judg- 
ment, and  generally  are  recoverable  by  the  victor  in  the  contest 
But,  as  an  incident,  they  cannot  be  substituted  for  the  principal ; 
and  a  judgment  for  their  recovery  is  not  a  decision  of  the  matter 
at  issue ;  and  it  is,  therefore,  no  such  final  judgment  as  can,  by 
law,  come  within  the  revisory  power  of  this  court"  (Scott  v. 
Burton,  6  Tex.  322,  55  Am.  Dec.  782 ;  1  Black  on  Judgments, 
Sec.  31,  note  38.)    We  may  remark  parenthetically  that,  where 
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the  costs  are  the  principal,  an  order  or  judgment  awarding  them 
may  be  appealable.  None  of  the  cases  cited  by  the  plaintiff 
from  the  reports  of  this  court  support  the  contention  that  an 
appeal  lies  from  an  order  such  as  the  one  quoted. 

Let  the  purported  appeal  be  dismissed  for  the  reason  that  the 
order  or  judgment  from  which  it  has  been  taken  is  not  appeal- 
able. 

Dismissed. 


27    164 

e84      11 

34    616 


RAMSEY,  Respondent,  v.  BURNS  et  al.,  Appellants. 

(No.   1,429.) 
(Submitted  March  10,  1002.     Decided  July  28,  1902.) 

Appeal — Record — Justice  of  tlte  Peace — Liability  for  Acts  of 
Special  Officer — Levying  Attachment — Possession  of  Premr 
ises — Instructions., 

1.  Sufficiency  of  the  evidence  cannot  be  considered  on  appeal,  the  record  not 
showing  that  It  contains  all  the  evidence. 

2.  An  officer  attaching  goods  in  a  building  may,  without  liability  to  the 
debtor,  enter,  and  have  possession  of  the  premises  a  reasonable  time  for 
packing  and  removing  the  goods. 

3.  An  instruction  in  action  for  levying  on  personalty  in  a  cafe  and  lodging 
house,  and  taking  possession  of  the  premises,  that  If  plaintiff  sustained  any 
damages,  and  defendants  were  liable  therefor,  she  would  not  be  limited 
to  the  damages  she  sustained  for  the  time  the  business  was  closed,  but  would 
be  entitled  to  all  damages  from  their  unlawful  acts,  is  objectionable  as 
allowing  the  jury  to  Include  remote  and  fanciful  damages. 

4.  An  official  act  of  a  special  officer,  for  which  a  justice  of  the  peace  will  be 
liable,  is  what  is  done  under  color  of  or  by  virtue  of  his  office,  but  in  excess 
of  his  authority,  as  where,  having  a  writ  of  attachment,  he  destroys  the 
property  Instead  of  seizing  and  holding  it,  or  imprisons  the  debtor  while 
seizing  and  holding  the  goods,  and  pretends  to  do  these  things  under  war- 
rant or  color  of  his  office. 

5.  A  requested  instruction,  though  technically  stating  the  law,  being  ex- 
pressed in  language  which  will  probably  be  misunderstood  by  the  jury,  and 
requiring  more  than  verbal  change  to  make  It  clear,  may  be  refused. 

6.  An  instruction  to  tue  effect  that,  in  determining  questions  of  fact,  the  jury 
should  be  governed  solely  by  the  evidence  introduced,  and  that  they  have 
no  right  to  indulge  in  conjectures  or  speculations  not  supported  by  the 
evidence,  should  be  given  when  requested. 
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Appeal  from  District  Cowrt,  Silver  Bow  Cowvty;  John  Lind- 
say, Judge. 

Action  by  Cora  E.  Ramsey  against  P.  H.  Burns,  justice  of 
the  peace,  and  others.  Judgment  for  plaintiff.  Defendants 
appeal.    Reversed. 

Mr.  John  N.  Kirk,  for  Appellants. 

Mr.  M.  J.  Cavanaugh,  and  Mr.  A.  J.  Campbell,  for  Re- 
spondent 

-MR.  JUSTICE  MILBURlSr  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  denying  defendants'  motion 
for  a  new  trial.  The  appeal  from  the  judgment  was  dismissed 
heretofore. 

An  attachment  having  been  issued  out  of  the  court  of  one  P. 
H.  Burns,  a  justice  of  the  peace  for  Silver  Bow  county,  the 
justice  appointed  one  Rodgers  as  a  special  officer  to  serve  the 
summons  and  the  writ  of  attachment  in  the  suit  of  the  Beaver- 
head Meat  Company,  a  corporation,  plaintiff,  against  Cora  E. 
Ramsey,  defendant  Said  Rogers,  as  such  special  officer,  levied 
upon  the  personal  property  belonging  to  the  defendant,  Ramsey, 
being  the  furnishings  and  supplies  of  a  certain  Elwood  cafe  and 
lodging  house  conducted  by  her.  It  appears  that  said  officer 
entered  the  premises  referred  to,  closed  the  doors,  and  remained 
in  possession  of  the  personal  property  and  the  premises  from 
the  31st  day  of  July  up  to  and  including  the  5th  day  of  August, 
1897;  he  having  appointed  two  custodians,  S.  O.  McCall  and 
George  H.  Chapman,  to  remain  in  the  possession  of  the  property 
and  premises  during  the  said  period  of  time.  On  the  5th  day 
of  August,  1897,  the  officer  released  the  said  personal  property, 
and  left  the  premises,  having  discovered  that  all  of  the  person- 
alty had  been  bona  fide  mortgaged  to  another  party.  The  plain- 
tiff sued  the  justice,  the  special  officer,  and  the  sureties  of  the 
justice  for  damages  alleged  to  have  resulted  from  the  destrue- 
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tion  of  parts  of  the  personalty,  for  false  imprisonment  of  the 
plaintiff  in  that  she  was  detained  in  the  house,  and  for  interrup- 
tion of  her  business  as  proprietor,  of  said  cafe  and  keeper  of  the 
lodging  house.  The  trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $500. 

The  alleged  insufficiency  of  the  evidence  cannot  be  inquired 
into,  for  the  reason  that  there  is  not  anything  in  the  record  to 
show  that  all  the  evidence  adduced  at  the  trial  is  before  us. 
Such  of  the  evidence  as  is  in  the  record  may  be  considered  with 
exceptions  saved  thereto,  and  in  connection  with  the  instructions 
complained  of,  but  for  no  other  purpose, 

It  is  not  necessary  to  discuss  the  specification  relating  to  the 
ruling  of  the  court  upon  the  objection  to  the  question  pro- 
pounded to  the  plaintiff  as  to  the  amount  of  damages,  for  the 
reason  that,  if  the  case  be  tried  again,  probably  the  obscurity 
and  involved  character  of  the  question  will  not  appear  again. 

The  appellants  specify  as  erroneous  a  number  of  instructions 
which  were  given.  Instruction  No.  3,  complained  of,  tells  the 
jury,  pointedly,  that  an  officer  with  a  writ  of  attachment  has  not 
any  right  or  authority  to  take  and  hold  possession  of  any  build- 
ing in  which  the  personal  property  to  be  seized  is,  and  that  he 
and  his  bondsmen  are  liable  in  damages  "if  he  takes  possession 
of  such  room  or  premises."  This  is  error.  An  officer  has  the 
right  to  enter  a  business  place  against  the  will  of  the  occupant, 
permission  having  been  asked  and  refused,  and  to  seize  the 
property  therein  belonging  to  the  occupant  and  subject  to  levy. 
It  is  impossible  to  make  such  levy  in  many  cases,  as  where  a 
whole  stock  of  goods  is  seized,  without  taking  possession  of  the 
place  where. the  goods  are.  The  officer  must  not  linger  longer 
than  reasonably  necessary  to  carefully  pack  up  and  prepare  the 
goods  for  removal  (Waples,  Attachm.  Sec.  298)  ;  to  do  this 
packing  may  take  an  hour  or  it  may  require  a  week.  The  in- 
struction is  not  cured  of  its  vice  by  another  part  thereof  which 
says  that,  if  the  jury  believe  from  the  evidence  that  defendant 
Kodgers  took  possession  of  the  building,  or  any  part  thereof, 
and  held  the  same  for  storage  of  the  property,  they  then  should 
find  for  the  plaintiff,  etc.    The  officer  has  a  right  to  enter  and 
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have  possession  of  the  place,  as  above  stated,  for  a  reasonable 
time,  and  he  may  have  there  the  goods  in  storage  for  such  rea- 
sonable time  as  he  may  require  to  pack  them  and  to  procure  the 
necessary  transportation  for  their  removal.  He  may  also  store 
them  in  the  place  for  an  indefinite  time  with  the  consent  or 
acquiescence  of  the  occupant  of  the  place.  The  instruction  as 
drawn  did  not  state  the  law.  It  told  the  jury  that  the  officer 
could  not  have  possession  of  or  use  the  place  at  all  without  being 
liable  in  damages  to  the  debtor  plaintiff. 

So  far  as  instruction  No.  4  is  criticised,  it  does  not  appear 
to  have  been  prejudicial  to  the  appellants.  The  question  raised, 
in  connection  with  this  instruction,  as  to  responsibility  of  the 
appellants,  or  any  of  them,  for  acts  of  the  custodians,  will  be 
discussed  infra.  The  instruction  is  not  a  model,  but  we  refrain 
from  discussing  points  not  raised. 

Instruction  No.  5,  given  and  complained  of,  is  not  discussed 
in  the  brief,  and  we  do  not  pass  upon  it. 

Instruction  No.  16  is  as  follows:  "You  are  further  instructed 
that  if  you  find  that  the  plaintiff  sustained  any  damages  in  this 
action,  and  that  the  defendants  are  liable  therefor,  she  would 
not  be  limited  to  the  damages  which  she  sustained  for  the  time 
that  the  business  was  actually  closed,  but  is  entitled  to  a  verdict 
for  all  damages  by  reason  of  the  unlawful  act  of  the  defendant, 
which  arose  from  the  acts  complained  of."  Appellants  com- 
plain of  this  instruction,  saying  that  it  was  given  upon  an  erro- 
neous idea  "that  the  plaintiff  was  entitled  to  simply  abandon 
her  business — not  endeavor  to  continue  it  after  the  attachment 
was  released,  or  to  endeavor  to  settle  the  attachment  suit ;  and 
that  all  damages  following  as  the  result,  incidental  or  otherwise, 
of  the  closing  of  the  business,  should  be  allowed  to  the  plain- 
tiff." We  think  that  a  jury  might  easily  be  led  into  error  by 
this  instruction.  We  do  not  find  any  other  instruction  which, 
in  connection  with  this  one,  states  the  law.  It  is  not  safe  to  say 
to  a  jury  that  an  injured  party  is  entitled  to  "all  damages" 
which  arise  from  unlawful  acts,  leaving  each  juror  to  determine 
what  are  damages,  and  in  his  discretion  to  award  "all  damages," 
whether  they  be  remote  or  proximate,  fanciful  or  reasonable,  as 
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he  may  determine,  without  any  limitation  by  the  court  in  its 
charge  to  the  jury. 

The  appellants,  in  two  prayers  for  instructions,  Nos.  1  and  2, 
asked  the  court  to  instruct  as  follows:  "(1)  You  are  further 
instructed  that  the  defendant  Alexander  Rodgers  cannot  be  held 
liable  for  any  independent  wrongful  acts,  if  any  such  there  were, 
of  S.  O.  McCall  or  George  H.  Chapman,  not  authorized  by  said 
Rodgers,  or  within  the  scope  of  the  authority  conferred  upon 
them  in  their  capacity  of  custodians  of  the  property  of  said  Cora 
E.  Ramsey.  (2)  You  are  instructed  that  the  writ  of  attach- 
ment issued  by  Justice  Burns  in  the  case  of  the  Beaverhead 
Meat  Company  against  Cora  E.  Ramsey  was  directed  only 
against  the  property  of  Cora'Ew  Ramsey,  and  if  you  should  find 
that,  in  the  service  of  such  process,  Alexander  Rodgers  or  any 
person  under  his  authority  committed  any  wrongful  acts  against 
the  person  of  said  Cora  E.  Ramsey  not  authorized  or  sanctioned 
by  the  said  Justice  Burns,  or  within  the  scope  of  the  authority 
conferred  upon  him  by  such  justice,  then  such  justice  and  his 
official  bondsmen  are  not  liable  for  such  acts."  The  responsi- 
bility of  a  constable,  sheriff,  or  justice  of  the  peace  who  appoints 
a  special  constable,  for  the  acts  of  the  deputy,  or  of  the  special 
constable,  is,  we  think,  well  stated  in  Dyswrt  v.  I/wrty,  3  Okl. 
601,  41  Pac.  724.  The  court  in  this  case  said:  "The  general 
rule  seems  to  be  that  if  the  deputy  is  acting  under  a  writ  or  pro- 
cess, and,  while  attempting  to  execute  the  process,  he  exceeds 
his  authority  and  commits  a  wrong,  of  fails  to  perform  the  duty 
imposed  upon  him,  his  principal  and  the  principal's  sureties 
will  be  liable  for  any  damages  arising  from  such  acts  or  omis- 
sions, or,  if  he  is  acting  without  process  and  under  the  orders 
or  instructions  or  with  the  assent  of  his  superior,  then  the  prin- 
cipal and  sureties  are  liable.  On  the  other  hand,  if  the  deputy 
assumes  to  act  without  process,  or  without  the  knowledge  or 
assent  of  his  principal,  and  performs  unauthorized  acts,  or  com- 
mits a  wrong,  whether  negligently,  wantonly,  or  maliciously,  he 
will  be  liable  for  a  personal  trespass,  but  his  principal  and  the 
bondsmen  of  the  principal  are  not  liable."  (9  Am.  &  Eng. 
Enc.  Law,  2d  Edition  (note),  392;  State  v.  Moore,  19  Mo. 
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369,  61  Am.  Dec  563.)  Instructions  Nos.  1  and  2  are  not  the 
law,  and  the  court  properly  refused  to  give  them.  It  may  be 
assumed  that  the  responsibility  of  a  justice  of  the  peace  for  the 
acts  of  the  special  officer  (Section  1688,  Code  of  Civil  Proced- 
ure), and  that  of  a  sheriff  for  the  doings  of  his  deputy,  are 
alike.  The  statute  above  cited  makes  the  justice  responsible  for 
the  official  acts  of  the  special  officer.  What  are  official  acts? 
An  act,  although  unauthorized,  may  be  an  official  act.  If  the 
act  of  the  deputy  from  which  an  injury  results  is  an  official  act, 
the  chief  is  answerable.  If  not  official,  but  personal,  then  the 
latter  is  not  liable.  But  by  an  official  act  we  do  not  mean  what 
the  deputy  may  lawfully  do  in  the  execution  of  his  office.  If  so, 
no  action  would  ever  lie  against  a  sheriff  for  the  misconduct  of 
his  deputy.  An  official  act  is  what  is  done  under  color  or  by 
virtue  of  his  office.  (Kruowlton  v.  BartleM,  1  Pick.  273 ;  9  Am. 
&  Eng.  Enc.  Law,  2d  Edition,  p.  393,  and  cases  cited.)  The 
ordinary  citizen,  unlearned  in  the  law,  and  not  knowing  his 
rights,  may  resist  one's  servants  in  doing  certain  things  which, 
if  done  by  an  officer  of  the  law,  having  a  writ  of  attachment  or 
execution,  and  wearing  the  badge  of  his  office,  he  would  fear  to 
oppose.  If  the  officer  destroy  property  instead  of  seizing  and 
holding  it  as  security  for  a  debt  sued  for,  or  imprison  the  debtor 
while  seizing  and  holding  the  goods,  and  pretend  to  do  these 
things  under  warrant  or  color  of  his  office,  such  acts,  under  the 
law  as  we  have  stated  it,  would  be  in  excess  of  his  authority, 
and  wrongs  done  .under  color  of  his  office,  and  the  principal  and 
his  sureties  would  be  liable  for  any  natural  and  proximate  dam- 
ages resulting  therefrom  to  the  injured  person. 

The  refused  instruction  No.  3,  possibly,  technically  states  the 
law  as  we  have  outlined  it  above,  but  is  not  expressed  in  such 
language  as  to  be  understood  by  jurors,  who  would  .probably 
misunderstand  what  the  words  "official  duties"  and  "independ- 
ent wrongs"  mean,  and  the  court  did  not  err  in  refusing  to  give 
the  same.  It  required  more  than  mere  verbal  change  to  make 
it  clearly  state  the  law. 

The  appellants  properly,  we  think,  complain  of  the  refusal 
of  the  court  to  give  the  following  instruction,  numbered  4 :  "In 
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determining  any  of  the  questions  of  fact  presented  in  this  case, 
the  jury  should  be  governed  solely  by  the  evidence  introduced 
before  them.  The  jury  have  no  right  to  indulge  in  conjectures 
or  speculations  not  supported  by  the  evidence."  District  judges 
and  all  practicing  attorneys  know  that  jurors  are  prone  to,  and 
very  often  do,  talk  about  and  weigh,  in  the  jury  room,  matters 
affecting  the  case  and  the  parties  thereto  which  do  not  appear 
in  evidence.  This  instruction  is  correct^  and  should  be  given 
in  some  form  when  asked  for. 

Instruction  No.  5  (refused)  was  asked  for  by  appellants. 
As  it  states  some  propositions,  which  are  not  the  law,  which  we 
have  already  commented  upon,  and  which  even  are  complained 
of  by  appellants  as  having  been  given  in  the  charge  to  the  jury, 
to  the  prejudice  of  appellants,  at  request  of  respondent^  we  see 
no  reason  why  the  appellants  assign  as  error  the  refusal  of  the 
court  to  give  it. 

The  fact  that  the  goods  seized  belonged  to  the  debtor,  and 
that  not  she,  but  the  mortgagee  only,  might  complain  of  their 
seizure  under  an  attachment  admitted  to  have  been  valid,  is  not 
mentioned  or  suggested  by  appellants. 

Because  of  the  errors  referred  to,  the  order  of  the  district 
court  overruling  the  defendants'  motion  for  a  new  trial  is  re- 
versed. 

Reversed  and  remanded. 
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ANACONDA  COPPER  MINING  CO.,  Appellant,  v.      <*  m] 
HEINZE  et  al.,  Respondents.  |« It) 

(No.  1,706.) 
(Submitted  January  23,  1902.    Decided  August  2,  1902.) 

Mines  and  Mining — Ore  Vein — Ownership — Burden  of  Proof 
— Injunction — Equitable  Title — Evidence  —  Rebuttal — Ap- 
peal— Rules  of  Trial  Court. 

1.  In  an  action  to  restrain  defendants,  who  are  engaged  In  removing  ores 
from  beneath  the  surface  of  plaintiff's  ground,  the  burden  is  on  defendants 
to  show  that  they  are  not  trespassers,  and  that  they  have  a  right  to  follow 
the  rein  Into  plaintiff's  territory ;  and  In  case  of  doubt  an  injunction  should 
be  granted. 

2.  Where,  on  an  application  for  an  Injunction,  affidavits  offered  by  defendants 
were  received  over  plaintiff's  objection  that  copies  had  not  been  served  on 
his  counsel,  as  required  by  the  rules  of  the  district  court,  and  the  record 
does  not  show  the  provisions  of  such  rule,  the  supreme  court  is  unable  to 
say  whether  the  ruling  was  erroneous. 

3.  On  an  application  for  injunction  to  restrain  defendants  from  removing 
ores  from  plaintiff's  ground,  the  court  cannot  consider  the  evidence  in  an- 
other action  involving  the  title  to  the  same  vein,  but  to  which  this  plain- 
tiff was  not  a  party,  or  Interested,  either  where  such  evidence  Is  embraced 
in  affidavits  or  on  the  court's  own  recollection  thereof. 

4.  Under  Civil  Code,  Sees.  1012,  1013,  providing  that  the  trustees  or  officers 
of  any  mining  corporation  shall  not  have  power  to  sell  any  part  of  the 
mining  ground  unless  tne  sale  is  first  authorized  by  a  vote  of  two-thirds 
of  all  the  stockholders  at  a  meeting  called  for  that  purpose  at  which  three- 
fourths  of  the  stock  Is  represented,  a  proposition  by  the  president  that  on 
deposit  of  a  specified  sum  as  the  purchase  price  the  corporation  will  at 
once  proceed  to  obtain  the  requisite  consent  of  its  stockholders  for  selling, 
and  will  then  sell  and  convey  a  specified  portion  of  its  mining  claim,  and 
the  acceptance  of  such  proposition  and  deposit  of  the  money,  do  not  give 
the  proposed  purchaser  an  equitable  title  to  the  mine,  or  right  to  extract 
ore  therefrom. 

5.  Where,  in  an  action  to  restrain  defendants  from  taking  ore  from  beneath 
the  surface  of  plaintiff's  ground,  defendants  had  introduced  evidence  that 
the  apex  of  the  vein  was  in  their  ground,  and  that  it  could  be  traced  to 
the  point  where  they  were  working,  evidence  by  plaintiff  tending  to  show 
that  the  vein  was  not  continuous  was  proper  rebuttal. 

6.  Where,  on  a  motion  for  an  injunction  to  restrain  defendants  from  taking 
ore  from  beneath  the  surface  of  plaintiff's  ground,  the  court  has  received 
incompetent  evidence  for  defendants,  and  excluded  material  evidence  offered 
by  plaintiff,  and  it  is  reasonably  apparent  that  the  court  was  influenced 
thereby  in  denying  the  motion,  the  order  will  be  reversed,  even  though  the 
competent  evidence  received  was  sufficient  to  sustain  the  order. 

Vol.  XXVII— 11 
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Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  the  Anaconda  Copper  Mining  Company  against 
F.  Augustus  Heinze  and  others.  From  an  order  denying  a 
temporary  injunction,  plaintiff  appeals.     Reversed. 

Mr.  W.  W.  Dixon,  Mr.  A.  J.  Shores,  Mr.  C.  F.  Kelly,  and 
Mr.  D.  Oay  Stivers,  for  Appellant. 

Messrs.  McHatton  &  Cotter,  and  Mr.  James  M.  Denny,  for 
Respondents. 

MR  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

Action  in  ejectment  and  for  damages,  in  which  plaintiff  seeks 
to  recover  possession  of  the  Snow  Bird  quartz  lode  mining  claim, 
situate  in  Silver  Bow  county,  and  the  value  of  ores  removed 
therefrom  by  the  defendants.  Equitable  relief  by  way  of  in- 
junction is  also  sought  to  restrain  removal  of  ores  pending  the 
action,  and  perpetually,  in  case  plaintiff  succeeds  in  obtaining 
judgment 

Upon  filing  the  complaint  the  plaintiff  applied  for  and  ob- 
tained an  order  requiring  the  defendants  to  show  cause  why 
they  should  not  be  enjoined  pending  the  action.  They  appeared 
and  filed  a  joint  answer,  and,  after  denying  that  they  were 
guilty  of  trespassing  upon  the  property,  set  up  an  equitable 
counterclaim,  by  which  they  seek  to  obtain  a  decree  adjudging 
the  defendant  F.  Augustus  Heinze  the  owner  of  it  under  a  con- 
tract by  which  he  purchased  it  from  the  plaintiff,  with  other 
property,  for  the  price  of  $100,000,  which  has  been  fully  paid. 
After  a  hearing  the  temporary  injunction  was  denied.  The 
plaintiff  has  appealed. 

The  subjoined  diagrams  will  serve  to  illustrate  the  conten- 
tions of  the  parties. 
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The  main  controversy  at  the  hearing  turned  upon  the  ques- 
tion where  the  apex  of  the  vein  in  which  certain  ore  bodies  are 
found  is  situated, — whether  within  the  boundaries  of  the  Snow 
Bird  claim,  or  within  those  of  the  Johnstown  apd  Rarus  claims 
to  the  north,  which  belong  to  the  defendants,  the  Johnstown 
Mining  Company  and  the  Montana  Ore  Purchasing  Company. 
The  plaintiff  contended  that  the  apex  of  a  vein,  known  as  the 
"Windlass  Vein,"  passes  through  the  northeastern  portion  of 
the  Pennsylvania  claim  in  the  direction  indicated  by  the  words 
"Windlass  Vein"  upon  diagram  1,  and  that  this  apex  is  also 
found  within  the  perpendicular  planes  descending  into  the 
earth  through  the  exterior  boundaries  of  the  Snow  Bird  claim. 

The  Snow  Bird  is  a  fractional  claim,  and  a  portion  of  it 
shown  on  diagram  1  is  indicated  by  the  letters  G,  H,  K,  L,  M. 
Portions  of  the  Johnstown  and  Rarus  claims  to  the  north  are 
indicated  by  the  letters  G,  C,  D,  I,  K.  The  Pennsylvania,  to 
the  south,  belongs  to  the  Boston  &  Montana  Consolidated  Cop- 
per  &  Silver  Mining  Company.  The  lines  AA  and  BB  repre- 
sent, substantially,  parallel  fault  fissures  extending  through  the 
country  in  a  northeasterly  and  southwesterly  direction,  and 
dipping  into  the  earth  at  an  angle  of  about  50  degrees  toward 
the  northwest  Under  the  theory  advanced  by  the  plaintiff  the 
fault  occasioned  by  geological  disturbances  in  the  crust  of  the 
earth  was  attended  by  such  a  movement  of  the  portion  between 
the  fissures  as  to  cut  off  and  destroy  the  identity  and  continuity 
of  the  vein  to  the  east  and  west>  and  the  Windlass  vein,  having 
its  apex  near  the  surface  toward  the  east  end  line  of  the  Penn- 
sylvania, is  cut  off  by  the  fault  so  that  its  top  or  apex  descends 
into  the  earth  under  the  face  of  the  east  fault  fissure  until  it 
passes  through  the  north  side  line  of  that  claim  into  the  Snow 
Bird,  thus  presenting  what  plaintiff  claims  is  a  subf  ault  apex 
within  the  boundaries  of  the  latter.  AA  represents  the  face  of 
the  east  fault  near  the  900-foot  level  of  the  Rarus  workings; 
BB  the  face  of  the  west  fault  at  or  near  the  1,000-foot  level. 
The  vein,  as  it  descends  under  the  east  fault  fissure,  enters  the 
Snow  Bird  ground  across  the  line  HI  between  the  800  and  900- 
foot  levels,  and,  traversing  the  claim  under  the  dip  of  the  fault, 
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passes  into  the  Johnstown  across  the  line  GK  about  the  1,000- 
foot  level.  The  plaintiffs  witnesses  state  that  the  vein  is  prac- 
tically vertical.  Let  ns  suppose  a  plane  passed  downward 
through  the  earth  in  the  direction  of  the  strike  and  along  the 
southeast  wall  of  the  vein  fissure,  and  the  portion  of  the  earth 
toward  the  southwest  removed.  To  a  person  facing  the  north- 
east the  vein  would  be  exposed  with  the  various  levels  ending  at 
the  east  fault  fissure  represented  by  the  line  CE  on  diagram  2. 
This  is  the  line  of  the  subf ault  apex  as  contended  for  by  the 
plaintiff,  and,  if  its  theory  is  correct,  it  is  entitled  to  the  portion 
of  the  vein  intercepted  by  a  plane  passing  through  the  line  CE 
(AA,  diagram  1)  on  the  strike  and  dip  of  the  fault,  and  peiv 
pendicular  planes  passing  downward  into  the  earth  through  the 
lines  GK  and  HI  (diagram  1).  The  plaintiff  introduced  evi- 
dence tending  to  sustain  this  contention. 

The  defendants  contended,  and  produced  evidence  tending  to 
show,  that  the  so-called  "Windlass  Vein"  has  no  existence  in 
fact;  that  there  is  a  vein  the  top  or  apex  of  which  is  found  in 
the  Johnstown  and  Rarus  claims ;  that  the  vein  dips  to  the  south 
or  southeast,  and  in  its  descent  into  the  earth  passes  beyond  the 
boundaries  of  these  claims  through  the  Snow  Bird  and  into  the 
Pennsylvania  claim;  that  it  has  been  so  developed  as. to  demon- 
strate its  continuity  from  its  apex  to  the  ore  bodies  in  question ; 
and  that  the  apex  of  the  vein  being  so  situated  with  reference 
to  the  end  lines  of  the  Johnstown  and  Rarus  claims  as  to  give 
extralateral  rights  thereon,  the  ore  bodies  belong  to  the  defend- 
ant corporations  by  virtue  of  their  ownership  of  the  apex.  While 
admitting  that  the  fault  runs  through  the  country  as  plaintiff 
claims,  they  also  produced  evidence  tending  to  show  that  it  does 
not  so  interrupt  the  vein  as  to  destroy  its  continuity  and  identity 
along  its  strike,  but  that  it  can  be  readily  traced  entirely  through 
the  fault  by  substantially  continuous  ore  bodies  of  a  character 
and  composition  identical  with  that  on  either  side  of  it  There 
is  no  controversy  but  that  defendants  are  entitled  to  follow  the 
vein  which  has  its  apex  on  their  claim ;  so  that,  if  their  conten- 
tion as  to  its  identity  and  continuity  upon  the  dip  and  strike 


166  Anaconda  0.  M.  Co.  v.  Heixze.      [June  T.'02 

through  the  fault  is  well  founded,  they  are  the  owners  of  the 
ores  in  dispute. 

1.  The  contention  is  made  in  this  court  that,  it  being  made 
to  appear  that  the  defendants  were  at  the  time  of  the  hearing 
engaged  in  removing  ores  from  beneath  the  surf ac9  of  the  plain- 
tiff's ground,  the  burden  was  upon  them  to  show  that  they  are 
not  trespassers,  and  that  the  evidence  produced  by  them  was 
not  sufficient  to  warrant  a  refusal  of  the  injunction.  As  the 
order  must  be  reversed  upon  other  grounds,  we  shall  not  now 
undertake  to  defcide  where  the  preponderance  of  the  evidence  is, 
but  leave  the  whole  matter  to  the  discretion  of  the  district  court 
upon  the  evidence  which  the  parties  may  produce  at  another 
hearing.  We  agree  with  the  contention  of  the  plaintiff,  how- 
ever, that  in  such  cases  the  burden  rests  upon  the  defendant 
to  show  that  he  is  not  a  trespasser,  but  that  he  possesses  a  title 
which  justifies  an  intrusion  upon  the  territory  of  his  neighbor ; 
and,  unless  the  evidence  is  reasonably  clear  and  satisfactory  that 
the  defendant  is  in  the  right,  the  injunction  should  be  granted. 
In  such  cases  the  doubt>  if  any,  should  always  be  resolved  in 
favor  of  granting  the  writ;  but  granting  or  refusing  it  is  so 
much  a  matter  of  discretion  in  the  trial  court  that  this  court 
will  not  interfere  unless  there  has  been  a  manifest  abuse  of  dis- 
cretion. 

2.  The  defendants  filed  in  support  of  their  contention  the 
affidavits  of  George  H.  Robinson  and  others.  Objection  was 
made  to  them  on  the  ground  that  copies  of  them  had  not  been 
served  upon  counsel  for  plaintiff,  as  required  by  the  rules  of  the 
district  court.  The  objection  was  overruled,  counsel  excepting. 
It  does  not  appear  from  the  record  what  are  the  provisions  of 
the  rule  upon  which  counsel  rely.  We  are  therefore  unable  to 
say  whether  the  ruling  was  erroneous. 

3.  The  affidavit  of  Robinson  was  devoted  mainly  to  a  his- 
tory of  a  certain  cause  heretofore  tried  and  determined  in  the 
district  court  of  Silver  Bow  county,  in  which  there  was  an  issue 
between  the  defendants  in  this  cause  and  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  Company  as  to  the  own- 
ership of  the  vein  in  controversy  in  this  action,  the  cause  men- 
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tioned  being  designated  on  the  calendar  of  the  district  court  as 
"Cause  No.  7,337."  Judgment  therein  was  for  the  defendants 
in  this  action.  The  plaintiff  herein  was  not  a  party  to  the 
action.  The  findings  and  judgment  of  the  court  therein  are 
referred  to  in  the  affidavit  of  Robinson,  and  made  a  part  of  it 
as  fully  as  if  set  out  therein.  The  other  affidavits  contained 
similar,  though  not  such  extended,  references  to  the  same  mat- 
ter. Objection  was  made  to  this  evidence  on  the  ground  of  its 
incompetency.    The  objection  was  overruled. 

Counsel  for  the  defendants  undertake  to  justify  this  ruling 
of  the  court  upon  the  theory  that  the  references  made  to  cause 
7,337  and  the  result  therein  served  to  enlighten  the  court  as  to 
the  issue  in  this  cause,  and  furnished  aid  to  a  proper  determi- 
nation of  the  respective  rights  of  the  parties.  The  matter  was 
put  in  the  form  of  affidavits,  counsel  say,  in  order  to  avoid  the 
necessity  of  "having  to  present,  as  was  the  case  in  said  cause  No. 
7,337,  ten  volumes,  comprising  about  6,000  pages,  of  testi- 
mony." As  we  understand  counsel,  the  affidavits  were  intro- 
duced for  the  purpose  of  showing  that  the  issue  before  the  court 
was  the  same  as  that  in  cause  7,337,  and  that  the  evidence  upon 
which  defendants  based  their  claim  of  title  in  that  controversy 
was  the  same  as  that  upon  which  they  would  have  to  rely  in  case 
they  took  the  time  and  trouble  to  establish  it  in  the  present  con- 
troversy. In  other  words,  since  the  court  had  theretofore  in 
another  action,  upon  an  issue  of  title  between  the  defendant 
corporations  and  a  stranger,  heard  a  large  amount  of  evidence, 
and  had  reached  the  conclusion  that  the  said  defendants  were 
entitled  to  the  ore  bodies  in  controversy,  and  it  would  be  incon- 
venient to  go  into  the  merits  of  the  present  case  and  establish 
title  against  the  plaintiff,  the  plaintiff  should  be  bound  by  hear- 
say statements  or  the  court's  recollection  of  the  evidence  ad- 
duced in  the  other  action,  and  the  judgment  of  the  court  there- 
on. It  requires  no  argument  to  demonstrate  the  fallacy  of  this 
reasoning.  The  evidence 'was  wholly  incompetent  as  hearsay, 
and  the  findings  and  judgment  of  the  court  of  no  binding  effect 
whatever,  except  upon  the  parties  to  that  action  and  their 
privies.    The  plaintiff  was  not,  upon  the  record  before  us,  even 
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remotely  interested  in  that  controversy.  Had  the  record  in 
7,337  been  offered,  instead  of  the  affidavits,  it  should  have  been 
excluded  as  exhibiting  a  res  inter  alios  acta,  and  of  no  eviden- 
tiary value  whatever.  The  statements  of  the  witnesses  made  at 
the  hearing  therein  could,  under  no  circumstances,  be  consid- 
ered for  any  purpose  in  this  case,  except  for  impeachment,  and 
then  only  after  the  attention  of  the  particular  witness  testifying 
had  been  called  to  the  contradictory  statements  then  made.  Nor 
was  the  court  at  liberty,  upon  its  recollection  of  the  evidence  in 
that  case,  to  consider  it  in  determining  the  rights  of  the  plain- 
tiff, but  was  bound  to  hear  only  legal  evidence,  offered  and  ad- 
mitted in  the  regular  way  at  the  hearing,  and  to  reach  a  con- 
clusion thereon  without  reference  to  what  had  theretofore  ap- 
peared in  other  controversies  touching  the  same  subject  matter 
between  other  parties.  Knowledge  of  the  issues  to  be  tried  is  to 
be  obtained  from  the  allegations  and  contentions  of  the  parties 
in  the  particular  case,  and  not  by  reference  to  issues  framed 
between  other  parties  in  other  oases  in  the  merits  of  which  the 
parties  whose  rights  are  being  tried  have  no  interest. 

4.  To  show  equitable  title  to  the  Snow  Bird  claim  in  F. 
Augustus  Heinze,  the  defendants  offered,  and  there  were  admit- 
ted in  evidence,  certain  telegrams,  and  a  receipt  for  the  sum 
of  $100,000,  the  purchase  price  agreed  to  be  paid  by  said  Heinze 
for  the  claim,  with  other  property,  as  the  result  of  negotiations 
between  him  and  J.  B.  Haggin,  the  president  of  the  plaintiff 
during  the  year  1897.     They  are  the  following: 

"New  York,  10  September. 
"Mr.  Arthur  P.  Heinze : 

"On  deposit  with  the  Anaconda.  Copper  Mining  Company  of 
one  hundred  thousand  dollars,  said  company  will  at  once  pro- 
ceed to  obtain  the  requisite  consent  of  its  stockholders  for  sell- 
ing, and  will  then  sell  and  convey,  to  F.  A.  Heinze,  or  his  nomi- 
nee, all  its  interest  in  the  Sullivan  claim,  lot  number  two  thirty- 
nine,  and  in  and  to  the  portion  of  the  Snow  Bird  claim  lying 
between  the  Pennsylvania,  Rarus,  and  Johnstown  claims,  and 
east  of  the  projection  of  the  east  end  line  of  the  St.  Lawrence; 
and  also  assign  any  and  all  claims  which  it  may  have  for  dam- 
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ages  for  trespass  on  said  mines  to  date  of  said  deed.  Said  de- 
posit to  be  applied  to  the  payment  of  purchase  money  when  deed 
is  ready  for  delivery.    Answer. 

"J.  B.  Haggin,  Prest." 
"New  York,  14  September. 
"F.  Aug.  Heinze : 

"That  is  not  my  proposition.  Money  must  be  deposited  with 
the  Anaconda  Copper  Mining  Co.  No  delay  will  be  necessary 
except  the  legal  publication,  as  sufficient  stockholders  are  repre- 
sented here. 

"J.  B.  Haggin." 
"New  York,  September  16th,  1897. 

"Received  of  Montana  Ore  Purchasing  Company  the  sum  of 
one  hundred  thousand  dollars  ($100,000)  for  deposit  in  pur- 
suance of  telegram  to  Arthur  P.  Heinze,  dated  September  10th, 
1897,  of  J.  B.  Haggin,  president,  for  the  purposes  stated  in 
said  telegram. 

"[Signed]  J.  B.  Haggin,  Prest." 

It  was  shown  by  other  evidence  that  negotiations  for  the  pur- 
chase and  sale  had  been  pending  for  some  time;  that  they  had 
been  conducted  for  the  plaintiff  by  said  Haggin ;  and  that  the 
receipt  was  for  a  deposit  with  Haggin  for  the  company,  pend- 
ing consent  of  the  stockholders,  which  Haggin  undertook  to 
secure.  It  was  shown  that  the  signature  of  Haggin  to  the  re- 
ceipt is  genuine ;  but  no  other  foundation  was  laid  for  the  intro- 
duction of  the  telegrams,  except  that  it  was  shown  that  they 
had  been  received  in  the  usual  way  at  the  office  of  the  Western 
Union  Telegraph  ComJpany  at  Butte,  and  delivered  to  F.  Au- 
gustus Heinze,  or  his  brother,  Arthur  P.  Heinze,  who  was  act- 
ing for  him,  and  that  F.  Augustus  Heinze  acted  upon  them  in 
making  the  deposit.  There  was  also  evidence  tending  to  show 
that  the  proposed  sale  for  the  company  by  Haggin  had  been 
enjoined  at  the  suit  of  some  of  the  stockholders,  and  for  that 
reason  that  it  had  not  been  consummated;  also  that  the  pur- 
chase price  had  been  paid  back  to  Heinze  upon  his  depositing 
in  its  place  $150,000  in  first  mortgage  bonds  of  the  Montana 
Ore  Purchasing  Company  as  security  for  the  performance  of 
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the  contract  on  his  part  in  case  the  necessary  consent  of  the 
stockholders  should  be  obtained,,  and  that  these  bonds  are  still 
in  the  hands  of  Haggin. 

For  present  purposes  we  shall  assume,  without  deciding,  that 
the  reference  in  the  receipt  to  the  telegram  of  September 
10th,  and  the  oral  evidence  showing  that  the  deposit  was  made 
in  pursuance  and  as  an  acceptance  of  the  proposition  there- 
in made,  would  have  been  sufficient  preliminary  proof  to  enable 
the  court  to  admit  and  consider  the  telegrams  and  receipt  as 
evidence  in  an  action  brought  for  the  purpose  of  charging  Hag- 
gin  upon  a  contract  made  by  him.  It  will  be  observed,  how- 
ever, that  the  proposition  made  was,  not  that  the  plaintiff  would 
convey  unconditionally,  but  that  it  would  convey  in  case  it 
could  secure  the  necessary  consent  of  the  stockholders  at  a 
meeting  to  be  held  for  that  purpose,  which  the  president  would 
proceed  to  do.  Under  the  provisions  of  law  in  force  at  the  time 
these  negotiations  took  place,  the  board  of  directors  of  a  mining 
corporation  organized  under  the  laws  of  this  state  had  no  au- 
thority to  sell,  lease,  mortgage,  or  otherwise  dispose  of  its  real 
estate,  nor  could  the  board  confer  such  authority  upon  an  agent, 
whether  he  was  an  officer  or  other  person.  Sections  492  and 
493  of  the  Fifth  Division  of  the  Compiled  Statutes  of  1887, 
brought  forward  into  Civil  Code  (Sees.  1012,  1013),  are  appli- 
cable, and  require  any  such  disposition  of  property  to  be  au- 
thorized by  consent  of  stockholders  owning  at  least  two-thirds 
of  the  shares  of  the  capital  stock  at  a  meeting  called  and  con- 
ducted as  therein  directed.  Unless  these  provisions  of  law  are 
observed,  a  sale,  lease,  mortgage  or  other  disposition  of  the 
property  could  not  be  made. 

It  is  apparent  from  the  telegram  of  September  10th  that 
Haggin  claimed  no  authority  to  act  for  the  corporation,  for  he 
expressly  states  that  the  corporation  will  obtain  authority  in 
case  the  deposit  should  be  made.  Therefore,  while  he  might 
possibly  be  personally  liable  under  his  undertaking  to  answer 
in  damages  for  failure  or  refusal  to  carry  it  out,  he  did  not, 
nor  could  he,  bind  the  corporation  by  any  promise  or  undertak- 
ing whatever  in  its  behalf.    Had  he  made  an  agreement  in  the 
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name  of  the  corporation,  another  question  would  be  presented. 
As  he  did  not,  it  is  entirely  dear  that  he  did  not,  prima  facie, 
bind  the  corporation,  and  there  being  no  proof  of  authority 
in  him  to  do  so,  the  evidence  offered  to  show  equitable  title  was 
wholly  incompetent  Why  the  security  for  the  purchase  price 
has  been  retained  does  not  appear.  The  conveyance  certainly 
ought  to  be  made  or  this  should  be  returned.  But  until  the 
necessary  authority  is  obtained  by  the  board  of  directors,  neither 
they  nor  the  president  can  execute  a  conveyance,  nor  can  a  spe- 
cific performance  by  the  corporation  itself  be  enforced. 

5.  The  plaintiff  offered  to  introduce  evidence  tending  to 
rebut  defendants'  evidence  in  chief  to  the  effect  that  the  vein 
could  be  traced  through  the  fault  by  means  of  continuous  ore 
bodies  identical  in  composition  and  character  with  those  found 
to  the  east  and  west  of  the  fault  and  of  substantial  commercial 
value.  The  evidence  consisted  of  a  number  of  assays  from 
samples  taken  from  the  fault  matter,  and  tended  to  support  the 
contention  of  the  plaintiff  that  the  fault  matter  consisted  of 
country  rock,  which  contained  no  mineral  except  such  as  could 
be  found  in  the  country  rock  anywhere  in  that  locality.  Upon 
objection  this  was  excluded  on  the  ground  that,  it  was  a  part  of 
the  plaintiff's  case  in  chief,  and  not  proper  rebuttal. 

The  plaintiff's  theory  was,  as  we  have  said,  that  a  prima  facie 
case  for  an  injunction  was  made  out  by  a  showing  that  the  de- 
fendants were  engaged  in  removing  ore  from  beneath  the  sur- 
face of  the  Snow  Bird  claim.  This  it  attempted  to  do.  After 
the  defendants  had  gone  fully  into  their  evidence  tending  to 
establish  title  to  the  ore,  basing  their  claim  in  part  upon  the 
identity  and  continuity  of  the  vein  through  the  fault  matter, 
it  was  clearly  competent  for  the  plaintiff  to  rebut  the  evidence 
adduced  in  this  behalf.  It  was,  therefore,  error  to  exclude  the 
evidence  offered,  as  it  tended  to  fortify  plaintiff's  contention, 
and  to  rebut  the  claim  of  defendants.  If,  as  defendants  con- 
tend, the  plaintiff  had  gone  into  this  phase  of  the  evidence  in 
chief,  it  would  ordinarily  have  been  within  the  discretion  of 
the  court  to  exclude  further  evidence  upon  this  point;  but  the 
record  discloses  that  it  had  not  done  so. 
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6.  It  is  said  by  defendants  that,  even  though  the  court 
below  did  commit  error  in  admitting  and  in  excluding  evidence, 
the  order  should  not  be  reversed  on  that  ground,  if  there  is 
sufficient  competent  evidence  in  the  record  to  justify  the  refusal 
of  the  injunction.  They  cite  Montana  Ore  Purchasing  Co.  v. 
Butte  &  Boston  Consol.  Mining  Co.,  25  Mont  427,  65  Pac.  420. 
There  is  no  doubt  that  this  case  states  the  general  rule  observed 
by  this  court  in  equity  cases  where  it  is  reasonably  apparent 
that  the  error  committed  in  the  admission  or  exclusion  of  the 
evidence  has  wrought  no  prejudice  in  the  result  This  rule, 
however,  has  no  application  where  the  error  complained  of  is 
fundamental,  and  it  is  not  reasonably  apparent  that  it  did  not 
result  in  prejudice.  If  the  evidence  admitted  or  excluded  is 
trifling,  or  unimportant,  as  compared  with  the  competent  evi- 
dence admitted  and  considered,  and  if  its  exclusion  or  admission 
could  not  have  affected  the  result  reached,  the  judgment  or 
order  appealed  from  will  not  be  reversed  on  the  ground  of  error 
in  admitting  or  excluding  it.  Where,  however,  the  evidence  in 
question  is  of  import,  and  by  the  ruling  of  the  court  thereon 
it  is  made  reasonably  apparent  that  it  was  so  regarded  by  the 
court,  and  for  that  reason  probably  affected  the  result  reached, 
the  judgment  or  order  based  upon  it  cannot  be  sustained.  The 
statement  made  in  the  case  cited  is  not  properly  guarded,  but 
it  must  be  interpreted  in  the  light  of  the  conditions  there  pre- 
sented. So  interpreted,  it  is  apparent  that  this  court  did  not 
intend  to  lay  down  the  broad  declaration  that  a  judgment  or 
order  made  in  an  equity  case  will  never  be  reversed  upon  ap- 
peal on  the  ground  that  the  trial  court  has  erred  in  admitting 
and  excluding  evidence.  The  intention  was  to  follow,  and  not 
overturn,  the  rule  correctly  stated  in  Merchants'  Natfl  Bank  v. 
Greenhood,  16  Mont  395,  41  Pac.  250,  851,  which  was  cited 
in  support  of  the  view  entertained  of  the  evidence  under  con- 
sideration. In  that  case  the  evidence  admitted  was  of  doubtful 
relevancy  and  materiality.  It  was  also  trifling  and  unimport- 
ant, and  could  not  have  affected  the  result  In  the  present  case 
the  finding  of  the  court  may  have  been  founded  entirely  upon 
the  objectionable  evidence,  and,  were  it  competent,  such  finding 
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would  have  been  justified.  If  this  had  been  excluded,  and  that 
admitted  and  considered  which  was  improperly  excluded,  it  is 
possible  that  the  result  would  have  been  different.  Under  such 
circumstances  the  order  must  be  reversed,  and  another  hearing 
ordered. 

Nothing  said  herein  is  to  be  understood  as  an  intimation  to 
the  district  court  that  upon  another  hearing,  after  considering 
all  competent  evidence  offered  by  the  parties,  it  should  or  should 
not  issue  an  injunction ;  nor  are  we  to  be  understood  as  having 
prejudged  the  alleged  equitable  title  of  defendant  Heinze.  Let 
the  order  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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present: 
The  Hon.   Theo.   Brantly,   Chief  Justice. 

The  Hon.  William  T.  Pigott,    } 

V      Associate  Justices. 
The  Hon.  George  R.  Milbdrn,    ) 


STATE  ex  rel.  DORAN,  Relator,  v.  HATS,  Defendant. 

(No.  1,870.) 
(Submitted  October  15,  1002.    Decided  October  15,  1902.) 

Elections — District  Judge — Filing  Certificates  of  Nomination. 

Under  Political  Code,  Sec.  1812,  the  certificate  of  nomination  of  a  candidate  for 
district  judge  of  a  district  containing  only  one  county  is,  like  that  of  a 
county  officer,  to  be  filed  with  the  clerk  of  the  county. 

Application  for  writ  of  mandate,  on  the  relation  of  John 
Doran,  to  Ge&rge  M.  Hays,  secretary  of  state  of  the  state  of 
Montana.    Denied. 

(174) 
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Mr.  L.  P.  Forrestell,  and  Mr.  John  J.  McHatton,  for  Rela- 
tor. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Application  for  writ  of  mandate.  From  the  affidavit  filed 
by  relator  the  following  facts  appear:  On  October  2d,  inst, 
in  response  to  a  regular  call  of  the  committee  of  the  party  in 
Silver  Bow  county,  a  convention  of  the  People's  Party  assem- 
bled in  the  cjty  of  Butta  One  of  its  purposes  was  to  nominate 
candidates  for  the  various  county  offices  to  be  filled  at  the 
general  election  to  be  held  on  November  4,  1902,  and  also  a 
candidate  for  the  office  of  district  judge  for  the  Second  judicial 
district,  consisting  of  the  county  of  Silver  Bow,  to  be  voted  for 
at  the  same  time.  One  John  B.  McClernan  was  regularly 
nominated  for  the  office  last  named.  Thereupon  the  chairman 
and  secretary  of  the  convention  prepared  and  signed  a  certifi- 
cate setting  forth  the  action  of  the  convention ;  and  on  October 
4th  the  said  secretary,  the  relator  herein,  caused  the  same  to  be 
presented  and  delivered  to  the  defendant,  as  secretary  of  state, 
with  a  request  that  it  be  filed  by  him  in  his  office,  and  that  at 
the  proper  time  the  name  of  the  candidate  be  certified  to  the 
clerk  of  Silver  Bow  county,  to  be  printed  upon  the  official  bal- 
lot under  the  proper  party  designation.  The  defendant  refused 
to  receive  or  file  the  certificate,  and  has  thus  indicated  his  in- 
tention to  refuse  to  certify  the  name  of  the  candidate  so  that  it 
may  appear  on  the  ballot,  although,  relator  alleges,  these  duties 
are  enjoined  upon  him  by  law.  The  relator  has  instituted  this 
proceeding  in  order  to  compel  the  defendant  to  perform  his 
alleged  legal  duty  in  the  premises,  in  order  that  the  relator  and 
other  electors  of  the  Second  judicial  district  of  like  political 
faith  may  be  allowed  to  vote  for  the  candidate  of  their  choice. 

We  shall  assume,  without  deciding,  that  the  certificate  is,  in 
form  and  substance,  sufficient  to  meet  the  requirements  of  the 
law,  and  that  the  convention  nominating  the  candidate  was 
called  and  conducted  in  conformity  with  the  statute  applica- 
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ble.  The  question  for  decision,  then,  is  whether  certificates  of 
nomination  of  candidates  for  the  office  of  district  judge  of  ju- 
dicial districts,  each  containing  only  a  single  county,  shall  be 
filed  with  the  secretary  of  state,  or  whether  they  shall  be  filed 
in  the  office  of  the  clerk  of  the  particular  county. 

The  provision  of  the  statute  to  which  reference  must  be  had 
is  found  in  the  Political  Code,  and  provides: 

"Sec.  1312.  Certificates  of  nomination  of  candidates  for 
offices  to  be  filled  by  the  electors  of  the  entire  stete,  or  of  any 
division  or  district  greater  than  a  county,  must  be  filed  with  the 
secretary  of  state.  Certificates  of  nomination  for  county,  town- 
ship and  precinct  officers,  must  be  filed  with  the  clerks  of  the 
respective  counties  wherein  the  officers  are  to  be  elected.  Cer- 
tificates  of  nomination  for  municipal  officers  must  be  filed  with 
the  clerks  of  the  respective  municipal  corporations  wherein  the 
officers  are  to  be  elected.  The  certificate  of  nomination  of  joint 
member  of  the  house  of  representatives  must  be  filed  in  the 
offices  of  the  county  clerks  of  the  counties  to  be  represented  by 
such  joint  member." 

This  provision  was  enacted  by  the  territorial  legislature  in 
1889  (Laws  of  1889,  p.  136),  at  a  time  when  the  justices  of 
the  supreme  court  of  the  territory  of  Montana,  who  also  pre- 
sided in  the  several  district  courts,  were  appointed  by  the  presi- 
dent of  the  United  States.  In  the  enactment  of  it,  the  legis- 
lature, therefore,  made  no  provision  for  the  nomination  and 
election  of  these  officers.  Upon  the  creation  of  the  state  govern- 
ment, the  Act  was  continued  in  force  by  the  constitution  (Sched- 
ule, Sec.  1).  When  the  present  Code  was  adopted,  in  1895, 
the  Act,  amended  in  other  particulars,  but  containing  substan- 
tially unchanged  the  section  quoted,  was  included  therein  as 
Section  1312  of  Chapter  VIII,  Part  III,  Title  II  of  the  Po- 
litical Code.  The  Code  commission,  and  the  legislature  in 
adopting  its  compilation,  evidently  proceeded  upon  the  assump- 
tion that  the  provisions  of  the  section  governed  the  nomination 
and  election  of  district  judges  in  districts  comprising  a  single 
county.  An  examination  of  it,  however,  reveals  an  omission 
in  its  provisions,  so  that  it  does  not>  in  terms,  apply  to  the  con- 


27  Mont]         State  ex  bel.  Dorah  v.  Hays.  177 

dition  presented  in  this  case.  A  district  judge  is  a  state  officer, 
but  there  is  no  provision  in  the  section  requiring  the  certificate 
of  nomination  of  such  an  officer  from  a  district  containing  only 
a  single  county  to  be  filed  with  the  secretary  of  state.  In  this 
regard,  therefore,  there  is  no  specific  provision  enjoining  any 
duty  upon  this  officer.  The  policy  of  the  Act,  which  is  in  accord 
with  the  policy  of  the  constitution,  appears  to  be  that  the  nomi- 
nation and  election  of  officers  in  any  county  of  the  state  shall 
be  controlled  exclusively  by  the  electors  therein  and  their  local 
officers.  It  is  only  where  the  electors  voting  for  a  particular 
officer  occupy  a  greater  portion  of  the  state  than  a  single  county 
that  the  secretary  of  state  is  required  to  file  and  certify  the 
nomination.  The  only  exception  to  this  general  rule  is  the 
nomination  and  election  of  joint  representatives,  whose  certifi- 
cates of  nomination  must  be  filed  with  the  clerks  of  all  the 
counties  represented  by  such  officer.  It  was  certainly  not  the 
intention  of  the  legislature,  in  omitting  a  specific  provision 
upon  this  subject,  that  the  certificates  of  nomination  of  district 
judges  in  districts  comprising  a  single  county  should  be  filed 
nowhere.  The  question  presented,  therefore,  must  be  deter- 
mined by  a  construction  of  the  second  sentence  of  the  section, 
so  as  to  carry  out  the  manifest  policy  of  the  legislation.  It  is 
therein  provided  that  "certificates  of  nomination  for  county, 
township  and  precinct  officers  must  be  filed  with  the  clerks  of 
the  respective  counties  wherein  the  officers  are  to  be  elected." 
While  district  judges  do  not  fall  literally  within  the  designa- 
tion of  "county  officers,"  nevertheless  it  is  not  a  forced  construc- 
tion of  that  sentence  to  hold  that  it  means  that  certificates  of 
nomination  of  officers  to  be  voted  for  by  the  electors  of  a  single 
county  shall  be  filed  with  the  clerk  of  a  particular  county.  It 
is  only  by  this  construction  that  we  may  find  a  provision  gov- 
erning the  controversy  here  to  be  decided. 

We  therefore  conclude  that  this  provision  of  the  statute  must 
be  so  construed,  and  that  it  applies  to  the  office  of  district  judge 
when  this  officer  is  to  be  elected  exclusively  by  the  voters  of  the 
particular  county,  and  that  his  certificate  of  nomination  must 
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be  filed  with  the  clerk  of  the  county  composing  the  particular 
district.  The  result  is  that  the  writ  applied  for  herein  must 
be  denied. 

Denied. 


STATE  bx  bel.  McCBATH,  Relatob,  v.  HAYS, 
Defendant. 

(No.  1,871.) 

STATE  ex  eel.  SAMPSON,  Relator,  v.  HAYS, 
Defendant. 

(No.  1,872.) 
(Submitted  October  15,  1902.    Decided  October  15, 1002.) 
For  syllabus  see  State  ex  rel.  Doran  v.  Hays,  ante,  page  174. 

Application  for  writs  of  mandate,  on  the  relation  of  James 
J.  McCrath,  and  Ben.  Sampson,  to  George  M.  Hays,  secretary 
of  state  of  Montana.    Denied. 

Mr.  L.  P.  Forrestell,  and  Mr.  John  J.  McHaMon,  for  Eela- 
tors. 

MR  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

Applications  for  writs  of  mandate  to  the  defendant,  the  sec- 
retary of  state,  to  compel  him  to  file  in  his  office  certificates  of 
nomination  of  John  B.  MoClernan  to  the  office  of  district  judge 
in  and  for  the  Second  judicial  district  of  Montana,  composed 
of  the  county  of  Silver  Bow,  purporting  to  have  been  made  by 
the  Anti-Trust  Democratic  and  Labor  Parties,  respectively,  and 
certify  the  name  of  said  McClernan  to  the  clerk  of  Silver  Bow 
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county  to  be  printed  upon  the  official  ballot  as  the  candidate  of 
these  parties  under  their  respective  party  designations.  The  facts 
presented  by  the  applications  are,  in 'substance,  identical  with 
those  presented  in  cause  No.  1^870  (State  ex  rel.  Doran  v. 
Hays,  ante,  page  174,  70  Pac.  321),  this  day  decided,  and  the 
questions  presented  are  the  same.  Upon  the  authority  of  that 
case  the  writs  are  denied. 

Denied. 


STATE  ex  eel.  PRESCOTT,  Plaintiff,  v.  DISTRICT 

COURT  OF  THE  THIRD  JUDICIAL  DI&- 

TRICT  et  ajl.,  Defejtoants. 

(No.  1,877.) 
(Submitted  October  24,  1002.     Decided  October  27,  1902.) 

District  Court — Appeal  from  Justice — Motion  to  Dismiss — 
Jurisdiction — Certiorari. 

Code  of  Civil  Procedure,  Sec.  1708,  provides  that,  where  the  sureties  of  the 
party  appealing  from  a  Justice  to  the  district  court  do  not  justify  upon 
notice,  "the  appeal  must  be  regarded  as  if  no  such  undertaking  had  been 
given."  Held,  that,  as  the  district  court  has  Jurisdiction  of  a  motion  to 
dismiss  an  appeal  in  which  the  sureties  have  not  so  justified,  certiorari  to 
review  an  order  refusing  to  dismiss  such  an  appeal  will  be  denied,  as  not 
the  proper  remedy;  it  being  limited  to  proceedings  in  which  the  court  has 
exceeded  Its  jurisdiction. 

Application  for  a  writ  of  certiorari,  on  the  relation  of  A.  K. 
Prescott,  to  review  an  order  of  the  district  court  of  the  Third 
judicial  district  refusing  to  dismiss  an  appeal  from  a  justice's 
court    Application  denied. 

Mr.  John  W.  James,  for  Plaintiff. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

This  is  an  application  for  a  writ  of  certiorari  to  review  an 
order  of  the  district  court  of  Deer  Lodge  county  refusing  to 
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dismiss  an  appeal  taken  to  the  court  from  a  judgment  in  a 
justice's  court  From  the  affidavit  filed  in  support  of  the  appli- 
cation it  appears,  prima  facie,  that  the  plaintiff  recovered  judg- 
ment against  one  Thomas  in  the  court  of  the  justice  of  the  peace. 
Thomas  duly  appealed  therefrom  to  the  district  court  and  gave 
the  undertaking  required  by  law.  The  plaintiff,  availing  him- 
self of  the  privilege  granted  by  Section  1763  of  the  Code  of 
Civil  Procedure,  duly  excepted  to  the  sufficiency  of  the  sureties 
on  the  undertaking  given  to  effectuate  the  appeal.  It  is  alleged, 
and  for  the  purpose  of  the  present  proceeding  we  assume,  with- 
out deciding,  that  the  sureties,  or  others  in  their  place,  did  not 
justify  upon  notice,  as  is  required  by  the  following  provision 
of  Section  1763,  supra:  "The  adverse  party  may  except  to 
the  sufficiency  of  the  sureties  within  five  days  after  the  filing 
of  the  undertaking,  and  unless  they  or  other  sureties  justify 
before  the  justice  or  judge  within  five  days  thereafter,  upon 
notice  to  the  adverse  party,  to  the  amounts  stated  in  their  affi- 
davits, the  appeal  must  be  regarded  as  if  no  such  undertaking 
had  been  given."  It  further  appears  that  the  plaintiff  moved 
the  district  court  to  dismiss  the  appeal  on  the  ground  that  no- 
tice of  the  justification  by  the  sureties  was  not  given  or  served 
as  provided  by  the  statute  quoted.  The  motion  to  dismiss  was 
denied  and  the  refusal  of  the  court  to  grant  the  motion  is  as- 
serted to  have  been  in  excess  of  the  court's  jurisdiction.  The 
purpose  of  this  application  is  to  annul  the  order  refusing  to 
dismiss  the  appeal. 

Upon  the  presentation  of  the  petition  counsel  for  the  plain- 
tiff stated  that  the  facts  recited  in  the  affidavit  demand  the  ap- 
plication of  the  rule  declared  in  State  ex  rel.  Allen  v.  Napton, 
Judge,  24  Montana  Eeports,  450,  62  Pacific  Reporter,  686, 
but  the  present  case  is  wholly  unlike  the  case  which  counsel 
cites  in  support  of  his  position.  In  the  Napton  Case  the  .dis- 
trict court  had  proceeded  by  making  an  order  in  an  action  of 
which  it  did  not  have  jurisdiction.  There  Allen  recovered 
before  a  justice  of  the  peace  a  judgment  against  Gibbs,  and 
Gibbs  appealed  to  the  district  court*  Thereupon  Allen  ex- 
cepted to  the  sufficiency  of  the  sureties  on  the  undertaking ;  none 
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of  the  sureties  justified  nor  was  notice  that  they  would  justify 
ever  given,  nor  did  Allen  waive  justification.  When  the  tran- 
script on  appeal  was  lodged  with  the  clerk  of  the  district  court, 
Allen  moved  to  dismiss  the  appeal  upon  the  ground  that  the 
sureties  had  not  justified  as  required  by  statute,  which  motion 
the  court  denied.  Thereafter  the  district  court,  by  order,  re- 
quired Allen  within  thirty  days  to  file  an  undertaking  in  the 
sum  of  $300,  conditioned  according  to  the  statute,  in  default  of 
which  the  action  should  stand  dismissed  at  plaintiff's  costs. 

We  held  that  the  district  court  had  no  jurisdiction  of  the 
action  and,  of  course,  was  without  power  to  dismiss  it  or  to 
order  a  dismissal  unless  Allen  complied  with  the  conditions 
imposed  by  the  court  The  order  requiring  the  undertaking  to 
be  filed  and  declaring  that  the  action  should  stand  dismissed 
in  default  thereof  we  declared  void  for  lack  of  jurisdiction  and 
for  that  reason  annulled  the  order.  Inquiry  touching  the  juris- 
diction of  the  court  to  deny  the  motion  to  dismiss  the  appeal 
was  not  pertinent  and  the  question  was  therefore  reserved, — it 
was  reserved  not  because  there  was  any  serious  question  in  re- 
spect of  what  the  answer  should  be,  but  merely  because  the 
question  was  not  involved  in  the  case. 

The  application  is  without  merit  In  this  state  certiorari  is 
a  remedy  which  may  be  successfully  invoked  only  when  an  in- 
ferior tribunal,  board,  or  officer  exercising  judicial  functions 
has  exceeded  its  or  his  jurisdiction,  and  the  review  may  not 
extend  beyond  a  determination  whether  authority — that  is, 
jurisdiction — has  been  regularly  pursued.  Such  is  the  settled 
rule  which  has  so  frequently  been  announced  by  this  court  that 
reference  to  the  cases  is  unnecessary.  Now,  the  question  of 
whether  or  not  the  district  court,  even  if  it  was  without  juris- 
diction of  the  action,  should  have  dismissed  the  appeal  cannot 
be  investigated  in  the  present  proceeding.  Let  it  be  granted 
that  the  court  had  no  jurisdiction  of  the  action.  It  had  juris- 
diction of  the  motion  to  dismiss  the  appeal, — that  is  to  say,  it 
possessed  the  power  to  hear  and  determine  the  motion,  and  such 
power  necessarily  implies  authority  to  decide  wrong  as  well  as 
right    Hence  the  district  court  regularly  pursued  its  authority 


182  In  be  Newton.  [Oct.  T.'02 

and  its  ruling  upon  the  mjotion  to  dismiss  the  appeal  was  neither 
without  nor  in  excess  of  its  jurisdiction.  If  the  ruling  was 
erroneous*  correction  may  be  had  at  the  proper  time  and  in  the 
appropriate  way.  We  remark,  in  passing,  that  the  annulment 
of  the  court's  refusal  to  dismiss  the  appeal  could  not,  as  it 
seems,  aid  the  plaintiff,  for  annulment  of  the  refusal  would 
simply  leave  the  case  in  the  condition  it  was  at  the  time  the 
motion  was  submitted.  But  however  this  may  be,  it  is  manifest 
that  certiorari  is  not  the  remedy  for  the  supposed  wrong  of 
which  the  plaintiff  complains. 

The  application  is  therefore  denied  and  the  proceeding  dis- 
missed. 

Denied. 
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In  be  NEWTON. 

(No.  1,201.) 
(Submitted  October  28,  1902.    Decided  October  28,  1902.) 

Attorneys  —  Disbarment  —  Reinstatement  —  Application  — 
Sufficiency. 

1.  Where  an  attorney  has  been  disbarred,  an  application  for  his  reinstatement 
must  be  verified,  and  must  set  forth  the  facts  touching  the  proceedings  in 
disbarment,  with  the  reasons  why  petitioner  should  .be  reinstated,  and 
should  comply  In  all  respects  with  the  rules  applicable  to  the  admission  of 
attorneys  to  practice  In  the  first  instance. 

2.  Where  it  appears  from  the  application  for  reinstatement  and  the  proofs 
submitted  in  support  thereof  that  the  larceny,  upon  conviction  of  which 
the  petitioner  was  disbarred,  was  committed  while  he  was  under  the  influ- 
ence of  intoxicating  liquor ;  that  he  was  never  theretofore  convicted  of  any 
criminal  offense;  that  since  disbarment  he  has  become  sober  and  has  lived 
an  upright,  honorable  life ;  that  in  the  estimation  of  his  fellow  citizens  and 
of  reputable  members  of  the  bar,  he  Is  a  fit  person  to  be  permitted  to  prac- 
tice law ;  and  he  expresses  the  utmost  contrition  for  his  offense,  the  same 
is,  under  the  statute  and  the  rules  of  the  supreme  court,  sufficient  to  war- 
rant his  reinstatement. 

Application  by  William  Newton  for  reinstatement  as  an 
attorney.     Application  granted. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

The  petitioner  was  disbarred  by  order  of  this  court  on  Janu- 
ary 11,  1898 ;  it  being  made  made  to  appear  that  he  had  there- 
tofore been  convicted  of  the  crime  of  petit  larceny  in  a  justice's 
court  of  Silver  Bow  county.  On  June  27,  1901  he  presented 
to  this  court  his  petition  asking  that  the  order  of  disbarment 
be  vacated  for  reasons  therein  stated.  This  petition  was  denied, 
the  court  being  of  the  opinion  that  the  reasons  stated  therein 
were  not  sufficient  to  warrant  the  vacation  of  the  order  of  dis- 
barment (25  Mont.  572,  69  Pac.  1131.)  On  this  day  he  has 
petitioned  the  court^  through  John  X.  Kirk,  Esq.,  a  member 
of  the  bar,  that  he  be  restored  to  the  rights  and  privileges  of  a 
member  of  the  bar.  The  court  has  examined  the  petition  pre- 
sented, and  finds  it  insufficient  to  meet  the  requirements  of  the 
statutes  and  rules  of  this  court,  applicable  to  such  cases,  in  sev- 
eral particulars ;  among  others,  in  that  it  is  not  verified,  and  in 
that  it  fails  to  state  whether  any  proceedings  for  disbarment  of 
the  petitioner  or  criminal  charges  have  been  instituted  or  prose- 
cuted against  him  in  any  jurisdiction.  The  court  is  of  the 
opinion  that  the  petition  in  such  cases  should  not  only  set  forth 
the  facts  touching  the  proceedings  in  disbarment  in  this  court, 
with  reasons  why  the  petitioner  should  be  reinstated,  but  should 
also  in  all  respects  comply  with  the  rules  applicable  to  the  ad- 
mission of  candidates  to  practice  law  in  the  first  instance. 

It  is  therefore  ordered  that  the  proceeding  depend,  with  leave 
10  said  Newton  on  or  before  December  1,  1902,  to  file  with  the 
clerk  and  present  to  the  court  an  amended  petition  in  con- 
formity with  the  statutes  and  rules  of  this  court  touching  appli- 
cations for  admission  to  the  bar,  which  shall  contain  such  other 
pertinent  matters  as  he  may  be  advised  should  properly  be  em- 
braced therein,  and  shall  be  duly  verified  by  the  oath  of  said 
Newton,  and  be  accompanied  by  the  statements,  under  oath, 
of  those  who  may  join  in  the  prayer  thereof,  together  with  cer- 
tificates of  reputable  members  of  the  bar  as  to  the  moral  stand- 


184  In  eb  Newton.  [Oct  T.'02 

ing  and  character  of  the  petitioner  in  the  community  in  which 
he  resides. 


On  Amended  Petition. 

(Submitted  December  15,  1902.    Decided  December  15,  1902.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

The  petitioner  having  amended  his  petition  in  order  to  meet 
the  suggestions  of  this  court  made  upon  a  hearing  had  on  Octo- 
ber 28  of  the  present  year,  has  this  day  again  submitted  his 
application  with  his  proofs  in  support  thereof.  It  appearing 
therefrom  that  the  larceny  upon  conviction  of  which  the  peti- 
tioner was  disbarred,  was  committed  while  the  petitioner  was 
under  the  influence  of  intoxicating  liquor;  that  he  was  never 
theretofore  convicted  of  any  criminal  offense ;  that  since  the  or- 
der of  disbarment  was  made  he  has  become  sober  and  has  lived 
an  upright,  honorable  life ;  that  in  the  estimation  of  his  fellow 
citizens  in  the  community  in  which  he  resides  and  also  of  repu- 
table members  of  the  bar  of  this  state,  he  is  a  fit  person  to  be 
permitted  to  practice  law  in  the  state ;  and  that  he  expresses  the 
utm«ost  contrition  for  his  said  offense ;  the  court  is  of  the  opin- 
ion that  under  the  provisions  of  the  statute  and  the  rules  of 
this  court,  no  reason  exists  why  the  applicant  should  not  be  re- 
instated to  the  privileges  of  his  office.  It  is  therefore  ordered 
that  said  William  Newton,  upon  taking  the  oath  required  by 
law,  be  re-admitted  to  practice  law  as  attorney  and  counselor- 
at-law  in  all  the  courts  of  this  state. 
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(No.   1,876.)  ~~ 

(Submitted  October  28,  12)02.     Decided  October  29,  1902.) 

Elections — County  Central  Committees  —  Contests — Decision 
by  State  Convention  —  Effect  —  Voting  —  Ballots  —  Party 
Name — Mandamus — Jurisdiction. 

1.  Where,  by  reason  of  dissensions  in  the  central  committee  of  the  democratic 
party  of  a  county,  the  committee  divided,  and  each  faction  elected  delegates 
to  attend  the  state  convention,  and  the  contest  so  occasioned  was  presented 
to  the  state  convention  on  the  application  of  the  delegates  of  both  factions 
for  seats,  and  the  state  convention  decided  such  contest  before  any  candi- 
dates for  county  offices  were  nominated,  the  decision  so  made  was  conclu- 
sive, and  the  candidates  subsequently  nominated  by  the  successful  faction 
were  entitled  to  have  their  names  printed  on  the  official  ballot  under  the 
party  name. 

2.  Where  a  contest  between  the  delegates  of  two  factions  in  a  state  conven- 
tion was  submitted  for  decision,  and  the  vote  on  the  issue  disclosed  a  clear 
majority  of  all  the  delegates  present  In  favor  of  one  of  the  contesting 
delegations,  without  the  votes  of  such  contesting  delegates,  the  fact  that 
such  delegates  voted  on  the  question  was  immaterial. 

3.  Where  the  county  clerk  and  recorder  erroneously  refused  to  place  the 
names  of  all  the  candidates  on  the  official  ballot  who  had  been  nominated 
by  one  faction  of  a'  political  party,  on  the  ground  that  the  opposing  faction 
was  legally  entitled  to  the  use  of  the  party  name,  the  court,  in  madamua 
to  compel  the  clerk  to  print  the  name  of  one  of  the  candidates  so  excluded 
on  the  ballot,  had  jurisdiction  to  decide  the  entire  controversy,  and  require 
the  printing  of  the  names  of  all  the  candidates  so  erroneously  excluded. 

Application  by  the  state,  on  relation  of  M.  P.  Gilchrist,  for 
mandamus  against  John  Weston,  as  county  clerk  and  recorder 
of  Silver  Bow  county,  Montana,  to  compel  respondent  to  place 
relator^  name  on  the  ballot  to  be  voted  at  the  November,  1902, 
election,  as  a  Democratic  candidate  for  election  as  district  judge. 
Granted. 

Statement  of  the  Case. 

Application  for  writ  of  mandamus.  The  facts  out  of  which 
this  controversy  arose,  so  far  as  a  statement  of  them  is  necessary 
to  present  the  questions  involved,  are  the  following:     On  Sep- 
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temer  6,  1902,  one  George  H.  Casey,  the  chairman  of  the  cen- 
tral committee  of  the  democratic  party  of  Silver  Bow  county, 
gave  notice  that  a  meeting  of  the  committee  would  be  held  on 
September  11th,  at  8  o'clock  in  the  evening,  at  one  of  the  court 
rooms  of  the  district  court  in  the  city  of  Butte,  the  particular 
room  being  designated  in  the  notice.  The  purpose  of  the  meet- 
ing, as  disclosed  by  the  notice,  was  to  designate  a  date  and  to 
select  a  place  for  holding  a  county  convention  of  the  democratic 
party  to  nominate  candidates  for  all  offices  to  be  filled  by  the 
electors  of  the  county  at  the  general  election  to  be  held  on  No- 
vember 4th,  including  a  candidate  for  district  judge  and  mem- 
bers of  the  legislative  assembly,  and  to  select  delegates  to  the 
state  convention  to  be  held  at  Bozeman  on  September  23d;  to 
apportion  delegates  to  the  various  precincts  in  the  county;  to 
fix  the  date  and  to  name  the  places  for  primaries  for  the  choice 
of  delegates  to  the  county  convention ;  and  to  transact  such  other 
business  as  might  properly  come  before  the  committee.  As 
early  as  the  date  of  the  notice  there  had  developed  a  difference 
of  opinion  between  the  chairman  and  some  of  the  members  of 
the  committee  as  to  whether  the  power  to  fill  vacancies  in  the 
membership  of  the  committee  was  lodged  in  the  chairman  or  in 
the  committee,  the  chairman  asserting  that  the  convention  which 
had  selected  him  in  1900  had,  by  resolution  expressly  so  pro- 
viding, clothed  him  with  such  power.  There  was  also  a  division 
of  opinion  among  the  members  of  the  committee,  as  well  as 
among  the  electors,  as  to  party  policies  in  the  county.  This 
division  of  opinion  had  resulted  in  a  factional  fight  for  the  con- 
trol of  the  committee  by  the  opposing  factions,  and,  through 
this  means,  for  the  control  of  local  party  affairs.  Under  the  rule 
established  by  party  usage,  the  committee  should  have  been  com- 
posed of  52  members,  one  for  each  voting  precinct  in  the  county 
at  the  close  of  the  campaign  of  1900;  but  for  some  reason,  not 
stated,  seven  out  of  the  52  precincts  were  not  represented,  no 
appointments  having  been  made  for  them.  It  was  claimed  by 
the  chairman  that  there  were  also  other  vacancies  occasioned 
by  death  or  removal  of  certain  members  of  the  committee  from 
the  state  or  county.    Before  the  committee  assembled,  the  chair 
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man  appointed  persons  from  the  different  precincts  to  fill  all 
vacancies  existing  at  the  date  of  the  call,  and  added  one  mem- 
ber for  a  precinct  lately  created  by  the  board  of  county  com- 
missioners. In  all,  the  chairman  made  16  appointments, — 
eight  for  the  precincts  for  which  no  appointments  had  thereto- 
fore been  made,  and  eight  for  vacancies  which  he  claimed  had 
occurred  by  death  or  change  of  residence.  When  the  chairman 
went  to  the  place  of  the  meeting  at  the  appointed  hour,  he  found 
present,  either  in  person  or  by  proxy,  41  of  the  old  members, 
and  the  16  members  lately  appointed  by  himfeelf.  The  court 
room  was  filled  with  a  crowd  composed  partly  of  persons  at- 
tracted by  curiosity,  but  mainly  of  the  adherents  of  the  rival 
factions.  Confusion  prevailed,  and  the  chairman,  after  attempt- 
ing to  call  the  committee  to  order,  announced  that  no  business 
would  be  transacted  until  the  hall  should  be  cleared.  The 
crowd  refused  to  retire  from  the  hall,  and  after  much  delay, 
daring  which  the  chairman  refused  to  proceed  with  the  business 
in  hand  because  of  the  disorder,  a  portion  of  the  committee, 
under  the  leadership  of  one  P.  J.  Gilligan,  the  secretary  of  the 
committee,  adopted  a  resolution  deposing  the  chairman  from 
office,  and  proceeded  to  elect  another  in  his  stead.  The  person 
selected  for  chairman  in  this  way  was  one  James  H.  Lynch. 
Thereupon  Chairman  Casey  entertained  and  declared  carried 
a  motion  for  adjournment  This  motion  included  a  provision 
that  the  committee  should  meet  again  at  the  call  of  the  chair- 
man. The  chairman  then  announced  that  the  committee  would 
assemble  in  ten  minutes  at  the  Auditorium, — another  hall,  a 
few  blocks  away.  Thereupon  he,  in  company  with  33  persons 
who  claimed  to  be  members  of  the  committee,  or  to  hold  proxies, 
left  the  hall  and  went  to  the  Auditorium.  Of  these  33  persons, 
17  were  old  members  of  the  committee,  and  the  remaining  16 
were  persons  appointed  by  the  chairman  to  fill  vacancies,  or 
their  proxies.  Secretary  P.  J.  Gilligan  remained  at  the  court 
room  with  25  persons,  all  of  whom  had  been  old  members  of 
the  comnuttee,  or  were  holding  proxies.  Five  of  them,  it  was 
claimed  by  Chairman  Casey,  had  no  right  to  take  part  in  the 
proceedings,  either  in  person  or  by  proxy,  for  the  reason  that 
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they  had  removed  permanently  from  the  state  or  county.  On 
reaching  the  Auditorium,  Chairman  Casey  called  the  meeting 
to  order,  and  thereupon,  claiming  to  act  as  the  regular  com- 
mittee, it  proceeded,  after  selecting  a  secretary,  to  the  dispatch 
of  the  business  outlined  in  the  call.  The  date  of  the  county 
convention  was  fixed  for  September  19th,  and  a  call  was  regu- 
larly issued  for  primaries  to  be  held  on  the  17th  to  elect  dele- 
gates to  attend  it.  The  place  named  for  the  meeting  of  the 
convention  was  the  Auditorium.  Primaries  were  held  and  the 
convention  assembled  pursuant  to  call,  but,  after  perfecting  the 
organization  and  selecting  delegates  to  attend  the  state  conven- 
tion, it  adjourned  to  meet  again  at  the  same  place  on  Septem- 
ber 29th  to  nominate  a  ticket.  On  the  date  then  fixed  the  con- 
vention reassembled,  nominated  candidates  for  all  offices  to  be 
filled  by  the  electors  of  the  county,  and  its  chairman  and  secre- 
tary filed  a  certificate  of  nomination  with  the  defendant,  the 
clerk  of  the  county,  as  required  by  law.  The  committeemen 
who  remained  at  the  court  room  claimed  to  be  in  the  majority, 
and  therefore  authorized  to  act  for  the  party.  Under  the  leader- 
ship of  Lynch,  they  proceeded  to  accomplish  the  business  for 
which  the  committee  had  been  called  together  by  Chairman 
Casey.  The  date  of  the  county  convention  was  fixed  for  Sep- 
tember 18th.  A  call  was  regularly  issued  and  published  for 
primaries  to  be  held  on  September  12th  to  elect  delegates  to 
attend  it.  Primaries  were  held  under  the  call,  and  the  conven- 
tion assembled  on  September  18th.  After  completing  its  or- 
ganization, it  selected  delegates  to  the  state  convention,  and 
thereupon  adjourned  over  until  October  9th.  At  that  time  it 
reassembled  and  completed  the  business  for  which  it  was  called, 
by  nominating  candidates  for  the  offices  to  be  filled  by  the  elect- 
ors of  the  county,  and  caused  certificates  of  nomination  to  be  filed 
with  the  defendant,  as  required  by  the  statute.  These  conven- 
tions will  hereafter  be  referred  to,  respectively,  as  the  Casey 
and  Lynch  conventions.  In  the  meantime  both  delegations  at- 
tended the  state  convention  at  Bozeman  on  September  23d,  and 
each  claimed  recognition  by  that  body  as  the  regulaily  accred- 
ited delegation  of  the  democratic  party  of  Silver  Bow  county. 
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Under  the  party  usages,  these  claims  were  submitted  to  the 
state  central  committee,  which  was  then  in  session  in  Bozeman, 
for  the  purpose  of  determining  the  rights  of  the  contesting  dele- 
gations to  participate  in  the  preliminary  organization  of  the 
convention.  This  committee,  after  considering  the  controversy, 
decided  that  the  Casey  convention  was  regular,  and  declared 
the  delegates  selected  by  it  entitled  to  be  seated.  The  whole 
controversy  was  then  by  the  convention  referred  to  a  committee 
on  credentials,  which  again  held  in  favor  of  seating  the  Casey 
delegates,  and  so  reported  to  the  convention.  The  report  was 
thereupon  adopted,  and  accordingly  the  Casey  delegation  was 
formally  recognized  as  regular,  and  took  part  in  all  subsequent 
proceedings.  The  state  convention  was  composed  of  512  dele- 
gates. When  the  vote  was  taken  upon  the  report  of  the  com- 
mittee on  credentials,  only  one  vote  was  recorded  in  the  nega- 
tive. The  Casey  delegation,  however,  voted  upon  the  adoption 
of  the  report.  When  the  time  arrived  for  the  publication  of  the 
tickets  as  provided  by  law,  the  defendant,  whose  duty  it  was  to 
publish  them,  refused  to  publish  the  county  ticket  named  by 
the  Casey  convention,  and  signified  his  intention  not  to  cause 
the  same  to  be  printed  upon  the  ballot  in  the  column  desig- 
nated "Democratic,"  br  at  all,  but  to  cause  to  be  printed  instead 
thereof  the  ticket  nominated  by  the  Lynch  convention.  There- 
upon the  relator,  being  the  nominee  for  state  senator  upon  th$ 
ticket  named  by  the  Casey  convention,  filed  his  verified  peti- 
tion in  this  court,  setting  forth  the  foregoing  facts,  and 
asked  for  a  writ  directing  the  defendant  to  cause  to  be  printed 
upon  the  ballot  the  names  of  himself  and  other  candidates  nomi- 
nated by  that  convention,  and  otherwise  to  prepare  the  ballot  as 
the  law  requires.  The  petition  was  filed  and  the  alternative 
writ  issued  on  October  21st,  Owing  to  the  shortness  of  time 
before  the  date  of  the  election,  the  writ  was  made  returnable 
on  October  23d.  The  defendant  appeared  on  that  date  and 
filed  his  answer,  putting  in  issue  all  the  material  allegations 
set  forth  in  the  petition.  The  application  was  thereupon  sub- 
mitted upon  the  evidence  of  the  parties  in  support  of  their  re- 
spective contentions.     After  consideration  of  the  evidence  and 
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the  contentions  of  the  parties,  the  court  adjudged  that  the  writ 
should  issue,  directing  the  defendant  to  cause  to  be  printed 
upon  the  ballot,  in  the  column  headed  "Democratic,"  the  ticket 
nominated  by  the  Casey  convention,  and  to  omit  therefrom  en- 
tirely the  ticket  nominated  by  the  Lynch  convention.  The  judg- 
ment was  entered  on  October  29th,  the  court  stating  that  its 
reasons  for  the  conclusion  reached  would  be  announced  at  a 
subsequent  time. 

Mr.  W.  M.  Bkkford,  Mr.  C.  F.  Kelly,  and  Mr.  R.  Lee  Word, 
for  Relator. 

Mr.  J.  J.  McHatton,  Mr.  L.  P.  Forrestell,  and  Mr.  Ouy  Star 
pleton,  for  Defendant. 

MR  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  court 

At  the  hearing,  counsel  for  the  relator  argued  that,  inasmuch 
as  the  controversy  between  the  contending  factions  in  the  com- 
•  mittee  and  the  party  in  Silver  Bow  county  had  been  submitted 
to  and  determined  by  the  state  convention  in  favor  of  the  Casey 
convention,  this  determination  must  be  regarded  as  conclusive 
upon  the  right  of  the  nominees  on  the  Casey  ticket  to  have  their 
names  appear  upon  the  ballot  under  the  party  designation.  The 
contention  was  also  made  that,  though  the  judgment  of  the 
state  convention  should  be  treated  as  of  no  import  whatever, 
nevertheless  the  decided  preponderance  of  the  evidence  was  in 
favor  of  the  conclusion  that  Chairmian  Casey  was  empowered 
to  fill  vacancies  upon  the  committee;  that  his  appointments 
were  properly  made,  both  for  the  purpose  of  increasing  the 
number  of  members  to  one  for  each  precinct  in  the  county,  and 
also  for  the  purpose  of  filling  places  rendered  vacant  by  death 
or  change  of  residence;  that  the  committee  was  unable  to  trans- 
act any  business  because  of  the  confusion  brought  about  by  the 
presence  of  the  crowd ;  that  he  and  those  associated  with  him 
were  justified  in  leaving  the  hall  to  seek  a  place  where  they 
oould  dispatch  the  business  properly  before  the  committee ;  and 
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therefore  that  the  portion  of  the  committee  led  by  him  was  the 
only  committee  authorized  to  act  for  the  party. 

On  the  other  hand,  counsel  for  the  defendant  contended  that 
the  judgment  and  determination  of  the  state  convention  was  of 
no  significance  whatever;  that  the  evidence  showed  clearly  that 
the  chairman  had  no  authority  to  fill  any  vacancies  upon  the 
committee,  but  that  such  authority  was  vested  in  the  committee 
itself;  that,  even  if  the  chairman  had  such  authority,  he  had 
no  power  to  decide  whether  a  vacancy  existed  by  reason  of  a 
change  of  residence  of  any  committeeman,  or  other  cause;  and 
that  by  reason  of  the  fact  that  he  and  his  adherents  left  the 
court  room,  which  had  been  appointed  as  the  place  of  meeting, 
they  lost  all  right  to  act  for  the  party  in  any  capacity  whatever. 
Accordingly,  all  evidence  touching  the  final  determination 
reached  by  the  state  convention,  though  not  controverted,  was 
objected  to  by  the  defendant  as  incompetent  and  irrelevant 
The  evidence  was  admitted  subject  to  the  objection,  the  court 
not  being  willing  to  decide  the  question  thus  presented  by  the 
objection  without  further  consideration.  There  was  thus 
brought  to  our  attention  for  decision  the  question :  What  force 
should  be  given  to  a  determination  by  the  highest  judicatory  in 
the  party  of  the  right  of  contending  local  factions  to  nominate 
the  local  ticket,  and  thus  to  give  the  candidates  named  by  it  the 
right  to  use  the  party  designation  ? 

It  will  be  noted  that,  at  the  timie  the  controversy  arose  and 
the  decision  was  made  by  the  state  convention,  no  candidates 
had  been  no'minated  by  either  of  the  factions.  That  convention, 
therefore,  did  not  undertake  to  determine,  directly  or  indi- 
rectly, the  right  of  any  candidate  to  have  his  name  appear  on 
the  ballot  as  a  nominee  of  the  party.  Had  one  or  both  of  the 
rival  county  conventions  nominated  candidates  for  the  local 
offices  before  the  meeting  of  the  state  convention,  a  different 
question  would  have  been  presented,  and  this  court  would  per- 
haps have  been  required,  under  its  former  decisions,  to  hold 
tenable  the  position  taken  by  the  defendant, — that  the  action 
of  the  state  convention  was  without  significance. 

It  was  held  in  State  ex  rel.  Scharnikow  v.  Hogan,  24  Mont. 
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383,  62  Pac.  583,  that  no  action  had  by  a  state  convention  can 
render  valid  a  nomination  for  the  office  of  district  judge,  where 
the  convention  assuming  to  make  it  does  not  properly  represent 
the  electors  of  the  district.  That  case  turned  upon  the  question 
of  fact  whether  the  delegates  who  sat  in  the  district  convention 
had  been  regularly  chosen  by  the  electors  of  the  district  to  make 
the  nomination.  It  being  made  to  appear  that  such  was  riot  the 
case,  this  fact  was  held  determinative  of  the  right  of  the  candi- 
date to  have  his  name  appear  upon  the  ballot,  although  the  state 
convention  had  assumed  to  declare  that  the  delegates  were  the 
regularly  accredited  delegates  from  the  counties  composing  the 
district.  The  decision  rests  upon  the  theory  of  our  state  gov- 
ernment that  the  people  in  the  political  subdivisions  of  the  state 
have  the  right  to  nominate  candidates  for  local  offices  through 
representative  conventions  composed  of  electors  of  their  own 
choosing,  or  in  mass  meetings,  held  after  due  notice,  as  well  as 
to  elect  officers  from  among  candidates  so  nominated ;  and  no 
action  on  the  part  of  the  state  convention  may  dispense  with  a 
substantial  observance  of  this  fundamental  principle. 

Again,  in  the  case  of  State  ex  rel.  Kennedy  et  al.  v.  Martin, 
24  Mont.  403,  62  Pac.  588,  which  grew  out  of  the  same  fac- 
tional fight  in  Deer  Lodge  county  that  gave  rise  to  the  ease  just 
cited,  it  was  held  that  where  a  ticket  had  been  nominated  by 
a  representative  county  convention,  regularly  called  for  that 
purpose  by  the  local  party  authorities,  prior  to  the  meeting  of 
the  state  convention,  the  state  convention,  though  the  dele- 
gates chosen  by  the  county  convention  refused  to  sit  in  the 
state  convention,  but  joined  in  an  independent  movement,  in 
which  some  of  the  local  candidates  also  joined,  had  no  power 
to  authorize  loyal  members  of  the  party  residing  in  the  county 
to  take  charge  of  party  affairs  therein,  and  to  nominate  a  ticket 
to  be  printed  upon  the  official  ballot  under  the  party  designa- 
tion, to  the  exclusion  of  the -ticket  already  nominated.  This 
decision  rests  upon  the  principle  that  when  the  candidates  of 
a  party  have  been  once  regularly  nominated  by  a  representative 
convention  of  the  party,  and  their  certificates  of  nomination 
filed  with  the  proper  officer,  the  right  of  such  candidates  to  have 
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their  names  appear  upon  the  official  ballot  becomes  fixed  by 
law,  and  is  not  subject  to  control  by  a  state  convention.  This 
conclusion  was  based  upon  the  fact  that  there  is  no  provision 
of  law  by  which  the  place  of  any  candidate  upon  the  ticket  may 
become  vacant,  except  by  death,  resignation,  conviction  of  a 
felony,  judicially  declared  insanity,  or  removal  from  the  county 
or  state.  When  nominations  have  been  so  made,  the  presump- 
tion arises  that  the  convention  was  authorized  to  make  use  of 
the  party  designation,  either  by  virtue  of  the  power  conferred 
by  the  state  convention  by  its  recognition  during  the  preceding 
campaign  of  the  regularity  of  the  local  administrative  agencies 
which  called  it  together,  or  by  established  party  usages.  The 
same  conclusion  was  reached  in  State  ex  rel.  Hatch  v.  Smart, 
24  Mont.  413,  62  Pac  591.  In  each  of  these  cases  this  court 
felt  impelled,  in  view  of  the  provisions  of  the  election  laws  and 
the  constitution,  to  investigate  the  facts,  and  to  determine  there- 
from whether  the  candidates  whose  rights  were  in  issue  had  been 
nominated  by  representative  conventions  called  by  authority 
and  conducted  in  accordance  with  party  usages. 

We  agree  with  counsel  for  the  defendant  in  their  opinion 
that  these  cases  were  correctly  decided,  both  upon  reason  and 
principle,  and  that  political  conventions  should  not  be  permit- 
ted to  assume  the  exercise  of  judicial  functions  to  the  exclu- 
sion of  the  courts  in  matters  involving  rights  conferred  by  law. 
But  we  do  not  concur  with  them  in  the  view  that  they  apply  to 
the  conditions  presented  in  the  case  at  bar.  In  thi9  case  the 
state  convention  was  appealed  to  for  recognition  by  the  con- 
tending factions,  and  for  the  right  to  use  the  party  designation. 
This  was  before  either  had  assumed  to  act  for  the  party  in 
selecting  candidates  under  the  provisions  of  the  statuta  Each 
was  claiming  the  right  to  control  the  local  administration,  of 
party  affairs.  These  claims  were  submitted  to  the  ultimate 
party  judicatory,  which  decided  the  controversy  after  an  ex- 
amination of  disputed  questions  of  fact,  and  presumably  in 
accordance  with  party  usages.  The  principle  underlying  the 
cases  cited  does  not  therefore  apply.  Furthermore,  in  each  of 
those  cases  the  necessity  for  party  organization  and  discipline 
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as  a  means  to  secure  party  existence  was  expressly  recognized, 
a3  was  also  the  proposition  that  in  mere  matters  of  party  con- 
trol, wherein  no  effort  is  made  to  declare  and  enforce  lefal 
rights,  the  determination  of  the  party  judicatory  is  binding 
upon  all  the  members  of  the  party,  and  upon  the  courts  as  well. 

It  was  said  in  State  ex  rel.  Kennedy  v.  Martm,  supra,  that 
the  declarations  of  the  state  convention  are  effectual  to  change 
the  administrative  agencies  of  the  party  in  a  particular  county. 
This  power  also  implies  exclusive  authority  to  recognize  as 
regular  one  of  two  contending  factions  in  any  local  subdivision 
of  the  state,  and  to  give  the  one  authority  to  control  all  the 
party  affairs  within  its  jurisdiction  to  the  exclusion  of  the  other, 
so  long  as  the  exercise  of  it  does  not  interfere  with  legal  rights. 

Again,  in  State  ex  rel.  Hatch  v.  Smart,  supra,  it  was  said : 
"Within  its  legitimate  field,  the  democratic  party  of  the  state, 
in  convention  assembled,  is  paramount,  and  the  final  judicatory. 
Its  determination  of  matters  within  the  scope  of  its  powers 
cannot  be  questioned  or  set  aside  by  the  courts.  Such  state 
convention  represents  the  democratic  party  of  the  state  as  an 
entirety,  and  in  a  limited  sense  it  speaks  for  the  territorial  sub- 
divisions of  the  party.  It  is  the  judge  of  the  election  and  quali- 
fication of  its  members;  it  may  adopt  a  general  policy,  and 
nominate  candidates  for  office,  to  be  filled  by  the  vote  of  the 
electors  of  the  state,  and  (so  long  as  it  keeps  within  its  legiti- 
mate sphere)  do  whatever  may  be  necessary  or  proper  to  main- 
tain the  integrity  and  advance  the  interests  of  the  party."  The 
designation  belongs  to  the  party,  and  the  party,  as  a  political 
body,  has  the  exclusive  right  to  control  the  use  of  it,  not  only 
in  the  state,  but  in  the  local  subdivisions  thereof,  until,  by  the 
exercise  of  power  on  the  part  of  the  local  organization,  rights 
of  private  individuals  are  involved.  It  is  then  only  that  courts 
will  undertake  to  interfere.  It  would  be  intolerable  if,  upon 
the  occasion  of  every  factional  dispute  in  a  county  or  district 
in  the  state,  the  courts  could  be  called  upon  to  determine  which 
faction  is  entitled  to  the  use  of  the  party  designation.  The 
well-being  and  safety  of  the  party  organization  require  that  it 
should  hold  and  exercise  this  power:     For  illustration,  if  in 


27  Mont]      State  ex  eel.  Gii«cheist  v.  Weston-  195 

the  present  case  this  court  should  hold  that  the  Lynch  conven- 
tion was  regular,  notwithstanding  the  determination  made  by 
the  state  convention,  the  result  would  be  that  the  ticket  nomi- 
nated by  the  Lynch  convention,  though  declared  by  the  regu- 
larly constituted  party  authorities  not  to  be  the  regular  demo- 
cratic ticket,  would  be  placed  upon  the  ballot  under  the  party 
designation,  and  so  from  time  to  time,  as  the  period  for  elect- 
ing local  officers  would  recur,  this  anomalous  situation  would 
be  presented,  to  the  utter  demoralization  and  destruction  of  all 
party  discipline.  The  party  would  be  left  utterly  without 
power  to  preserve  its  own  organization  and  integrity,  and  one 
of  the  most  effective  means  for  the  preservation  of  our  institu- 
tions would  be  wholly  destroyed.  The  power  to  decide  these 
disputes  must  rest  somewhere,  but  it  is  far  safer  and  much 
more  in  accord  with  our  free  institutions  that  it  should  remain 
with  the  judicatories  of  our  political  parties,  where  it  of  right 
belongs. 

This  view  we  deemed  conclusive  of  the  case.  We  therefore 
did  not  go  into  an  examination  of  the  evidence  to  determine 
what  authority  Chairman  Casey  had  to  make  appointments  to 
fill  vacancies  in  the  membership  of  the  committee,  nor  whether 
the  claim  of  his  faction  that  the  committee  was  prevented  by 
the  confusion  in  the  court  room  from  proceeding  to  transact 
there  the  business  for  which  the  committee  was  called  together 
was  well  founded. 

Reference  was  made  during  the  argument  to  the  fact  that  the 
Casey  delegation  voted  upon  the  question  of  the  title  to  seats 
in  the  convention.  It  was  said  that  this  fact  vitiated  the  judg- 
ment of  the  convention.  It  is  a  sufficient  answer  to  this  sug- 
gestion to  say  that  the  evidence  disclosed  that  a  clear  majority 
of  all  the  delegates  present  voted  in  the  affirmative,  without 
including  the  contesting  delegation.  We  did  not  undertake  to 
determine  what  the  result  would  have  been  had  the  vote  of  that 
delegation  been  necessary  to  create  a  majority. 

Counsel  for  relator,  in  making  this  application,  proceeded 
upon  the  assumption  that  this  court  would  not  by  mandamus 
grant  the  whole  relief  to  which  relator  was  entitled,  and  under 
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this  writ  direct  the  defendant  to  omit  from  the  ballot  altogether 
the  ticket  named  by  the  Lynch  convention.  They  therefore  in- 
stituted another  proceeding  for  injunction  to  accomplish  this 
end.  (Post,  197,  70Pac.  1134.)  Upon  consideration,  however, 
the  court  concluded  that  the  preparation  of  the  ballot  involved 
but  a  single  duty,  and  that,  as  the  proper  performance  of  this 
duty  under  the  statute,  as  construed  by  the  decisions  of  this 
court,  required  him  to  omit  the  Lynch  ticket  from  the  ballot 
(State  ex  rel.  Kennedy  v.  Martin  and  State  ex  rel.  Hatch  v. 
Smart,  supra),  the  whole  matter  could  be  adjusted  under  the 
writ  in  this  proceeding.  This  we  deemed  in  conformity  with 
the  suggestion  contained  in  Attorney  General  v.  Chicago  &  N. 
W.  Ry.  Co.,  35  Wis.  425,  and  approved  in  State  ex  rel.  Clarice 
v.  Monm,  24  Mont.  433,  63  Pac.  390,  that,  "where  defect  and 
excess  meet  in  a  single  case,  the  court  might  meet  both,  in  its 
discretion,  by  one  of  the  writs,  without  being  driven  to  send 
out  both  tied  together  with  red  tape  for  a  single  purpose." 
Accordingly  the  following  order  was  made  and  entered : 

It  is  therefore  considered  and  adjudged  that  a  peremptory 
writ  of  mandate  issue  to  the  defendant,  as  clerk  of  Silver  Bow 
county,  directing  him  forthwith  to  print  upon  the  official  ballot 
to  be  used  at  the  election  to  be  held  on  November  4,  1902,  the 
ticket  containing  the  nsmes  of  the  relator  and  his  associates, 
and  known  in  this  proceeding  as  the  ticket  nominated  by  the 
Casey  convention,  in  the  column  entitled  "Democratic,"  and 
that  he  do  not  print  thereon  the  ticket  nominated  by  the  con- 
vention called  by  the  so-called  Lynch  committee,  and  known  in 
this  proceeding  as  the  Lynch  convention.  It  is  further  ordered 
that  the  defendant  pay  all  the  costs  of  this  proceeding.  Let 
judgment  be  entered  and  the  writ  issue  forthwith. 

Writ  granted. 
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On  Application  fob  Writ  of  Injunction. 

(No.  1,875.) 

27    197] 
(Submitted  October  28,  1902.     Deckled  October  20,  1002.)  30      " 

MK.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Application  for  a  writ  of  injunction  to  restrain  the  defend- 
ant, as  clerk  of  Silver  Bow  county,  from  causing  to  be  printed 
upon  the  official  ballot  under  the  designation  "Democratic"  a 
certain  ticket  which,  it  was  alleged,  was  not  the  regular  party 
ticket  An  order  to  show  cause  was  issued  and  made  returnable 
on  October  23.  A  demurrer  and  a  motion  to  strike  out  portions 
of  the  petition  being  overruled  pro  forma,  the  defendant  filed 
his  answer  controverting  such  allegations  of  the  petition  as  he 
deemed  material.  A  decision  of  the  questions  raised  by  the 
demurrer  and  motion  was  reserved.  Thereupon  the  cause  was 
heard  and  submitted  with  the  application  for  mandamus  (cuite 
p.  185),  upon  the  evidence  adduced  at  the  hearing  thereon.  The 
conclusion  reached  in  that  cause  having  rendered  it  unneces- 
sary to  examine  and  decide  any  of  the  questions  presented  here- 
in, this  cause  was  dismissed  at  the  cost  of  the  relator. 

Dismissed. 


STATE  ex  rel.  DONOVAN,  Plaintiff,  v.  LEDWIDGE, 

Defendant. 

(No.  1,878.) 
(Submitted  October  29,  1002.    Decided  October  20,  1002.) 

Rules  of  Supreme  Court — Writ  of  Mandate — Motion  to  Quash 
—Court  Stenographer — Attorney  General — Copy  of  Tran- 
script— Prepayment  of  Fees — Ministerial  Duties. 

1.      Under  Subdivision  2  of  Rule  II  of  the  Supreme  Court,  when  the  court  orders 
the  writ  of  mandate  to  go,  It  decides  the  reasons  set  forth  in  the  appllca- 
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tlon  (which  render  it  necessary  that  the  writ  should  Issue  originally  from 
the  supreme  court),  to  be  sufficient,  and  a  motion  to  quash  not  traversing 
the  averments  of  the  application  nor  setting  out  new  matter  in  avoidance, 
admits  as  true  the  matters  urged  as  reasons,  and  will  not  raise  the  question 
of  the  sufficiency  of  such  reasons  for  reconsideration. 

2.  Code  of  Civil  Procedure,  Bee.  373,  provides  that  the  stenographer  must, 
upon  demand,  and  payment  of  his  fees,  furnish  to  the  attorney  of  a  party 
to  any  civil  cause,  a  transcript  of  the  proceedings.  Held,  that  the  appro- 
priate remedy  to  compel  a  stenographer  to  furnish  such  transcript  is  a  writ 
of  mandate,  rather  tnan  an  order  to  the  stenographer  by  the  trial  court 

3.  Code  of  Civil  Procedure,  Sec.  1874,  provides  that  an  officer,  when  prose- 
cuting an  action  on  behalf  of  the  state,  shall  not  be  required  to  pay  or 
deposit  any  fee  with  any  officer.  The  attorney  general  conducting  a  pro- 
ceeding on  behalf  of  the  state  demanded  of  the  stenographer  a  transcript 
of  his  notes  taken  therein.  Held,  that  it  was  the  stenographer's  minis- 
terial duty  to  deliver  them  without  demanding  his  fees  in  advance. 

4.  The  stenographer  had  entered  into  an  agreement  with  a  third  party  for 
the  preparing  of  the  transcript,  under  which  he  did  not  feel  at  liberty  to 

:  deliver  any  of  the  transcripts  in  his  hands  to  the  attorney  general  without 
the  pay  in  advance.  Held,  that  his  legal  duty  could  not  be  controlled  by 
his  contract  with  a  third  party. 

5.  The  assertion  of  the  stenographer  that  the  attorney  general  did  not  need 
the  transcript  for  the  preparation  of  a  bill  of  exceptions  for  which  It  was 
demanded  would  not  excuse  the  refusal  to  deliver  it,  since  the  raising  or 
solving  of  that  question  was  not  delegated  to  the  stenographer. 

Application  by  the  state,  on  the  relation  of  James  Donovan, 
attorney  general,  for  a  writ  of  mandarrms  to  compel  J.  F.  Led- 
widge,  stenographer  of  the  district  court  of  the  Second  judicial 
district  in  and  for  the  county  of  Silver  Bow,  to  furnish  a  tran- 
script of  certain  proceedings.     Writ  granted. 

Mr.  James  Donovan,  Attorney  General,  for  Relator. 

Mr.  Jesse  B.  Roote,  for  Defendant. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

The  state  of  Montana,  at  the  relation  of  its  attorney  general, 
has  instituted  this  proceeding  in  mandamus  to  compel  the  steno- 
grapher of  Department  II  of  the  district  court  of  Silver 
Bow  county  to  furnish  a  copy,  written  out  at  length,  of  the 
testimony  and  proceedings  upon  a  trial  involving  the  validity 
of  two  supposed  wills.  The  allegations  contained  in  the  appli- 
cation are  to  the  effect  that  the  state  of  Montana,  by  its  attorney 
general,  filed  objections  to  the  probate  of  two  certain  proposed 
wills  of  one  Colbert,  deceased,  asserting  that  the  wills  pre- 
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sen  ted  were  forged;  that  Cblbert  had  died  intestate,  without 
heirs,  and  that  the  property  of  the  decedent  would  escheat  to 
the  state;  that  a  trial  was  had  of  the  issued  raised  by  the  objec- 
tions, at  which  many  witnesses  were  examined,  and  much  evi- 
dence received ;  that  the  trial  resulted  in  favor  of  the  state  and 
against  the  proponents;  that  the  proponents,  in  July,  1902, 
gave  notice  of  their  intention  to  move  for  a  new  trial,  and  duly 
served  their  proposed  bills  of  exception  in  support  thereof; 
that  the  court,  by  granting  to  the  state  thirty  days'  extension, 
enlarged  the  time  within  which  the  state  might  propose  amend- 
ments to  each  of  the  bills;  that  the  time  for  proposing  amend- 
ments will  expire  with  November  7,  1902,  and  that  no  further 
time  can  be  granted  by  the  court  without  the  consent  of  the 
proponents,. and  that  they  have  refused  and  still  refuse  to  con- 
sent to  any  further  enlargement ;  that  the  stenographer  attended 
the  trial  and  took  full  stenographic  notes  of  all  the  testimony, 
evidence,  and  proceedings ;  that  the  attorney  general,  acting  for 
the  state,  on  August  1,  1902,  demanded  of  the  stenographer  a 
copy  of  his  notes,  written  out  at  length ;  that  the  stenographer 
had  written  the  same  out  at  length,  and  has  in  his  possession 
copies  thereof  so  extended,  but  that  he  refused  and  still  refuses 
to  deliver  to  the  attorney  general  a  copy  without  payment  in 
advance  by  the  state  of  $419.40,  his  alleged  fees;  that  the  attor- 
ney general  did  not  have  knowledge  of  the  unqualified  refusal 
of  the  stenographer  until  the  20th  day  of  the  present  month, 
and  that  the  stenographer  has  never  written  out  and  filed  with 
the  clerk  of  the  trial  court  any  of  the  objections,  rulings,  de- 
cisions>  opinions,  or  exceptions  taken  by  him;  that  neither  of 
the  proposed  bills  contains  a  full,  true,  and  correct  statement 
of  the  evidence  and  proceedings ;  and  that  the  state  is  desirous 
of  preparing  amendments  thereto  before  November  7th  next, 
and  that,  to  enable  the  attorney  general  to  do  so,  it  is  indis- 
pensable that  he  have  a  copy  of  the  proceedings  so  taken  by  the 
stenographer.  The  application  sets  forth  as  the  reason  why 
it  is  necessary  that  the  writ  should  issue  from  this  court  instead 
of  from  the  district  court  that,  if  application  were  made  to  the 
district  court,  it  would  be  subject  to  the  unavoidable  delay  in- 
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cident  to  the  commencement,  hearing,  and  trial  of  the  same  in 
such  court,  and  that  it  could  not  be  determined  until  after  No- 
vember 7,  1902 ;  and  that,  if  the  decision  in  such  court  should 
be  adverse  to  the  state,  and  an  appeal  were  taken  to  the  supreme 
court,  such  appeal  could  not  be  heard  here  prior  to  to  the  7th 
day  of  November  next 

An  alternative  writ  was  issued,  and  the  defendant  was  re- 
quired to  answer  on  yesterday,  October  28,  1902.  He  moved 
that  the  writ  be  quashed  on  several  grounds,  the  first  being  that 
the  application  does  not  set  forth  any  sufficient  reason  why  the 
writ  should  issue  from  the  supreme  court,  instead  of  from  the 
district  court  of  Silver  Bow  county.  Subdivision  2  of  Rule  II 
of  this  court  requires,  among  other  things,  that  the  application 
for  the  issuance  of  the  writ  of  mandate  must  set  forth  the  rea- 
sons which  render  it  necessary  that  the  writ  should  issue  origi- 
nally from  the  supreme  court,  and  that  the  sufficiency  or  in- 
sufficiency of  the  reasons  so  set  forth  will  be  determined  by  the 
court  in  awarding  or  refusing  the  writ  When  we  ordered  the 
writ  to  go,  we  decided  the  reasons  set  forth  in  the  application 
to  be  sufficient.  The  motion  to  quash  admits  as  true  the  matters 
urged  as  reasons.  If  the  defendant  had  traversed  the  aver- 
ments, or  pleaded  new  matter  in  avoidance,  a  different  question 
would  arise.     The  first  ground  of  the  motion  is  untenable. 

The  next  contention  is  that  the  attorney  general  should  have 
asked  the  district  court  of  Silver  Bow  county  for  a  rule  or 
order  requiring  the  defendant  to  furnish  the  copy  demanded. 
In  State  ex  rel.  Kranich  v.  Supple,  22  Montana  Reports,  184, 
(56  Pac  20),  we  gave  a  kindred  question  some  consideration. 
There  the  stenographer  had  refused  to  obey  the  command  of 
Section  372  of  the  Code  of  Civil  Procedure,  which  provides 
that  "all  objections  made,  the  rulings,  decisions  and  opinions 
of  the  court,  and  the  exceptions  taken  during  the  trial,  or  hear- 
ing, must  be  written  out  at  length,  or  printed  in  type,  by  the 
stenographer  and  filed  with  the  clerk  forthwith  after  the  close 
of  the  trial  or  hearing,"  and  the  district  court  refused  to  order 
him  to  comply  therewith.  A  careful  reading  of  the  opinion 
discloses  the  fact  that  this  court  did  not  deem  the  refusal  of 
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the  district  court  to  require  its  stenographer  to  obey  the  statute 
a  matter  of  importance;  it  held  that  the  stenographer  should 
have  done  the  duty  imposed  upon  him  by  statute,  and  that  he  is 
one  of  the  persons  to  whom  the  writ  may  issue.  Nor  does  State  ex 
rel.  Dempsey  v.  Second  Judicial  District  Covurt,  24  Montana 
Reports,  566,  (63  Pac.  389),  support  the  defendant's  conten- 
tion. There  the  district  court  had  ordered  its  stenographer  to 
furnish  to  the  defendant  in  a  criminal  case  a  copy  of  the  evi- 
dence taken  at  the  trial,  to  enable  him  to  prepare  bills  of  ex- 
ceptions. This  was  done  under  the  authority  conferred  by  the 
last  sentence  of  Section  373  of  the  Code  of  Civil  Procedure, 
providing  that,  "if  it  appears  to  the  judge  that  a  defendant  in 
a  criminal  case  is  unable  to  pay  for  such  copy,  the  same  shall 
be  furnished  him  and  paid  for  by  the  county."  The  steno- 
grapher did  not  obey,  and  this  court  was  applied  to  for  a  writ 
of  mandate  to  compel  the  stenographer  to  obey  the  order.  We 
denied  the  application,  for  the  reason  that  to  punish  the  con- 
tempt, and  so  enforce  obedience,  was  for  the  court  which  made 
the  order,  and  not  for  this  court.  It  is  to  be  observed  that  the 
duty  to  furnish  the  copy  was  imposed  by  order  of  the  court 
made  in  accordance  with  the  statute,  and  was  not  a  specific  duty 
created  by  the  statute  without  the  intervention  of  the  court  or 
judge.  In  an  obiter  we  further  intimated  the  opinion  that  if 
the  court  or  judge  had  refused,  upon  a  proper  showing,  to  en- 
force the  order  by  contempt  proceedings,  this  court  would  feel 
justified  in  compelling  the  stenographer  to  do  his  duty,  but, 
until  that  remedy  in  the  court  below  had  been  exhausted,  we 
would  not  interfere.  In  State  ex  ret.  Moshner  v.  Wright,  26 
Montana  Reports,  540,  (60  Pac.  101),  we  held,  it  is  true,  that 
mandamus  is  not  ordinarily  the  proper  remedy  to  compel  the 
clerk  to  issue  an  alias  order  of  sale  upon  a  foreclosure  decree, 
for  the  reason  that  there  is  a  plain,  speedy,  and  adequate  rem- 
edy by  motion  in  the  case  itself ;  but  that  the  court  in  which  a 
judgment  is  entered  is  the  primary  forum  to  which  application 
should  be  made  for  its  enforcement,  and  that,  if  the  clerk  refuse 
to  issue  a  writ  of  execution,  he  may,  without  resort  to  the  ex- 
traordinary remedy  of  mandamus,  be  compelled,  by  order,  to 
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perform  the  ministerial  duty.  The  court  has  control  of  its 
process,  and  may,  by  order,  require  of  its  clerical  officer  per- 
formance of  his  duty  in  respect  thereof.  This  remedy  does  not 
seem  appropriate  in  such  a  case  as  the  one  now  presented,  where 
the  attorney  general  insists  that  he  is  entitled,  under  the  pro- 
visions of  the  statute  only,  to  receive  from  the  3tenographer  a 
transcript  of  the  notes  taken  and  extended  by  him.  The  statute 
invoked  by  the  attorney  general  imposes  the  duty  the  perform- 
ance of  which  is  sought  to  be  coerced.  With  the  creation  of  this 
duty  the  court  has  nothing  to  do.  Discharge  of  such  duty  is  in 
no  wise  obedience  to  any  order  or  judgment;  it  has  no  place  in 
the  substantial  proceedings  of  the  case.  Indeed,  we  seriously 
doubt  the  existence  of  power  in  the  district  court  to  punish  as 
for  a  contempt  disobedience  of  its  mere  order  that  the  steno- 
grapher deliver  to  the  attorney  general  the  transcript  demanded 
by  him. 

Another  ground  of  the  motion  to  quash  is  that  a  full  tran- 
script of  all  the  proceedings  had  upon  the  trial  is  not  necessary 
to  a  settlement  of  the  bill  of  exceptions,  and  therefore  Section 
1874  of  the  Code  of  Civil  Procedure  has  no  application;  and 
the  last  ground  argued  is  that  the  alleged  facts  set  forth  in  the 
petition  do  not  entitle  the  state  to  a  writ  of  mandate. 

Section  373  of  the  Code  of  Civil  Procedure  provides,  among 
other  things,  that  the  stenographer  must,  upon  request,  furnish, 
with  all  reasonable  diligence,  to  a  party  or  his  attorney  in  a 
civil  cause  in  which  he  has  attended  the  trial  or  hearing,  a  copy, 
written  out  at  length  or  in  narrative  form,  from  his  steno- 
graphic notes,  of  the  testimony  and  proceedings  upon  the  trial, 
upon  payment,  by  the  person  requiring  the  same,  of  5  cents  per 
folio  for  the  copy  written  out  at  length,  and  7%  cents  per  folio 
for  the  copy  written  out  in  narrative  form.  Section  1874  of  the 
same  Code  reads  as  follows :  "The  state  or  a  county,  or  any 
subdivision  thereof,  or  any  officer  when  prosecuting  or  defend- 
ing an  action  on  behalf  of  the  state  or  county,  or  subdivision 
thereof,  is  not  required  to  pay  or  deposit  any  fee  or  amount  to 
or  with  any  officer  during  the  prosecution  or  defense  of  an 
action.     No  officer  so  prosecuting  or  defending  shall  be  taxed 
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with  costs  or  damages,  but  such  costs  or  damages,  if  any,  shall 
be  taxed  to -the  state  or  county,  as  the  case  may  be."  We  have 
already  decided  in  State  ex  rel.  Donovan  v.  Second  Judicial 
District  Court,  25  Montana  Reports,  355,  (65  Pac.  120),  that 
the  state  had  the  right  to  appear  and  oppose  the  probate  of  the 
wills.  The  state  was,  therefore,  and  is,  a  party  to  the  cause, 
action,  or  proceeding  in  the  district  court.  The  stenographer 
is  an  officer  of  that  court,  and  the  sums  paid  to  him  for  copies 
aie,  by  Section  373,  supra,  designated  as  "fees."  Section  1866 
of  the  Code  of  Civil  Procedure  declares  that  the  legal  fees  paid 
to  stenographers  for  per  diem  or  for  copies  are  necessary  dis- 
bursements, which  a  party  is  entitled  to  include  in  his  cost  bill. 
The  attorney  general,  acting  for  the  state,  has  demanded  a  copy 
of  the  testimony,  and  the  defendant  has  refused  to  deliver  it 
to  him  without  prepayment  of  the  fees.  From  Sections  373 
and  1874,  when  read  together,  it  is  manifest  that  the  ste- 
nographer may  not  require  the  state,  or  its  attorney  general,  to 
pay  the  amount  of  his  fees  in  advance.  The  ministerial  duty 
of  the  stenographer  to  furnish  the  transcript  to  the  attorney 
general  is  equally  manifest.  Whether  he  is  entitled,  in  such  a 
proceeding,  to  fees  from  the  state,  is  a  question  not  here  in- 
volved. 

The  motion  to  quash  having  been  overruled,  the  defendant, 
by  leave  of  court,  filed  his  answer  today.  Therein  he  avers 
that  he  has  never  written  out  at  length,  or  otherwise,  the  testi- 
mony or  proceedings  had  upon  the  trial;  that  in  June,  1902, 
the  attorney  general  requested  the  defendant  to  prepare  for  him 
a  transcript  of  the  testimony  and  proceedings,  and  agreed  to 
pay  him  the  regular  fees  therefor ;  that,  relying  upon  the  prom- 
ise of  the  attorney  general,  the  defendant  entered  into  a  con- 
tract with  one  Deavitt,by  which  Deavitt  agreed  to  transcribe  the 
stenographic  notes  and  write  the  testimony  and  proceedings  at 
length  in  consideration  of  one-half  of  the  fees  allowed  by  law 
to  be  paid  to  him  therefor  upon  delivery  of  the  transcript  to  the 
attorney  general ;  and  that  thereafter  Deavitt,  in  compliance  with 
the  contract  with  the  defendant,  did  prepare  a  typewritten  tran- 
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script  of  the  testimony  and  proceedings,  but  that  the  defendant 
did  not  prepare  any  part  of  the  transcript,  and  does  not  own 
the  same,  and  is  not  at  liberty  to  deliver  it  to  the  attorney  gen- 
eral. 

From  the  evidence  taken  it  appears  that  the  defendant  read 
and  dictated  to  Deavitt  from  his  stenographic  notes  all  the  testi- 
mony and  proceedings  taken  at  the  trial,  and  that  Deavitt 
printed  the  same  upon  a  typewriting  machine;  that  Deavitt 
delivered  three  copies  to  the  defendant,  and  that  the  defendant 
now  has  these  copies  in  his  possession.  He  says,  however,  that 
he  does  not  feel  at  liberty  to  deliver  any  one  of  them  for  the 
reason  that  the  defendant  and  Deavitt  agreed  that  no  copy 
should  pass  from  the  possession  of  the  defendant  to  the  attorney 
general  until  the  fees  were  paid.  The  defendant,  a  public  offi- 
cer, will  not  be  permitted  to  avoid  the  performance  of  a  duty 
enjoined  upon  him  by  law  by  showing  that  he  and  another  per- 
son had  made  a  contract  under  the  terms  of  which  the  public 
officer  promised  to  violate  that  duty.  This  court  is  not  concerned 
with  the  respective  rights  of  the  defendant  and  Deavitt  as  be- 
tween themselves.  The  assertion  that  the  attorney  general  does 
not  need  the  transcript  for  the  purpose  of  aiding  him  in  pro- 
posing amendments  to  the  bills  of  exceptions  may  be  disposed 
of  by  observing  that  the  law  has  omitted  to  clothe  the  steno- 
grapher with  the  right  or  privilege  of  raising  or  solving  the 
question,  which  must,  necessarily,  be  decided  by  the  attorney 
general,  who  has  the  legal  right  to  a  copy  of  the  extended  notes, 
and  by  him  only. 

It  is  therefore  ordered  that  a  peremptory  writ  of  mandate 
issue  as  prayed  for,  and  that  the  defendant  make  return  thereof 
at  10  o'clock  on  Friday,  the  31st  day  of  October,  1902. 

Writ  grarded. 


27  Mont.]       Helena  W.  W.  Co.  v.  City  of  Helena.         205 


HELENA  WATER  WORKS  COMPANY,  Appellant,  v. 
CITY  OF  HELENA  et  al.,  Respondents. 

(No.   1,702.) 
(Submitted  January  24,  1902.     Decided  November  10,  1902.) 

Municipal  Corporations — Debt  Limit — Claims  —  Special  Ap- 
propriations-r-Assignmeni  of  Funds. 

1.  Political  Code,  Sec.  4811,  requires  all  demands  against  cities  to  be  sub- 
mitted to  the  council  and,  if  found  correct,  allowed,  and  an  order  made 
that  the  demand  be  paid  on  a  warrant  on  the  treasurer,  specifying  the 
purpose,  by  what  authority  it  is  issued,  and  out  of  what  fund  it  is  to  be 
paid.  Section  4812  declares  that  all  such  accounts  shall  be  Itemized  and 
verified  by  affidavit,  and  that  the  council  shall  have  no  authority  to  allow 
any  claim  or  demand  not  so  presented.  Held,  that  where  a  city  had  ex- 
ceeded its  debt  limit  prescribed  by  Constitution,  Art.  XIII,  Sec.  6,  it  could 
not  incur  an  indebtedness  not  payable  from  a  specially  authorized  tax,  but 
payable  from  funds  previously  appropriated,  under  an  agreement  that  the 
claimants  should  accept  warrants  in  payment  of  their  claims,  and  that  if, 
for  any  reason,  the  warrant  should  not  be  paid,  the  city  should  not  be 
liable  therefor. 

2.  The  payment  of  such  claims  on  the  theory  that  the  appropriation  by  ordi- 
nance was  an  assignment  of  the  funds  so  appropriated  for  the  payment  of 
the  claims  was  unauthorized. 

Mb.  Justice  Pigott,  dissenting. 

Appeal  from  Distinct  Court,  Lewis  and  Clarice  County;  J.  M. 
Clements,  Judge. 

Action  by  the  Helena  Water  Works  Company  against  the 
city  of  Helena  and  others.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  appeals.    Reversed. 

Messrs.  Clayberg  &  Gunn,  and  Messrs.  Carpenter  &  Carpen- 
ter, for  Appellant. 

Mr.  Edward  Horsky,  and  Messrs.  Word  &  Word,  for  Re- 
spondents. 

MR.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court. 
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On  April  4,  1901,  plaintiff  commenced  an  action  in  the  dis- 
trict court  to  enjoin  defendants  from  allowing  or  ordering  paid 
any  claims  or  demands  presented  for  materials  furnished  or 
services  rendered  to  said  city  during  the  time  that  it  has  been 
or  may  be  indebted  in  excess  of  3  per  centum  of  the  assessed 
value  of  the  taxable  property,  as  ascertained  by  the  last  assess- 
ment, such  excess  being  admitted.  Plaintiff  excepted  expressly 
from  its  prayer  any  desire  to  have  the  city  enjoined  from  pay- 
ing certain  claims  of  plaintiff  for  water  furnished  and  to  be 
furnished  to  said  city. 

The  pleadings  and  proofs  are  so  voluminous,  and  there  is  so 
much  repetition  in  them,  that  we  shall  not  set  them  out  in  full. 

On  December  17,  1900,  this  court,  in  the  case  of  State  ex  rel. 
Helena  Water  Works  Co.  v.  City  of  Helena,  24  Mont  521,  63 
Pac.  99,  55  L.  R.  A.  336,  81  Am.  St.  .Rep.  453  (hereinafter 
referred  to  as  the  "Helena  Case"),  held  that  a  certain  contract 
made  by  the  city  with  the  comipany  to  furnish  water  was  void. 
There  were  two  questions  answered  by  the  court  in  that  case: 
(1)  "Did  the  city  of  Helena,  by  entering  into  the  contract  for 
a  water  supply,  incur  an  'indebtedness/  within  the  meaning  of 
that  term  as  it  is  used  in  Section  6  of  Article  XIII  of  the  Con- 
stitution of  Montana?"  and  (2)  "Does  the  amount  now  due 
and  unpaid  for  water  furnished  to  the  city  under  the  contract 
before  us  constitute  an  'indebtedness,'  within  the  meaning  of 
the  term  as  used  in  that  section  of  the  constitution  above  con- 
sidered ?"  Said  Section  6  of  Article  XIII  of  the  Constitution, 
above  referred  to  is  as  follows:  "No  city,  town,  township  or 
school  district  shall  be  allowed  to  become  indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount,  including  existing  indebt- 
edness, in  the  aggregate  exceeding  three  per  centum  of  the  value 
of  the  taxable  property  therein,  to  be  ascertained  by  the  last 
assessment  for  the  state  and  county  taxes  previous  to  the  incur- 
ring of  such  indebtedness,  and  all  bonds  or  obligations  in  excess 
of  such  amount  given  by  or  on  behalf  of  such  city,  town,  town- 
ship or  school  district  shall  be  void :  provided,  however,  that  the 
legislative  assembly  may  extend  the  limit  mentioned    in  this 
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section,  by  authorizing  municipal  corporations  to  submit  the 
question  to  a  vote  of  the  taxpayers  affected  thereby,  when  such 
increase  is  necessary  to  construct  a  sewerage  system  or  to  pro- 
cure a  supply  of  water  for  such  municipality  which  shall  own 
and  control  said  water  supply  and  devote  the  revenues  derived 
therefrom  to  the  payment  of  the  debt"  Each  question  was,  in 
the  opinion  referred  to,  answered  in  the  affirmative.  The  court 
added,  obiter,  certain  suggestions  to  the  city  as  to  how  it  might 
continue  to  do  business  and  pay  out  money  for  "necessities  to 
sustain  corporate  life."  It  appears  that  the  city,  acting  upon 
these  suggestions,  has  endeavored  to  operate  on  what  is  termed, 
in  the  remarks  of  the  court  made  obiter  and  in  the  briefs  of 
counsel,  as  the  "pay-as-you-go  plan."  It  was  admitted  that  at 
the  times  referred  to  in  the  Helena  Case  the  city  was  indebted 
beyond  the  constitutional  limit. 

Since  the  date  of  the  decision  of  this  court  in  the  case  re- 
ferred to>  the  city  has,  it  alleges,  employed  men  and  purchased 
materials  with  the  understanding  that  the  parties  with  whom  it 
dealt  should  not  and  would  not  hold  the  city  liable  or  responsible 
in  any  degree  for  the  stipulated  value  of  the  services  or  mate- 
rials, but  would  accept  warrants  upon  the  city  treasurer,  drawn 
in  the  usual  form,  as  shown  in  the  exhibits  in  the  evidence ;  the 
city  having  by  an  ordinance  made  an  appropriation  of  sufficient 
funds  to  meet  all  expenses  when  they  should  arise ;  no  warrant 
to  be  drawn  unless  there  should  be  actual  cash  in  the  treasury 
to  meet  such  warrants.  The  city  also  asserts  (and  there  is  some 
proof  to  support  the  assertion)  that  there  was  and  is  an  under- 
standing with  all  creditors  that  the  warrant  should  be  and  would 
be  accepted  as  cash,  and  that  the  city  should  not  be  responsible 
if  the  treasurer  should,  for  any  reason,  fail  to  pay  the  warrant. 
It  is  alleged,  in  effect,  also,  that  the  said  appropriation  by  ordi- 
nance is  an  assignment  of  funds  for  the  payment  of  such  claims. 
There  is  a  reference  to  a  city  library  fund,  raised  by  a  specially 
authorized  tax,  and  to  debts'  incurred  and  to  be  paid  out  of  such 
fund. 

The  plaintiff  alleges  that  the  services  and  materials  were  ren- 
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dered  and  furnished  without  any  understanding  that  the  cred- 
itors would  accept  an  assignment  of  the  taxes  to  be  levied,  or  an 
assignment  of  any  fund  in  the  treasury  in  payment  of  such 
claims,  and  that  no  such  assignment  was  ever  made.  Plaintiff 
alleges  enough  to  show  it  to  be  a  party  in  interest. 

The  Political  Code,  in  Sections  4811  and  4812,  which  are  as 
follows, — "Sec.  4811.  All  accounts  and  demiands  against  a  city 
or  town  must  be  submitted  to  the  council,  and  if  found  correct 
must  be  allowed,  and  an  order  made  that  the  demand  be  paid, 
upon  which  the  mayor  must  draw  a  warrant  upon  the  treasurer 
in  favor  of  the  owner,  specifying  for  what  purpose  and  by  what 
authority  it  is  issued,  and  out  of  what  fund  it  is  to  be  paid,  and 
the  treasurer  must  pay  the  same  out  of  the  proper  fund.  Sec. 
4812.  All  accounts  and  demands  against  a  city  or  town  must 
be  presented  to  the  council,  duly  itemized  and  accompanied  by 
an  affidavit  of  the  party  or  his  agent,  stating  the  same  to  be  a 
true  and  correct  account  against  the  city  or  town  for  the  full 
amount  for  which  the  same  is  presented,  and  that  the  same  ac- 
crued as  set  forth,  and  with  all  necessary  and  proper  vouchers, 
within  one  year  from  the  date  the  same  accrued ;  and  any  claim 
or  demand  not  so  presented  within  the  time  aforesaid  is  for- 
ever barred,  and  the  council  has  no  authority  to  allow  any  ac- 
count or  demand  not  so  presented,  nor  must  any  action  be  main- 
tained against  the  city  or  town  for  or  on  account  of  any  demand 
or  claim  against  the  same,  until  such  demand  or  claim  has  first 
been  presented  to  the  council  for  action  thereon," — prevents  the 
city  being  put  on  a  cash  basis,  or  on  a  pay-as-you-go  plan,  such 
as  suggested  by  the  city  as  its  intention  to  establish.  The  Code 
requires  the  city  council  to  audit  all  claims  and  demands  evi- 
denced by  itemized  bills,  sworn  to,  before  any  payment  is  made. 
A  claim  is  presented,  and  after  an  auditing  (that  is.  a  hearing) 
by  the  guardians  of  the  city  treasury,  not  of  other  people's 
money,  already  assigned  and  set  over  to  them,  the  account  is 
allowed  and  ordered  to  be  paid,  if  these  guardians  find  that 
there  is  a  debt  against  the  city  which  is  due  and  payable.  In  no 
other  way  may  a  claim  against  a  city  be  paid.     If  the  service 
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and  material  men 'have  no  demands  against  the  city,  as  con- 
tended by  the  city  in  the  present  case,  and  they  do  not 
claim  that  the  city  is  indebted  to  them,  then  they  may  not  file 
claims  with  the  council  for  allowance  and  payment,  and  they 
can  never  get  a  cent  The  city  does  not  owe  them  anything,  and 
the  council  has  no  business  to  hear  them,  or  to  order  any  war- 
rant to  issue  for  payment.  If  there  be  indebtedness,  and  the 
city  is  the  one  indebted,  then  the  claimants  shall  so  swear,  and 
have  their  demands  audited  and  established  as  part  of  the  in- 
debtedness of  the  city.  Such  is  the  law,  and  such  is  the  only 
conclusion  to  be  drawn  from  the  reading  of  the  law.  As  we 
have  said,  in  no  other  way  can  a  claim  be  established  and  paid, 
as  the  law  now  stands.  Expediency  and  emergencies  arising  out 
of  extravagance  or  misfortune  have,  we  think,  led  and  forced 
city  officials  in  Montana  and  elsewhere  to  adopt  a  plan  such  as 
suggested  by  counsel. 

If  the  law  did  not  require  indebtedness  to  be  first  incurred, 
and  thereafter  to  be  found  in  the  way  fixed  by  the  Code,  supra, 
then,  with  money  to  pay  on  hand,  there  could  be  instantaneous 
cash  transactions,  perhaps  such,  and  under  such  conditions,  as 
would  not  create  debts. 

The  Great  Falls  Case  (State  ex  rel.  Great  Falls  Water  Works 
v.  City  of  Great  Falls,  19  Mont.  518,  49  Pac.  15)  is  not  in 
point  as  an  authority  in  support  of  the  contention  of  the  defend- 
ants in  the  case  at  bar.  That  case  is  authority  for  the  proposi- 
tion that  a  contract  does  not  create  an  indebtedness,  such  as  is 
prohibited  by  the  constitution,  when  the  city  making  the  con- 
tract is  authorized  by  statute  to  levy  a  special  tax  expressly  for 
the  payment  of  such  contract  liability.  In  such  a  case  the  lia- 
bility is  special,  and  is  limited  to  the  amount  of  the  special  tax 
levied,  and  the  property  and  the  credit  of  the  city  are  not  liable 
to  the  creditor  holding  claims  payable  out  of  that  tax.  The  city 
library  fund,  referred  to  in  the  pleadings,  is  raised  by  special 
tax  for  library  purposes.  The  liabilities  referred  to  in  the  case 
under  consideration  now,  and  the  payment  of  which  the  plain- 
tiff seeks  to  enjoin,  are  general,  and  the  city  cannot  escape  lia- 
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bility  by  itself  appropriating  general  funds  and  calling  such  an 
appropriation  an  "assignment."  This  is  clear  from  the  reason- 
ing of  the  opinion  rendered  by  this  court  in  the  Helena  Gase, 
which  opinion  we  have  no  idea  should  be  disapproved.  Tbe 
learned  justice  who  wrote  that  opinion  went  exhaustively  into 
the  matter,  and  compared  the  many  authorities  bearing  upon 
the  subject,  both  those  of  our  own  court  and  those  of  other 
courts  of  last  resort,  and  said :  "In  view  of  these  holdings,  we 
can  conceive  of  no  possible  ground  for  the  supposed  distinction 
between  an  indebtedness  for  current  expenses,  payable  out  of 
the  current  revenues,  and  one  for  the  payment  of  which  no  pro- 
vision has  been  made,  and  for  which  the  city  is  generally  lia- 
ble." 

It  is  not  for  us  to  suggest  to  unfortunate  cities  or  people  how 
they  may  escape  the  consequences  of  misfortune  or  extravagance. 
We  are  to  declare  the  law  as  we  find  it. 

The  court  below  erred  in  refusing  the  injunction  prayed  for. 
Such  injunction  should  not  prevent  the  city  from  paying  all 
valid  claims  against  funds  raised  by  tax  especially  authorized 
by  law  for  the  purpose  of  paying  such  claims.  No  other  logical 
conclusion  can  be  arrived  kt  after  reading  the  Code,  supra,  and 
the  decision  in  the  Helena  Case.  The  question  of  the  validity 
or  nonvalidity  of  the  claims  of  plaintiff  against  the  city,  re- 
ferred to  in  the  pleadings,  is  not  before  us  for  decision. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Beantly:  I  concur.  I  desire  to  say 
further  that  I  cannot  see  any  escape  from  the  conclusion  reached 
in  the  Helena  Case.  The  section  of  the  constitution  discussed 
and  applied  therein  is  clear  and  explicit  in  its  provisions, — so 
much  so  that  it  does  not  admit  of  but  the  one  construction.  To 
undertake  to  assign  to  it  any  other  or  different  meaning  would 
be  an  attempt  to  fritter  away  the  wholesome  restraint  imposed 
for  wise  purposes  upon  the  legislature,  and  thus  upon  all  mu- 
nicipal corporations  created  by  it     Nor  is  there  any  escape 
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from  the  conclusions  of  Mr.  Justice  Milburn  as  to  the  proper 
construction  of  the  provisions  of  the  statute  touching  the  pay- 
ment of  claims  against  the  municipality.  It  is  the  duty  of  the 
courts  to  declare  the  law  as  it  is,  and  not  to  exercise  their  in- 
genuity in  trying  to  devise  means  by  which  its  clear  and  ex- 
plicit injunctions  miay  be  evaded.  What  is  said  in  the  latter 
part  of  the  Helena  Case  is  obiter,  and  may  not  be  treated  as  of 
any  binding  force  whatever. 

Mr.  Justice  Pigott  (dissenting) :  I  believe  the  decision 
in  State  ex  rel.  Great  Falls  Water  Works  v.  City  of  Great  Falls, 
19  Montana  Reports,  518,  (49  Pac  15),  to  be  correct  in  matter 
of  substantive  law,  and  that  it  does  not  support  the  contention 
of  the  defendants  in  the  case  at  bar.  I  believe,  also,  the  course 
of  reasoning  and  the  conclusions  announced  upon  the  questions 
presented  in  State  ex  rch  Helena  Water  Works  Co.  v.  City  of 
Helena,  24  Montana  Reports,  521,  (63  Pac.  99,  55  L.  R.  A. 
336,  81  Am.  St  Rep.  453),  to  be  correct,  andfrthat  the  opinion 
should  not  be  disapproved.  Thus  far  I  agree  with  my  brethren. 
But  I  do  not  concur  with  them  in  the  view  that  Section  6  of 
Article  XIII  of  the  Constitution  prohibits,  or  that  the  existence 
of  Sections  4811  and  4812  of  the  Political  Code  prevents,  the 
payment  of  the  claims  involved  in  the  present  controversy.  I 
am  inclined  to  the  opinion  that  these  claims  are  not,  under  the 
circumstances  shown  by  the  evidence,  debts  of  the  city,  within 
the  meaning  of  the  constitutional  inhibition ;  nor  do  I  think  that 
the  opinion  in  the  Helena  Case,  when  applied  to  the  facts  of 
that  case,  and  read  as  a  whole,  either  declares  or  suggests  that 
such  claims  would  increase  the  indebtedness.  I  think  the  court 
below  was  .right  in  refusing  the  injunction;  I  therefore  dissent 
from  the  judgment  of  reversal. 

Rehearing  denied  December  9,  1902. 
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Mining  Claims — Fraudulent  Patent — Title  —  Quitclaim  Deed 
— Innocent  Purchaser  —  Notice — Lost  Deed  —  Evidence — 
Equity  Action — Instructions  —  Verdict  of  Jury — Harmless 
Error. 

1.  Where  in  an  equity  action  the  special  findings  of  fact  of  the  jury  were 
modified  by  the  court,  and  their  general  verdict  disregarded,  errors  in  the 
Instructions,  or  in  permitting  them  to  return  a  general  verdict,  were  harm- 
less. 

2.  In  an  action  brought  to  secure  title  to  an  interest  in  a  mining  claim, 
evidence  examined,  and  held  to  justify  a  finding  that  the  former  owner 
conveyed  the  interest  to  defendants'  predecessor  in  title  prior  to  the  execu- 
tion of  the  quitclaim  deed  from  the  same  owner  under  which  plaintiff 
claimed.  + 

8.  A  finding  of  fact  made  in  an  equity  case  by  the  lower  court  on  conflicting 
evidence  will  not  be  disturbed  by  the  supreme  court. 

4.  All  but  one  of  the  co-owners  of  a  mining  claim  applied  for  a  patent,  pre- 
senting to  the  land  office  where  the  entry  was  made  abstracts  of  title 
showing  their  interest,  and  also  that  of  their  co-owner.  On  appeal  to  the 
department  at  Washington  the  patent  was  obtained;  no  mention  being 
made  therein  of  the  co-party,  who  had  meanwhile  parted  with  all  his  in- 
terest to  one  of  the  other  parties  to  the  patent.  Held,  that  fraud  for  not 
Including  him  in  the  application  at  the  time  of  the  original  entry,  and 
Irregularity  for  lack  of  proof  of  his  transfer  of  interest  at  the  time  of  the 
final  application,  were  alike  harmless  to  him  thereafter. 

5.  Where  at  the  time  of  the  execution  of  a  deed  to  mining  property  the  grantee 
knew  that  another  was  in  possession  of  the  property,  and  claiming  under 
an  adverse,  unrecorded  deed,  the  grantee  was  not  an  innocent  purchaser. 

6.  A  purchaser  under  a  quitclaim  deed  takes  only  such  title  as  the  grantor  has, 
and  subject  to  any  prior  deed  by  the  grantor  to  the  same  property. 

7.  In  an  action  attacking  a  claim  to  mining  property  based  on  a  lost  deed  to 
defendants'  predecessor  in  title,  evidence  was  introduced  tending  to  show 
that  the  prior  owner,  from  whom  both  parties  claim,  In  fear  of  an  adverse  • 
decision  in  former  litigation,  which  occurred  subsequent  to  the  alleged  deed, 
relocated  the  claim,  and  redeeded  to  defendants'  predecessor  the  same  in- 
terest therein  as  defendants  claimed  under  the  lost  deed.  Held  that,  though 
the  subsequent  location  was  abandoned,  the  evidence  was  admissible,  as 
showing  the  understanding  of  the  former  owner  in  regard  to  the  claim  of 
defendants'  predecessor. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 
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Action  by  Adolph  Wetzstein  against  P.  A.  Largey  and 
others.  From  a  judgment  in  favor  of  defendants,  and  from  an 
order  denying  a  new  trial,  plaintiff  appeals.    Affirmed. 

Messrs.  McHatton  &  Cotter,  for  Appellant. 

Whenever  a  person,  without  the  consent  of  the  owner,  receives 
a  legal  title  which  he  seeks  to  withhold,  he  is  guilty  of  sufficient 
fraud  to  constitute  himself  a  trustee  of  such  title  for  the  owner. 
{Turner  v.  Sawyer,  150  U.  S.  578;  Brandy  v.  Mayfield,  15 
Mont  201.) 

A  consideration  of  the  elements  of  an  estoppel  in  pais  will 
indicate  a  necessity  for  strictness  in  two  matters,  viz:  (1) 
Pleading;  (2)  Proof.  (Herman  on  Estoppel,  Sees.  933,  948, 
957,  974;  St.  Louis  M.  &  M.  Co.  v.  Montana  M.  Co.,  58  Fed. 
129 ;  Boggs  v.  Merced.  M.  Co.,  14  Cal.  279-368 ;  Grant  v.  Bran- 
don C.&  I.  Co.,  93  U.  S.  326 ;  Storrs  v.  Barker,  6  John's.  Oh. 
166 ;  Lux  v.  Hoggin,  69  Cal.  266 ;  Murphy  v.  Clayton,  113  Cal. 
153,  45  Pac.  267.) 

In  order  for  a  party  to  obtain  the  benefit  of  an  estoppel  in 
pais  it  is  necessary  that  he  should  plead  it,  (Q-ilson  v.  Price, 
(JTev.)  1  Pac.  459;  Clark  v.  Schuber,  25  Cal.  594;  Davis  v. 
Davis,  26  Cal.  at  page  39 ;  8  Ency.  PL  &  Prac.  pp.  7,  9,  2,  10; 
Code  of  Civil  Procedure,  Sees.  690,  3145.) 

When  conveyances  of  real  estate  are  required  to  be  in  writing, 
and  the  law  authorizes  or  requires  a  record  thereof  to  be  made, 
vni  gives  to  such  record  the  element  of  notice,  no  estoppel  in 
pais  can  be  either  pleaded  or  established.  The  doctrine  of  ear 
toppel  in  pais  should  not  be  extended  to  effect  a  divestiture  of 
estate  in  lands,  where  the  same  can  only  be  conveyed  by  instru- 
ment in  writing.  (Parker  v.  Barker,  2  Mete.  423 ;  Tolman  v. 
Sparhatck,  5  Mete.  469 ;  Brewer  v.  B.  &  W.  R.  R.  Corp.,  5 
Mete.  478 ;  Jackson  v.  Sherman,  6  Johns.  21 ;  Jackson  v.  Voss- 
berg,  7  Johns.  186.) 

A  party  taking  a  quitclaim  deed  is  not  a  bona  fide  purchaser ; 
he  is  char&ed  with  notice  of  the  troe  state  of  the  title,  and  of  all 
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adverse  claims  and  existing  equities.  (McAdow  v.  Black,  6 
Mont.  601 ;  Dickerson  v.  Colgrove,  100  U.  S.  578-584;  Johnson 
v.  Williams,  37  Kan.  179,  1  Am.  St  Repts.  243;  16  Am.  & 
Eng.  Ency.  of  Law,  p.  792 ;  Civil  Code,  Sec  4667 ;  Code  of 
Civil  Procedure,  Sec.  3465.) 

The  Comanche  Mining  Company  was  not  a  bona  fide  pur- 
chaser for  a  valuable  consideration  or  without  notice^  for  the 
reason  that  it  bartered  its  capital  stock  for  the  quitclaim  deed 
which  it  received.  (Franklin  Mining  Co.  v.  O'Brien,  43  Pac 
1016.) 

A  purchaser  under  a  quitclaim  deed  is  not  entitled  to  an 
after  acquired  title.  (Clark  v.  Barker,  14  Cal.  612;  Morrison 
v.  Wilson,  30  Ca!.  344 ;  Quivey  v.  Baker,  37  Cal.  465 ;  Devlin 
on  Deeds,  Sec.  27.) 

The  giving  of  erroneous  and  conflicting  instructions  entitles 
the  plaintiff  to  a  r.ew  trial.  (Kelly  v.  Cable  Co.,  7  Mont.  70 ; 
16  Am.  &  Eng.  Ency.  Law,  pp.  2,  552;  Murray  v.  Heinze,  17 
Mont.  353;  Davis  v.  Davis,  26  Cal.  46.) 

A  verdict  must  be  certain  in  order  to  support  a  judgment, 
and  where  a  verdict  is  uncertain,  a  new  trial  will  be  granted. 
A  conflict  in  the  findings  entitles  the  plaintiff  to^a  new  trial. 
(Reece  v.  Corcoran,  52  Cal.  495 ;  Mauley  v.  Howlett,  55  Cal. 
94 ;  Cottle  v.  Morris,  57  Cal.  317 ;  Sloss  v.  A  llman,  64  Cal.  47 ; 
Richards  v.  Dower,  64  Cal.  62 ;  Carman  v.  Rosst  64  Cal.  249 ; 
Kerns  v.  McKeen,  65  Cal.  412;  Randall  v.  Hunter,  66  Cal. 
513;  Learned  v.  Castle,  78  Cal  454.) 

Messrs.  Forbis  £  Evans,  for  Respondents. 

Mr.  F.  T.  McBride,  for  Respondents  Largey  and  Tong. 

It  is  a  rule  of  presumptions  that  ordinarily  a  witness  who 
testifies  to  an  affirmative  is  to  be  preferred  to  one  who  testifies 
to  a  negative.     (Stilt  v.  Huidekopers,  17  Wall.  384.) 

Against  positive  affirmative  evidence  of  credible  witnesses  to 
the  existence  of  a  fact  the  testimony  of  others  whose  evidence 
is  of  a  negative  character  is  •unavailing.     (Culhane  «v.  N.  Y* 
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Cen.  etc.,  60  N.  Y.  133;  homer  v.  Meeker,  25  N.  Y.  363; 
Kelly  v.  Borroughs,  102  BT.  Y.  93.) 

Upton  and  those  claiming  under  him  are  estopped  from 
claiming  the  interest  which  Largey  purchased  from  Collins. 
(Storrs  v.  Barker,  6  Johnson's  Ch.  166 ;  Wendell  v.  Van  Rens- 
selaer, 1  Johns.  Ch.  344;  Niven  v.  Balknap,  2  Johns.  573; 
Stephens  v.  Baird,  Q  Cowen,  274 ;  De  Herques  v.  Marti,  85  N". 
Y.  609 ;  Herman  on  Estoppel,  p.  1053 ;  Dickerson  v.  Colgrove, 
100  U.  S.  578.) 

It  is  well  settled  that  a  conveyance  of  property  is  effectual 
for  the  transfer  of  any  interest  which  the  grantor  has  therein, 
by  whatsoever  name  the  property  may  be  described  in  the  con- 
veyance, so  long  as  it  is  capable  of  being  ascertained  from  the 
language  employed  in  the  conveyance  what  property  is  in  fact 
intended  to  be  granted.  Where  a  name  is  used  for  the  purpose 
of  describing  property  intended  to  be  conveyed,  the  property 
designated  by  tlie  name  employed  will  be  deemed  to  have  been 
conveyed,  and  a  tract  of  land  which  has  a  well  known  name  may 
be  described  by  that  name  in  a  deed.  The  question  as  to  what 
is  conveyed  is  always  one  of  intention,  and  where  it  appears 
that  the  parties  to  a  conveyance  knew  the  property  by  a  speci- 
fied nam*?,  although  it  was  also  known  by  another  name,  the 
property  thus  known  is  passed  by  the  conveyance.  {Lebanon 
Mining  Co.  v.  Con.  Rep.  Mng.  Co.,  6  Colo.  371,  379 ;  Haley  v. 
Amestoy,  44  Cal.  132 ;  Trueti  v.  Adams,  66  Cal.  218 ;  Martin 
v.  Lloyd,  94  Cal.  195-203 ;  Vejar  v.  Mound  City  Land  &  Water 
Ass'n,  97  Cal.  659;  Schreve  v.  Copper  Bell  Mining  Co.,  11 
Mont.  319 ;  Montana  Mining  Co.  v.  St.  Louis  M.  &  M.  Co.,  51 
Pac.  Rep.  824 ;  Phillpotts  v.  Blasdel,  8  Xev.  61 ;  Weill  v.  Lu- 
cerne M.  Co.,  11  Xev.  200 ;  Shoshone  M.  Co.  v.  Rutler,  87  Fed. 
801.) 

The  declaration  by  Upton  in  his  contract  with  Tong  made 
in  October,  1888,  that  all  of  his  interest  in  the  Comanche  and 
Grand  Prize  lode  claims  was  one-fourth  only,  operates  as  an 
estoppel  of  record  and  is  conclusive  evidence  against  Upton  and 
his  grantees  as  to  the  extent  of  his  interest  in  said  property  at 
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that  time.  There  are  numerous  authorities  to  the  effect  that  a 
recital  of  this  nature  contained  in  a  deed  of  conveyance  is  bind- 
ing upon  the  party  making  the  recital.  It  is  a  solemn  declara- 
tion of  record  explanatory  of  the  interest  in  the  property  con- 
veyed. (Dundas  v.  Hitchcock,  12  How.  U.  S.  256 ;  Newell  on 
Ejectment,  Sec.  1314;  Code  of  Civil  Procedure,  Sec.  3125.) 

The  Comanche  Mining  Company  when  it  acquired  title  to 
the  entire  Comanche  claim  under  a  deed  from  the  patentees  was 
not  bound  to  make  any  investigation  into  the  history  of  the  title 
preceding  the  issuance  of  the  patent.  The  proceedings  result- 
ing in  the  grant  of  such  patent  concluded  the  claims  of  all  the 
world  to  the  property  conveyed.  (U.  S.  Revised  Statutes,  Sees. 
2325,  2332;  2  Lindley  on  Mines,  Sec.  777.) 

The  conveyance  by  the  patentees  to  the  Comanche  Mining 
Company  in  exchange  for  the  entire  capital  stock  of  that  com- 
pany, constituted  the  latter  a  bona  fide  purchaser  for  value,  and 
the  fact  that  the  grantors  became  the  stockholders  and  officers 
of  the  corporation  did  not  charge  it  with  notice  of  any  infirmity 
in  the  title  of  Mantle  and  Largey.  (Frenkel  v.  Hudson,  82 
Ala.  158;  Whiffle  v.  Vanderbilt  M.  &  M.  Co.,  83  Fed.  48; 
Davis,  etc.  Co.  v.  Davis,  etc.  Co.,  20  Fed.  699 ;  1  Morawetz  on 
Corporations,  Sec.  234.) 

The  fact  that  the  deed  from  the  patentees  to  the  Comanche 
Mining  Company  was  a  quitclaim  deed  does  not  deprive  the 
latter  of  its  standing  as  a  bona  fide  purchaser.  (Moeller  v. 
Sherwood,  148  U.  S.  21 ;  U.  S.  v.  Cat.  &  0.  Land  Co.,  148  TJ. 
S.  31;  Nidever  v.  Ayers,  83  Cal.  39;  McDonald  v.  Belding, 
145  TJ.  S.  492;  White  v.  McGarry,  47  Fed.  420;  Stanley  v. 
Schicalby,  1G2  U.  S.  255.) 

The  defense  of  laches  is  peculiarly  applicable  to  the  case  at 
bar.  (Wolf  v.  Great  Falls  Co.,  15  Mont.  57;  Penn.  Mut.  Life 
Ins.  Co.  v.  City  of  Austin,  108  IT.  S.  685.) 

The  defense  of  laches  may  be  raised  at  final  hearing,  even 
though  not  pleaded,  and  the  court  may  even  on  its  own  motion 
apply  the  doctrine.  (Larkin  v.  Sierra  Buttes  M.  Co.,  25  Fed. 
Rep.  337;  Brait  v.  California  M.  Co.,  9  Sawyer,  354;  Hager- 
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man  v.  Bates  (Col.),  49  Pac.  Rep.  139;  Woodmanse  Mg.  Co. 
v.  Williams,  68  Fed.  489;  Murphy  v.  Be  France,  105  Mo.  53.) 

It  is  the  duty  of  the  plaintiff  to  explain  away  the  laches  which 
may  be  predicated  on  his  own  action  in  his  complaint  (Faster 
v.  Mansfield  R.  R.  Co.,  146  U.  S.  89 ;  Leavenwood  Co.  v.  Chi- 
cago etc.  R.  R.  Co.,  18  Fed.  Rep.  209 ;  U.  S.  v.  White,  17  Fed. 
Rep.  561 ;  Badger  v.  Badger,  2  Wall.  87;  Jones  v.  Perkins,  76 
Fed.  Rep.  82.) 

The  claim  of  want  of  consideration  is  not  available  because 
it  has  not  been  pleaded.  (4  Ency.  PL  &  Prac.  946 ;  Winters  v. 
Rush,  34  Cal.  136;  Dubois  v.  Ilermance,  58  K  Y.  673;  Civil 
Code,  Sec.  2170.) 

The  purchaser  of  a  mere  equity  is  not  a  "bona  fide  pur- 
chaser." (Dupont  v.  Wertheimer,  10  Cal.  354 ;  Wiles  v.  Cooper, 
24  Miss.  208 ;  Claiv  v.  Barrett,  11  S.  &  R.  389.) 

One  who  seeks  to  charge  another  as  trustee  for  his  benefits 
must  be  held  to  clear,  full  and  convincing  proof  of  the  trust.  It 
will  not  be  implied  or  presumed,  except  under  the  most  extra- 
ordinary circumstances.  (Clarke  v.  Qnackenbos,  27  111.  260, 
290;  Allen  v.  Wethroiv,  110  IT.  S.  119;  Burns  v.  Byrne,  45 
Iowa,  285 ;  Young  v.  Young,  80  K  Y.  438 ;  27  Am.  &  Eng. 
Ency.  of  Law,  296-300.) 

In  an  equity  action  such  as  this  it  is  of  no  consequence  if  the 
instructions  are  in  any  respect  inaccurate,  since  the  court  de- 
cides the  case,  and  not  the  jury,  the  findings  of  the  jury  being 
merely  advisory.  (Post  v.  Mason,  91  N.  Y.  539 ;  Sweetser  v. 
Dobfries,  65  Cal.  529;  Black  v.  Lamb,  12  N.  J.  Eq.  108; 
Schmeer  v.  Goodwin,  57  Pac.  789  (Cal.)  ;  Richardson  v.  City 
of  Eureka,  110  Cal.  441 ;  Lawlor  v.  Kemper,  20  Mont  13.) 

MR.  CHIEF  JUSTICE  BRAXTLY  delivered  the  opinion 
of  the  court. 

This  action  was  brought  to  obtain  a  decree  declaring  the  de- 
fendants trustees  of  the  legal  title,  for  the  use  and  benefit  of  the 
plaintiff,  to  an  undivided  one-fourth  interest  in  the  Comanche 
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lode  claim  (patented),  situate  in  Silver  Bow  county,  and  di- 
recting them  to  execute  and  deliver  to  the  plaintiff  a  conveyance 
thereof.  The  plaintiff  sues  as  the  grantee,  by  a  mesne  convey- 
ance, of  one  David  N.  Upton,  who,  it  is  alleged,  located  the 
claim  in  connection  with  one  N.  L.  Turner  in  1879 ;  thus  be- 
coming the  owner  of  an  undivided  one-half  interest  therein. 
He  alleges  in  his  complaint  that  the  said  Upton  never  at  any 
time  subsequent  to  the  location  conveyed  any  interest  therein 
to  any  other  person  than  the  plaintiff,  except  that  on  February 
28,  1889,  he  conveyed  an  undivided  one-fourth  interest  to  de- 
fendant Tong;  that,  though  it  appeared  of  record  in  the  office 
of  the  clerk  of  Silver  Bow  county  that  Upton  was  the  owner  of 
an  undivided  one-fourth  interest,  the  said  Tong,  his  grantee  of 
a  one-fourth  interest,  and  the  defendants  Largey,  Warren,  Zenor 
and  Bielenberg,  as  grantees  of  the  interest  of  said  Turner,  had 
on  January  1,  1892,  applied  to  the  land  department  of  the 
United  States  for,  and  by  fraudulent  representations  concern- 
ing their  ownership,  and  concealment  of  the  fact  that  Upton 
was  still  the  owner  of  an  interest  therein,  succeeded  in  procuring 
for  themselves  a  patent  for  the  entire  claim,  to  the  exclusion  of 
said  Upton,  thus  defrauding  him  of  his  rights ;  that  on  January 
15,  1894,  the  said  Upton  had  conveyed  his  remaining  ono-fourth 
interest  to  one  H.  L.  Frank,  who  thereafter,  and  on  March  21, 
1894,  had  conveyed  the  same  to  plaintiff;  that  subsequent  to  the 
issuance  of  patent  to  them  the  defendants  Largey,  Warren,  Ze- 
nor, Bielenberg  and  Tong  had  conveyed  the  claim  to  the  defend: 
ant  the  Comanche  Mining  Company,  and  that  the  claim  no^i 
stands  upon  the  records  of  Silver  Bow  county  in  the  name  of 
said  company ;  and  that  the  other  defendants  have  some  claim 
or  interest  therein.  In  an  amendment  to  this  complaint  it  is 
alleged  that  on  September  22,  1890,  the  defendants  Largey, 
Warren,  Zenor,  Bielenberg  and  Tong  organized  the  defendant 
the  Comanche  Mining  Company ;  that  they  became  the  officers, 
trustees  and  stockholders  thereof;  that  they  knew  that  Upton 
was  the  owner  of  <°.n  undivided  one-fourth  interest  in  the  claim ; 
that  the  said  company,  through  its  said  officers,  knew  actually 
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and  constructively  of  Upton's  interest;  and  that  with  such 
knowledge  it  purchased  the  claim  from  the  said  defendants. 

The  defendant  the  Comanche  Mining  Company  made  a  sepa- 
rate defense.  In  its  amended  answer,  after  denying  the  allega- 
tions of  fraud  contained  in  the  complaint,  it  interposed  as 
affirmative  defenses:  (1)  That  the  plaintiff  has  no  interest  in 
the  Comanche  claim,  under  the  patent  or  otherwise,  for  the  rea- 
son that  in  1880,  a  short  time  after  the  location  was  made,  and 
long  prior  to  the  issuance  of  the  patent,  Upton  conveyed  the 
interest  now  claimed  by  plaintiff  to  one  John  N.  Collins,  who 
on  or  about  August  6,  1884,  conveyed  to  the  defendant  Largey, 
and  therefore  that  the  grant  to  plaintiff  through  Frank  con- 
veyed no  interest  whatever.  (2)  That  on  or  about  August  6, 
1884,  Upton  represented  to  Largey  that  Collins  owned  the  in- 
terest in  controversy ;  that  he  induced  Largey  to  purchase  the 
same,  and  take  a  deed  therefor,  with  other  property,  from  Col- 
lins, for  a  large  sum  of  money,  and  that  thereafter  Largey,  with 
Upton's  knowledge,  expended  large  sums  of  money  in  protect- 
ing the  title  to  the  claim  and  in  developing  it  for  mining  pur- 
poses; and  that  by  his  conduct  in  this  regard  the  said  Upton 
had  estopped  himself  and  the  plaintiff,  his  grantee,  forever,  from 
making  a  claim  to  the  said  interest.  And  (3)  that  the  said 
Comanche  claim  was  also  known  and  designated  by  Upton  as 
the  "Grand  Prize  Lode  Claim ;"  that  on  November  23,  1885, 
he  had  conveyed  to  Largey  a  one-half  interest  therein,  to  the 
defendant  Zenor  a  one-fourth  interest,  and  subsequently  to  the 
defendant  Tong  a  one-fourth  interest;  and  that  by  these  convey- 
ances the  said  Upton  had  parted  with  all  interest  he  ever  had  in 
the  ground  covered  by  the  Comapche  claim,  and  therefore  that 
the  plaintiff  acquired  no  interest  by  his  conveyance  from  Upton 
through  Frank.  There  are  also  other  affirmative  matters  set 
forth  in  the  answer,  but  it  is  not  necessary  to  give  them  special 
notice. 

The  plaintiff,  by  replication,  joined  issues  upon  the  first  two 
defenses,  and  pleaded,  in  avoidance  to  the  last,  that  the  Grand 
Prize  location  was  made  by  Upton  in  order  to  hold  the  ground 
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covered  by  the  Comanche  claim  in  case  it  should  be  adjudged 
in  an  adverse  suit  then  pending  between  the  claimants  under 
that  location  and  their  adversaries,  who  claimed  under  another 
location,  known  as  the  "Smelter  Claim,"  that  the  Comanche 
location  was  invalid,  and  that,  the  latter  having  been  held  to  be 
valid,  the  Grand  Prize  location  had  been  abandoned  by  all  par- 
ties in  interest,  including  the  defendants,  the  grantors  of  the 
Com/anche  Mining  Company.  A  detailed  statement  of  the 
claims  of  the  parties  and  the  issues  between  them  may  be  found 
by  reference  to  the  opinion  of  this  court  in  Wetzstein  v.  Boston 
&  Montana  Consol  C.  &  8.  Mining  Co.,  26  Mont.193,  66  Pac 
043. 

The  foregoing  summary  is  sufficient  to  make  clear  how  the 
questions  to  be  decided  herein  arose.  A  trial  in  the  district 
court  was  had  to  a  jury,  which  made  special  findings  of  fact, 
and  also  returned  a  general  verdict  for  the  defendants.  Upon 
motion  of  the  defendants,  all  the  special  findings,  save  one,  were 
adopted ;  and  upon  them,  with  others  made  by  the  court,  a  judg- 
ment was  rendered  and  entered  in  favor  of  the  defendants.  The 
plaintiff  has  appealed  from  the  judgment  and  an  order  denying 
him  a  new  trial. 

The  record  in  this  case  is  voluminous.  The  assignments  of 
error  are  very  numierous,  and  the  briefs  filed  by  counsel  cover  a 
wide  range  of  discussion.  To  discuss  all  the  questions  raised 
and  submitted  would  be  a  bootless  task.  We  have  examined 
them  all  with  that  degree  of  care  and  patience  which  the  inter- 
ests at  stake  and  ihe  earnestness  and  ability  displayed  by  coun- 
sel in  presenting  them  deserve.  We  have  not  been  able,  however, 
to  find  that  the  plaintiff  has  suffered  prejudice  by  any  decision 
or  ruling  made  by  the  trial  court  during  the  progress  of  the 
case. 

1.  It  is  argued  by  counsel  for  the  plaintiff  that  the  instruc- 
tions submitted  to  the  jury  are  conflicting,  and  that,  taken  to- 
gether, they  reveal  the  fact  that  the  trial  court  entertained  an 
erroneous  view  of  the  principles  of  law  applicable.  The  result 
is,  counsel  say,  that  the  rights  of  tne  parties  have  been  adjudged 
upon  a  wrong  theory,  and  therefore  that  the  plaintiff  has  suf- 
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fered  prejudice.  We  shall  not  indulge  in  speculation  as  to  what 
influence  the  instructions,  if  erroneous,  exerted  upon  the  minds 
of  the  jury.  This  is  a  suit  in  equity.  The  findings  of  the  jury 
in  such  cases  are  advisory  only.  Ultimately  the  findings  and 
the  decree  based  thereon  must  be  regarded  as  emanating  from 
the  judge,  and  the  correctness  of  the  result  must  be  determined 
by  a  review  of  the  action  of  the  judge,  without  re- 
gard to  the  findings  of  the  jury.  This  court  has 
so  held  in  many  cases.  (Lawlor  v.  Kemper,  20  Mont. 
13,  49  Pac.  398;  Power  v.  Lenoir,  22  Mont  169,  56  Pac. 
106,  and  cases  cited.)  Even  if  the  contention  of  the  plaintiff 
were  maintainable  in  a  suit  in  which  it  was  made  apparent  that 
the  findings  of  the  jury  were  adopted  and  judgment  entered 
thereon  without  careful  consideration  by  the  judge,  it  cannot 
be  maintained  in  this  case,  for  the  reason  that  it  appears  that, 
after  the  findings  were  returned,  the  judge  did  not  adopt  them 
as  a  whole,  without  consideration,  but  set  one  of  them  aside, 
and  made  others  after  argument  by  counsel ;  thus  indicating  a 
careful  examination  of  the  evidence  submitted,  and  the  princi- 
ples of  law  applicable.  The  findings  are  therefore,  in  fact,  the 
findings  of  the  judge.  The  submission  of  the  case  to  the  jury 
for  a  general  verdict,  if  erroneous  (and  we  do  not  decide  that 
it  was),  was,  in  view  of  what  has  already  been  said,  error  with- 
out prejudice,  because  the  court  disregarded  it  entirely. 

2.  The  contention  is  made  that  the  evidence  is  insufficient 
to  sustain  the  findings.  Under  the  view  we  entertain  of  the 
case,  it  will  not  be  necessary  to  examine  the  evidence  further 
than  so  far  as  it  is  pertinent  to  the  first  defense  alleged.  As  was 
said  in  considering  the  effect  of  the  judgment  heiein  in  Wetz- 
stein  v.  B.  &  M.  C.  C.  &  8.  Mining  Co.,  supra, 
if  either  one  of  the  first  two  defenses  shall  be  found 
to  be  sustained  by  the  evidence,  this  will  be  con- 
clusive of  the  rights  of  the  parties  without  reference  to 
the  character  and  effect  of  the  Grand  Prize  deed  to  Largey.  If 
Upton  conveyed  the  interest  in  controversy  herein  to  Collins, 
who  thereafter  conveyed  it  to  Largey,  the  defendant  corporation, 
under  the  subsequent  conveyances  to  it  by  Largey  and  his  asso- 
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ciates,  became  vested  with  an  indefeasible  title.  There  is  no 
controversy  but  that  the  corporation  is  the  lawful  owner  of  an 
undivided  three-fourths  interest  in  the  claim.  Its  title  to  a  half 
interest  came  through  Turner  by  conveyances  executed  by  him 
to  Largey  and  Zenor.  The  interests  conveyed  by  Warren  and 
Bielenberg  were  obtained  by  mesne  conveyances  from  Zenor. 
The  Tong  interest  is  not  questioned.  The  other  defendants, 
except  Mantle  and  the  defendant  corporation,  were  never  vested 
with  any  interest  except  such  as  they  obtained  as  stockholders 
in  the  corporation.  The  only  interest  Mantle  ever  had  was  by 
virtue  of  the  deed  from  Collins  to  Largey  purporting  to  convey 
the  disputed  interest.  Mantle  paid  one-half  of  the  purchase 
price  to  Collins,  but  the  title  was  taken  by  Largey,  who  there- 
after held  for  himself  and  in  trust  for  Mantle  until  the  whole 
property  was  conveyed  to  the  corporation.  It  is  not  controverted 
that  Collins  made  a  conveyance  to  Largey  in  1884.  The  plain- 
tiff bases  his  claim  upon  a  quitclaim  deed  from  Upton  to  Frank, 
and  a  like  conveyance  from  Frank  to  himself.  The  controversy 
upon  this  branch  of  the  case  then  turns  upon  the  question 
whether  Upton  made  the  conveyance  to  Collins  in  1880,  and  thus 
devested  himself  of  title,  so  that  the  plaintiff  obtained  no  inter- 
est through  the  conveyance  from  Upton  to  Frank. 

The  court  found  that  this  conveyance  had  been  made,  though 
it  appeared  that  it  had  been  lost.  A  summary  of  the  evidence 
tending  to  support  this  finding  is  the  following:  Collins,  who 
now  resides  in  Skowhegan,  in  the  state  of  Maine,  testified  that 
he  was  engaged  in  mining  in  Montana  from  1867  to  1883 ;  that 
in  November  or  December,  1880,  he  was  in  Butte,  on  the  way 
to  visit  his  home  in  Maine ;  that  he  there  met  Upton,  who  pro- 
posed to  sell  him  an  interest  in  certain  mining  property  in 
Butte,  including  a  one-fourth  interest  in  the  Comanche  claim ; 
and  that  after  some  conversation  he  took  a  deed,  and  paid  Upton 
$600  in  cash.  He  stated  that  he  had  searched  among  his  papers 
for  the  deed,  but  could  not  find  it,  and  concluded  that  it  had 
been  lost  among  his  other  deeds,  all  of  which  he  had  lost.  Lar- 
gey testified  that  Upton  came  to  him  in  the  spring  of  1884,  and, 
after  telling  him  about  the  interests  owned  in  various  properties 
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by  Collins, — the  Comanche  among  them, — urged  him  to  buy 
them ;  that  he  authorized  Upton  to  open  negotiations  with  Col- 
lins; that  Upton  did  so,  conducting  them  by  letter;  tha*t  this 
correspondence  resulted  in  an  agreement  on  the  part  of  Largey 
to  buy  all  the  interests  for  $2,500,  and  the  payment  by  Largey 
of  Collins'  share  of  the  expenses  of  the  litigation  then  in  pro- 
gress over  the  title  to  the  claim;  that  thereupon  Upton  pro- 
cured a  deed  from  Collins,  which  purported  to  convey  a  one- 
fourth  interest  in  the  Comanche  claim ;  that  Collins  placed  the 
deed  in  a  bank  in  Butte,  to  be  delivered  to  Largey  upon  pay- 
ment of  the  sum  of  $2,500 ;  that  this  sum  was  paid  by  Largey 
and  Mantle,  and  the  deed  put  upon  record;  and  that  subse- 
quently the  share  of  Collins  in  the  expenses  of  the  litigation, — 
one-fourth, — amounting  to  several  hundred  dollars,  was  paid  by 
Largey  and  Mantle.  Part  of  the  correspondence  between  Upton 
and  Collins  is  found  in  the  record.  It  shows  clearly  that  the 
negotiations  had  reference  to  the  Comanche  claim.  At  the  close 
of  the  transaction,  Largey  paid  Upton  $100  for  his  services  in 
procuring  the  deed.  There  was  evidence  tending  to  show  that 
Collins,  by  the  assistance  of  Upton,  represented  the  Comanche 
claim  from  1880  to  1884;  sometimes  doing  the  work  himself, 
and  sometimes  paying  Upton  for  doing  it  for  him.  There  was 
also  evidence  tending  to  show  that  though  the  litigation  over 
the  title  began  in  1882,  and  was  very  expensive,  and  continued 
on  down  to  the  beginning  of- 1892,  Upton  never  paid  any  greater 
share  of  the  necessary  outlay  than  one-fourth,  and,  after  he 
finally  sold  the  other  fourth  interest  to  Tong,  he  did  not  assist 
in  representing  the  claim,  or  pay  any  further  attention  to  the 
litigation ;  the  whole  of  the  outlay  thereafter  being  paid  by  Lar- 
gey, Tong,  Mantle,  Warren,  and  Zenor,  who  were  interested  in 
the  claim.  Furthermore,  it  is  not  disputed  that,  after  the  relo- 
cation of  the  claim  was  made  under  the  name  of  "Grand  Prize," 
Upton  conveyed  to  Largey  and  Zenor,  his  co-owners  at  that  time, 
the  same  interests,  relatively,  which  they  owned  in  the  Coman- 
che claim,  retaining  a  one-fourth  interest  only.  When  he  came 
to  execute  a  bond  to  Tong  for  a  deed  in  the  autumn  of  1888, 
pursuant  to  the  deed  subsequently  made  on  February  28,  1889, 
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he  described  his  entire  interest  therein  as  an  undivided  one- 
fourth.  So  little  attention  did  he  give  to  the  matter  after  the 
date  of  this  deed  to  Tong  in  1889,  that,  though  the  litigation 
over  the  title  was  pending  in  the  supreme  court  of  the  United 
States,  he  did  not>  upon  his  own  oath,  know  of  the  decision  of 
that  court  in  his  own  favor  until  more  than  two  years  after  it 
was  rendered. 

These  facts,  with  others  which  appear  in  the  evidence,  were 
amply  sufficient  to  warrant  the  finding  on  this  branch  of  the 
case.  To  be  sure,  there  is  a  conflict  in  the  evidence;  but,  the 
trial  court  having  made  the  finding  as  it  did,  this  court  has  no 
power  to  disturb  it. 

Xor  do  we  find  anything  in  the  evidence  to  justify  an  infer- 
ence that  Largey  and  his  associates  fraudulently  excluded  Up- 
ton from,  the  patent.  It  appears  that  in  1882  one  James  Larkin 
and  others  applied  for  a  patent  to  the  Smelter  claim.  This 
claim  conflicted  with  the  Comanche  claim.  Upton,  Largey  and 
Zenor  (the  first  then  owning  a  fourth  interest  in  the  latter 
claim)  brought  an  adverse  suit  in  the  district  court  of  Silver 
Bow  (then  Deer  Lodge)  county.  Collins  was  not  a  party  to 
this  suit.  The  history  of  the  subsequent  litigation  will  be  found 
in  the  case  of  Upton  v.  Larkin,  5  Mont.  600,  6  Pac.  66 ;  Id.,  7 
Mont.  449, 17  Pac.  728 ;  and  in  Lwrkin  v.  Upton,  144  U.  S.  24, 
12  Sup.  Ct  614,  36  L.  Ed.  330.  In  1890,  and  during  the  pen- 
dency of  this  suit  in  the  supreme  court  of  the  United  States, 
the  defendants  Largey,  Warren,  Tong,  Zenor  and  Bielenberg 
instituted  proceedings  for  a  patent  They  obtained  from  the 
clerks  of  the  district  and  supreme  courts  of  Montana  certificates 
that  no  suits  were  pending  in  these  courts  involving  the  title. 
They  furnished  these  to  the  land  office  at  Helena,  .with  abstract 
of  title,  which  showed  an  interest  in  themselves  and  Upton,  and 
were  allowed  to  make  entry.  Subsequently,  upon  application 
of  Larkin  and  the  other  defendants  in  the  adverse  proceedings, 
this  entry  was  held  for  cancellation.  Thereupon  the  applicants 
for  the  Comanche  patent  appealed  to  the  department  at  Wash- 
ington. This  appeal  was  pending  when  the  final  judgment  was 
rendered  in  Upton  v.  Larkm,  144  U.  S.  24,  12  Sup.  Ct,  614, 
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36  L.  Ed.  330.  The  applicants  for  the  Comanche  patent  then 
presented  a  certified  copy  of  the  final  judgment  to  the  depart- 
ment in  Washington,  and  obtained  their  patent  It  does  not 
appear  from  the  record  in  this  case  how  Upton's  name  came  to 
be  omitted  from  the  patent.  Such,  however,  was  the  fact.  What 
evidence  of  title  in  the  applicants  was  presented  with  the  judg- 
ment, other  than  the  abstract  which  was  used  upon  the  original 
entry,  does  not  appear.  The  presumption  must  be  indulged 
either  that  sufficient  other  evidence  was  presented  to  warrant 
the  omission  of  Upton's  name,  or  that  the  officers  of  the  depart- 
ment omitted  his  name  by  mistake.  But  conceding  either  pre- 
sumption to  be  correct,  no  harm  was  done  to  Upton,  in  view  of 
the  fact  that  he  had  theretofore  parted  with  all  interest  in  the 
claim.  Whether  the  proceeding  was  fraudulent  upon  the  origi- 
nal entry,  or  irregular  upon  final  application  to  the  department 
at  Washington,  was  a  question  of  no  concern  to  him. 

But  counsel  insist  that  the  plaintiff  purchased  without 
notice  of  the  claim  on  the  part  of  the  corporation,  for  a  valu- 
able consideration,  and  therefore,  as  against  this  defendant, 
which  purchased  with  notice,  his  title  is  superior;  it  appearing 
that  Upton's  deed  to  Collins  was  never  put  upon  record.  This 
•  position  is  untenable,  for  two  reasons :  In  the  first  place,  the 
evidence  shows  clearly  that  both  Frank  and  Wetzstein  prior  to 
and  at  the  dates  of  their  respective  conveyances  had  full  notice 
that  the  corporation  was  in  possession  of  the  claim  under  its 
grant  from  the  patentees,  and  asserting  title  under  the  Collins 
deed.  In  the  second  place,  their  conveyances  are  both  mere  quit- 
claim deeds,  and  purport  to  convey  only  such  rights  as  their  re- 
spective grantors  had  at  the  time  they  executed  them.  Under 
such  a  deed  the  grantee  takes  such  title  only  as  the  grantor  has. 
(McAdow  v.  Black,  6  Mont.  001,  13  Pac.  377 ;  Butte  Hardware 
Co.  v.  FrcunJc,  25  Mont.  344,  65  Pac.  1 ;  Devlin  on  Deeds,  Sec. 
671.)  The  plaintiff  therefore  stands  upon  no  higher  ground 
than  would  Upton  himself,  were  he  demanding  the  relief  now 
sought  by  the  plaintiff,  his  mesne  grantee. 

The  findings  of  the  trial  court  upon  this  branch  of  the  case, 
express  and  implied,  are  consistent,  are  amply  sustained  by  the 
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evidence,  and  are  sufficient  to  support  the  judgment  It  is  not 
necessary,  therefore,  to  investigate  the  question  whether  the 
findings  on  the  other  two  branches  of  the  case  are  conflicting  or 
defective,  or  are  insufficient. 

3.  There  are  many  assignments  of  error  upon  the  admission 
and  exclusion  of  evidence.  We  shall  notice  only  one  of  them. 
It  is  said  that  all  the  evidence  touching  the  Grand  Prize  loca- 
tion, and  the  conveyances  of  the  interests  therein  by  Upton, 
should  have  been  excluded  as  incompetent  and  immaterial, — 
Upton  having  testified  that  this  location  was  made  merely  for 
the  purpose  of  protecting  the  interests  of  himself,  Largey  and 
Zenor, — and  that  after  the  final  decision  of  the  supreme  court 
of  the  territory  in  Upton  v.  Larkin,  7  Mont  449,  17  Pac.  728, 
confirming  their  title  under  the  Comanche  location,  the  Grand 
Prize  was  abandoned.  Without  pausing  to  consider  the  effect 
of  the  deeds  made  by  Upton,  this  evidence  was  clearly  compe- 
tent and  material,  as  tending  to  establish  the  disputed  convey- 
ance to  Collins.  Upton,  according  to  his  own  testimony,  had 
located  the  Grand  Prize  claim  in  order  to  protect  his  and  his  co- 
owners'  interests.  The  deeds  to  Largey  and  Zenor  he  executed 
and  delivered  to  them  without  demand.  Upon  the  theory  that 
he  had  conveyed  to  Collins  in  1880,  these  deeds  conveyed  away 
just  such  interests  as  should  have  been  conveyed,  and  left  him 
with  all  that  he  was  entitled  to  retain.  It  was  thought  at  that 
time  that  they  had  somje  value  as  evidence  of  title,  for  the  loca- 
tion was  made  under  the  advice  of  counsel  employed  in  the  case 
of  Upton  v.  Larl'iii  to  forestall  a  possible  judgment  declaring 
the  invalidity  of  both  the  Comanche  and  Smelter  locations.  In 
the  light  of  the  other  facts  showing  Upton's  behavior  prior  to 
and  after  the  date  of  the  last  deed  to  Collins,  this  evidence  can- 
not be  explained  upon  any  other  theory  than  that  he  had  exe- 
cuted and  delivered  that  deed,  unless  it  be  upon  the  theory  of  a 
mistake,  which  was  not  an  issue  in  the  case. 

The  judgment  and  order  denying  a  new  trial  are  each  af- 
firmed at  the  cost  of  the  appellant. 

1  Affirmed. 
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STATE,  Respondent,  v.  CONNORS,  Appellant. 

(No.   1,712.) 
(Submitted  November  10,  1902.    Decided* November  24,  1902.) 

Criminal  Law — Judgment — Form — Prior  Conviction. 

Under  Penal  Code,  Sees.  1232,  2146,  2151,  a  judgment  that  defendant  "be  im- 
prisoned in  the  state  prison  for  the  term  of  ten  years,  five  years  upon  the 
conviction  for  assault  in  the  second  degree,  and  five  years  for  the  prior 
conviction  of  a  felony  as  by  the  statute  made  and  provided,"  is  not  void 
as  to  the  five  years  for  former  conviction,  since  the  division  of  the  term 
into  equal  parts,  and  the  assignment  of  each  part  to  its  supposed  function 
as  a  measure  of  punishment  is  merely  redundant,  and  not  ground  for  re- 
versal, under  Sections  2320,  2600,  Penal  Code. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Frank  Connors,  alias  E.  J.  Wade,  was  convicted  of  an  as- 
sault in  the  second  degree,  and  appeals.    Affirmed.  # 

Mr.  Raymond  M.  Place,  for  Appellant. 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

1TR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

The  defendant  was  convicted  of  an  assault  in  the  second  de- 
gree, and  appeals  from  the  judgment  of  conviction. 

The  information  charges  him  with  the  commission  of  the  as- 
sault, and  with  having  suffered  a  previous  conviction  of  the 
crime  of  burglary  in  the  first  degree.  The  jury-  by  their  ver- 
dict found  him  guilty,  and  further  found  that  the  charge  of  pre- 
vious conviction  was  true,  but  did  not  assess  the  punishment 
The  judgment,  after  setting  out  the  proceedings  had  upon  the 
trial,  the  verdict,  and  other  matters,  concludes  in  the  language 
following:  "It  is  therefore  ordered  and  adjudged  by  the  court 
that  the  said  Frank  Connors  be  imprisoned  in  the  state  prison 
for  the  term  of  ten  years,  five  years  upon  the  conviction  for  as- 
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sault  in  the  second  degree,  and  five  years  Iqt  the  prior  conviction 

of  a  felony  as  by  the  statute  nlade  and  provided,  at  hard  labor 
#     *     * » 

The  single  point  made  is  that  the  judgment  is  irregular  and 
void  in  so  far  as  it  purports  to  impose  upon  the  defendant  pun- 
ishment for  the  prior  conviction  of  a  felony.  We  are  asked  to 
modify  the  judgment  by  eliminating  this  part  of  it,  and  thus 
reduce  the  term  of  imprisonment  from  ten  to  five  years.  Coun- 
sel concedes  that  the  defendant,  having  suffered  a  prior  convic- 
tion for  a  felony,  might  lawfully  be  sentenced  to  ten  years'  im- 
prisonment for  the  crime  of  assault  in  the  second  degree,  but 
argues  that  the  judgment  in  form  sentences  him  "specifically 
for  a  prior  conviction." 

The  contention  is  without  merit  Section  401  of  the  Penal 
Code  declares  that  assault  in  the  second  degree  is  punishable  by 
imprisonment  in  the  state  prison  for  not  less  than  one  nor  more 
than  five  years,  or  by  fine,  or  both.  By  Section  822  of  the  Penal 
Code,  burglary  in  the  first  degree  is  punishable  by  imprisonment 
in  the  state  prison.  Section  1232  of  the  Penal  Code  declares* 
among  other  things,  that  "every  person  who,  having  been  con- 
victed of  any  offense  punishable  by  imprisonment  in  the  state 
prison,  commits  any  crime  after  such  conviction,  is  punishable 
therefor  as  follows :  "*  *  *  (2)  If  the  subsequent  offense 
is  such  that,  upon  a  first  conviction,  the  offender  would  be  pun- 
ishable by  imprisonment  in  the  state  prison  for  five  years,  or 
any  less  term,  then  the  person  convicted  of  such  subsequent  of- 
fense is  punishable  by  imprisonment  in  the  state  prison  not  ex- 
ceeding ten  years."  Section  2146  of  the  Penal  Code  provides 
that  when  the  fact  of  a  previous  conviction  of  another  offense  is 
charged  in  an  information,  the  jury,  if  they  find  him  guilty  of 
the  offense  wit]]  which  he  is  charged,  miust,  also,  unless  the  an- 
r  of  the  defendant  admits  former  conviction,  find  whether 
nr  not  lie  lias  suffered  such  former  conviction.  Section  2151  of 
am«  Code  provides  that  the  court  must' assess  and  declare 

»  punishment,  and  render  judgment  accordingly,  if  the  jury 
fail  tii  do  so  by  tin;  verdict. 

it  bin  falls  within  Subdivision  2  of  Section  1232, 
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supra,  and  the  court  was  authorized  to  impose  the  sentence  of 
ten  years  for  the  crime  of  assault  in  the  second  degree.  While 
the  language,  "five  years  upon  the  conviction  for  assault  in  the 
second  degree,  and  five  years  for  the  prior  conviction  of  a  felony 
as  by  the  statute  made  and  provided,"  used  in  the  judgment,  is 
inaccurate,  and,  if  standing  alone,  might  possibly  constitute  pre- 
judicial error,  we  are  satisfied  that  the  judgment,  when  read  as 
a  whole,  and  considered  in  the  light  of  the  statutory  enactments 
to  which  we  have  referred,  is  not  open  to  attack  upon  the  ground 
that  it  attempts  to  punish  the  defendant  for  a  crime  for  which 
he  had  suffered  a  former  conviction.  The  court  manifestly  in- 
tended to  adjudge  that  the  defendant  be  imprisoned  for  the  term 
of  ten  years  for  the  crime  of  assault  in  the  second  degree,  five 
years  being  imposed  for  the  crime,  irrespective  of  the  prior  fel- 
ony, and  five  years  additional  because  of  the  prior  felony.  If 
there  had  not  been  a  prior  conviction,  the  term  of  imprisonment 
could  not  have  exceeded  five  years ;  there  being  a  prior  convic- 
tion, the  term  could  be  enlarged  to  ten  years.  The  court,  or 
rather  the  judge,  as  is  evident,  meant  to  explain  why  the  term 
fixed  was,  and  ought  to  be,  ten  years  instead  of  five  or  less.  The 
attempted  division  of  the  term  into  equal  parts,  and  the  assign- 
ment of  each  part  to  its  supposed  function  as  a  measure  of  pun- 
ishment, neither  adds  to  nor  subtracts  from  the  legal  import  and 
effect  of  the  judgment,  and  is,  under  the  circumstances,  merely 
redundant.  It  is  apparent  that  no  substantial  right  of  the  de- 
fendant has  been  disregarded.  A  mere  apex  juris  is  not  suffi- 
cient cause  for  the  reversal  or  modification  of  a  judgment.  (Sec- 
tions 2320  and  2600,  Penal  Code.) 
Let  the  judgment  be  affirmed. 

Affirmed. 
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STATE,  Respondent,  v.  McDONALD,  Appellant. 

(No.   1,842.) 
(Submitted  November  11,  1002.     Decided  December  1,  1902.) 

Criminal  Law  —  Larceny — Evidence  —  Instructions — Appeal. 

It  is  not  commendable  practice  for  the  court  to  submit  written  instructions  to 
the  jury  with  the  signatures  of  the  several  counsel  attached  to  them. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  B.  Mc- 
Clernan,  Judge. 

George  A.  McDonald  was  convicted  of  the  crime  of  grand 
larceny.  From  the  order  denying  his  motion  for  a  new  trial 
and  from  the  judgment  he  appeals.    Affirmed. 

Mr.  J.  L.  Hamilton,  and  Mr.  B.  S.  Thresher,  for  Appellant. 

As  the  prosecution  in  this  case  was  under  the  provision  of 
an  act  of  the  Montana  legislature,  approved  February  23,  1897, 
amending  Section  883  of  the  Penal  Code  of  this  state,  relating 
to  grand  larceny,  it  was  immaterial  what  was  the  value  of  the 
horses  described  in  the  information.  This  act  makes  the  steal- 
ing of  the  horses  claimed  by  the  witness,  George  Van,  grand 
larceny,  regardless  of  their  value.  (Sees.  1  and  2  of  an  Act  to 
amend  Sec,  883  of  the  Penal  Code  of  Mont.,  p.  247  of  Laws  of 
1897.) 

The  overruling  of  the  objection  of  the  defense,  at  the  trial, 
to  the  question,  "State  that  conversation,"  asked  of  the  deputy 
sheriff,  James  Fitzsimmons,  a  witness  for  the  state,  as  to  an  al- 
leged statement  made  to  him  by  the  defendant,  McDonald,  at 
the  time  of  his  arrest,  was  error,  and  the  testimony  of  this  wit- 
ness over  the  said  objection  was  prejudicial  to  the  defendant. 
The  authorities  are  not  uniform  as  to  the  requirements  of  an 
alleged  confession  to  an  officer,  to  permit  of  its  introduction  in 
evidence  at  the  trial,  yet  under  none,  was  that  testified  to  by  the 
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witness,  James  Fitzsimmons,  competent  or  admissible.  There 
should  have  been  at  least  a  prima  facie  case  made  by  the  witness 
as  to  the  alleged  statements  of  McDonald  being  free  and  volun- 
tary, without  promise  of  immunity  or  reward.  The  testimony 
of  the  witness  upon  this  point  was  merely  his  own  conclusions. 
In  People  v.  Soto,  reported  in  40  Cal.  page  67,  the  court  say: 
"When  such  a  confession  is  offered  in  a  criminal  case,  it  is  in- 
cumbent on  the  prosecution  to  lay  the  foundation  for  its  intro- 
duction by  preliminary  proof  showing  prima  facie  that  it  was 
freely  and  voluntarily  made."  -It  is  almost  universally  held 
that  such  confessions  must  be  absolutely  free  and  voluntary. 
We  cite  only  a  few  of  the  many  decisions  to  this  effect:  (Ter. 
v.  McClin,  1  Mont  394;  Ter.  v.  Underwood,  8  Mont  131;  U. 
8.  v.  WeiJcel,  8  Mont.  124;  People  v.  Soto,  49  Cal.  67.)  The 
deputy  sheriff  did  not  caution  McDonald  that  these  alleged  state- 
ments would  be  used  against  him.  This  was  necessary.  (Baker 
v.  State  (Tex.),  8  S.  W.  23 ;  Searcy  v.  State  (Tex.),  13  S.  W. 
782.) 

The  motion  to  instruct  the  jury  at  the  close  of  the  state's  case 
in  chief,  should  have  been  sustained.  The  trend  of  modern  de- 
cisions is  to  the  effect  that  recent  possession  of  stolen  property 
of  itself  does  not  place  upon  the  defendant  the  burden  of  ex- 
plaining such  possession  and  that  before  he  can  be  required  to 
offer  any  explanation,  the  prosecution  must  furnish  additional 
evidence  tending  to  implicate  him  in  the  larceny  charged.  (Ter. 
v.  Doyle,  7  Mont.  245;  People  v.  Fa/jan,  66  Cal.  534;  People 
v.  Swinford,  57  Cal.  86;  People  v.  Noregea,  48  Cal.  123;  Peo- 
ple v.  Ah  Ki,  20  Cal.  178;  People  v.  Chambers,  18  Cal.  382.) 
It  is  very  generally  held  that  an  extrajudicial  confession  is  not 
of  itself  sufficient  evidence  to  warrant  a  conviction.  There  must 
be  other  corroborating,  independent  proofs.  (Roberts  v.  People 
(Colo.),  17  Pac.  637;  Wharton's  Crim.  Ev.  Sec.  632;  McLain 
v.  Com,  (Pa.),  1  Atl.  Rep.  45;  People  v.  Jaehne  (X.  Y.),  8 
X.  E.  Rep.  374;  U.  8.  v.  Bassett  (Utah),  13  Pac.  237;  State 
v.  Penny  (Iowa),  30  X.  W.  561;  Floyd  v.  State  (Ala.),  2 
Southern,  683;  Willard  v.  State  (Tex.),  11  Amer.  State  R.  197; 
Harris  v.  State  (Tex.),  19  Amer.  State  R.  837.)     If  from  the 
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whole  evidence  of  the  state  there  could  be  drawn  an  inference 
that  McDonald,  after  the  larceny  of  the  horses  by  another,  had 
come  into  the  possession  of  the  stolen  property,  knowing  it  to 
have  been  stolen,  still  there  would  be  nothing  in  this  view  to 
warrant  his  conviction  of  the  crime  charged  in  the  information. 
(State  v.  Recluiitz,  20  Mont  488 ;  State  v.  Kinder,  22  Mont. 
516.)  There  being  no  evidence  before  the  court  and  jury  tend- 
ing to  connect  the  defendant,  McDonald,  with  the  alleged  lar- 
ceny of  the  horses  in  Silver  Bow  county,  the  court  should  have 
instructed  the  jury  to  acquit.  (State  v.  Welch,  22  Mont.  92 ; 
State  v.  Fisher,  23  Mont.  540.) 

It  was  prejudicial  error  for  the  court  to  permit  the  jury  to 
take  to  their  room,  when  retiring  to  consider  their  verdict,  the 
thirteen  instructions  offered  by  the  prosecution,  with  the  words, 
"Peter  Breen,  County  Attorney,"  endorsed  thereon,  and  the  four 
instructions  offered  by  the  defense,  with  the  following  endorse- 
ment thereon :  "L.  J.  Hamilton  and  B.  S.  Thresher,  Attorneys 
for  Defendant"  (Penal  Code,  Sec.  2070,  Subd.  5;  Laws  of 
1901,  page  160;  Laws  of  1897,  pages  241-242;  Constitution, 
Art.  V,  Sec.  23.)  The  giving  of  an  oral  instruction  to  a  jury 
in  a  criminal  case,  without  the  defendant's  consent,  is  reversible 
error,  and  consent  is  not  to  be  presumed  from  his  presence  and 
failure  to  make  objection  when  the  oral  instruction  is  given. 
(State  v.  Fisher,  23  Mont.  540;  State  v.  Hams,  23  Mont.  79; 
People  v.  Wopner,  14  Cal.  437;  People  v.  Chares,  26  Cal.  78; 
People  v.  Prospero,  44  Cal.  186;  People  v.  Hersey,  53  Cal. 
574;  People  v.  Bennington  (Kan.),  25  Pac.  9l.) 

Under  the  provisions  of  Subdivisions  5  and  6  of  Section  2070 
of  the  Penal  Code,  permitting  the  jury  to  take  to  their  room 
the  instructions  numbered  2,  S  and  9,  with  the  refused  portions 
appearing  thereon,  in  such  condition  that  the  same  could  be 
easily  read  by  the  jury,  was  in  effect  a  violation  of  the  prohi- 
bition that  "Xo  refused  instructions  must  be  read  in  the  hear- 
ing of  the  jury."  The  authorities  cited  in  support  of  the  last 
point  are  applicable  to  this. 

Instruction  Xo.  1,  offered  by  the  prosecution,  was  as  follows: 
"The  defendant,  George  A.  McDonald,  by  information,  is  ac- 
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cusecl  of  the  crime  of  grand  larceny,  alleged  to  have  been  com- 
mitted in  Silver  Bow  county,  state  of  Montana,  on  or  about  the 
15th  day  of  December,  A.  D.  1901.  The  defendant  pleads  not 
guilty.  This  plea  requires  proof  upon  the  part  of  the  prosecu- 
tion of  all  the  material  allegations  contained  in  the  information 
beyond  a  reasonable  doubt"  This  instruction  is  defective,  in 
that  it  contains  no  statement  of  these  material  allegations  and 
no  advice  to  the  jury  as  to  the  character  of  the  proof  necessary 
to  the  support  thereof.  This  omission  is  not  remedied  by  any 
other  instruction  given.  We  urge  that  neither  Section  2070  of 
the  Penal  Code,  nor  Subdivision  5  thereof,  has  been  amended, 
and  that  the  method  of  giving  instructions  by  the  court,  after 
the  arguments  of  counsel,  provided  for  by  Section  1080  of  the 
Code  of  Civil  Procedure,  and  by  this  subdivision  made  applica- 
ble to  the  giving  of  instructions  in  criminal  cases,  is  still  the 
only  lawful  way  to  instruct  the  jury  in  a  criminal  trial.  It  was 
therefore  reversible  error  to  give  the  instructions  before  the 
arguments  of  counsel. 

Whatever  the  conflict  in  authorities  as  to  whether  the  recent 
possession  of  stolen  property  places  upon  the  defendant  the  bur- 
den of  explaining  such  possession,  it  is  uniformly  held  that  only 
a  reasonable  explanation  is  required.  (State  v.  Payne  (Wash.), 
34  Pac.  317.)  A  defendant  should  not  be  convicted  because  of 
mere  suspicion  of  having  committed  the  crime  charged.  (State 
v.  IRhorton,  25  Mont.  11.) 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

MR  JUSTICE  MILBURX  delivered  the  opinion  of  the 
court. 

The  defendant,  appellant,  was  convicted  in  the  district  court 
of  Silver  Bow  county  of  the  crime  of  grand  larceny,  having  been 
informed  against  with  one  other.  From  the  order  denying  his 
motion  for  a  new  trial  and  from  the  judgment  he  has  appealed. 

Thirteen  assignments  of  error  are  made.  We  have  carefully 
considered  all  assignments,  and  we  do  not  find  any  error  made  by 
the  court. 
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We  add,  however,  that  the  submitting  of  written  instructions 
to  the  jury  with  the  signatures  of  the  several  counsel  attached 
to  them,  as  in  this  case,  is  not  to  be  commended. 

Let  the  order  and  judgment  appealed  from  be  affirmed. 

Affirmed. 
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In  re  DAVIS'  ESTATE. 

(No.  1,799.) 

Motions  to  Dismiss  Appeals. 

(Submitted  July  7,  1902.     Decided  December  4,  1902.) 

Probate  Proceedings — Distribution  of  Estate — Decree — Appeal 
— Neiv  Trial. 

1.      The  right   of  the  admiuistrator  with   will   annexed,   and   of  an  heir  of  a 
beneficiary  under  the  decedent's  will,   to  appeal  from  a  decree  granting  a 


1.  Term  expired  January  5, 1903. 

2.  Qualified  January  6, 1 903. 
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distribution  of  the  estate,  in  proceedings  under  Code  of  Civil  Procedure, 
Sec.  2835,  authorizing  legatees  to  present  petitions  to  the  judge  or  court 
for  the  distribution  of  the  estate,  and  requiring  the  giving  of  notice  of  the 
application  to  the  executor  or  administrator  and  all  persons  interested,  and 
in  which  proceedings  the  administrator  and  heir  both  appeared  in  opposi- 
tion thereto,  will  not  be  determined  on  a  motion  to  dismiss  the  appeals, 
based  on  the  theory  that  they  are  not  aggrieved  by  the  decree ;  they  being 
"parties  aggrieved,"  within  Code  of  Civil  Procedure,  Sec.  1721,  granting 
the  right  of  appeal  to  parties  aggrieved. 

2.  A  motion  to  dismiss  a»i  appeal  presents  generally  but  two  questions, — 
whether  the  appeal  lies  from  the  particular  order  or  judgment,  and  whether, 
if  it  does,  the  appellant  has  prosecuted  it  as  required  by  the  statutes  and 
the  rules  of  the  supreme  court. 

3.  Code  of  Civil  Procedure,  Sec.  2921,  declares  that  the  provisions  relative  to 
new  trials  and  appeals  in  civil  actions  shall  apply  to  proceedings  mentioned 
in  the  title  relating  to  probate  proceedings.  Section  2923  provides  for  the 
trial  of  issues  of  fact  joined  in  probate  proceedings.  Section  2924  pro- 
vides for  a  trial  by  the  court  or  judge  in  case  no  jury  is  demanded,  and 
authorises  either  party  to  move  for  a  new  trial  on  the  same  grounds  as  in 
civil  actions.  Held,  that  parties  opposing  the  granting  of  a  decree  for  a 
distribution  of  the  estate  of  a  decedent  In  proceedings  under  Section  2835 
may  make  a  motion  for  a  new  trial  where  the  decree  directs  the  distribu- 
tion. 

4.  A  contention  that  a  motion  for  a  new  trial  does  not  lie  in  proceedings  for 
the  distribution  of  a  decedent's  estate  under  Code  of  Civil  Procedure,  Sec. 
2835,  because  all  the  facts  alleged  in  the  petition  were  admitted  by  de- 
fendants, is  without  merit  on  a  motion  to  dismiss  an  appeal  from  an  order 
denying  the  new  trial ;  that  fact  being  a  sufficient  reason  for  an  affirmance 
of  the  order  on  the  hearing,  but  no  reason  for  a  dismissal  of  the  appeal. 

5.  Under  the  express  provisions  of  Code  of  Civil  Procedure,  Sec.  1722,  an  appeal 
lies  from  an  order  denying  a  motion  for  a  new  trial  in  proceedings  for  the 
distribution  of  an  estate  under  Section  2835. 


Appeal  from  Disb'ict  Court,  Silver  Bow  County  ;  E.  W.  Har- 
ney, Judge. 

Proceedings  for  the  distribution  of  the  estate  of  Andrew  J. 
Davis,  deceased,  by  Henry  A.  Root  and  others,  against  John  H. 
Leyson,  administrator  with  the  will  annexed,  and  another.  From 
a  decree  ordering  the  distribution,  and  from  an  order  denying 
a  new  trial,  defendants  appeal.  Motions  by  plaintiffs  to  dismiss 
the  appeals  denied. 

Mr.  E.  N.  Harwood,  and  Messrs.  Forbis  &  Mattison,  for  Ap- 
pellants. 

Messrs.  Clayberg  &  Gunn,  and  Mr.  Chas.  R.  Leonard,  for 
Respondents. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

Motions  to  dismiss  appeals.  On  February  9,  1901,  Henry 
A.  Root,  Ellen  S.  Cornue,  Joseph  A.  Coram  and  Sarah  Maria 
Cuminings  filed  their  petition  in  the  district  court  of  Silver 
Bow  county,  in  the  matter  of  the  estate  of  Andrew  J.  Davis, 
deceased,  which  had  for  some  years  been  pending  for  settlement 
in  said  court,  asking  that  $100,000  in  money  and  10,0  shares  of 
bank  stock,  then  in  the  hands  of  John  H.  Leyson,  administrator, 
be  distributed  to  the  persons  interested  in  said  estate,  in  shares 
in  proportion  to  their  respective  interests.  The  said  Andrew  J. 
Davis  died  testate  in  Silver  Bow  county  on  March  11,  1890. 
Under  the  terms  of  his  will,  John  A.  Davis,  a  brother,  was  made 
sole  legatee,  after  the  payment  of  several  small  legacies  spe- 
cifically provided  for.  When  the  will  was  presented  for  probate, 
certain  of  the  next  of  kin  interposed  contests.  These  contests 
were  pending  until  March  27,  1895 ;  John  A.  Davis,  the  pro- 
ponent of  the  will,  having  in  the  meantime  died,  and  John  E. 
Davis,  his  son,  having  been  appointed  his  administrator.  On 
the  latter  date,  by  compromise  agreements,  to  which,  it  seems, 
all  the  next  of  kin  claiming  an  interest  in  the  estate,  ex- 
cept those  hereafter  mentioned,  or  their  assignees  or  representa- 
tives, were  parties,  these  contests  were  settled,  and  by  a  decree 
of  that  date  the  will  was  admitted  to  probate.  The  decree  also 
determined  the  respective  shares  to  which,  under  the  agree- 
ments, the  estate  cf  John  A.  Davis,  the  residuary  legatee,  and 
each  of  the  contestants,  were  entitled.  John  H.  Leyson  was 
then  appointed  administrator  with  the  will  annexed,  the  ad- 
ministrator of  John  A.  Davis  having  been  permitted  by  an  order 
of  court  to  effect  the  compromise  on  behalf  of  the  estate  of  his 
father.  Thereafter  still  another  contest  was  instituted  by  other 
next  of  kin  of  Andrew  J.  Davis.  After  pending  for  some  time 
this  contest  was  also  settled  by  compromise  agreements,  the 
respective  shares  of  the  various  claimants  being  declared  or  de- 
creed as  follows,  subject  to  the  payment  of  the  specific  legacies 
provided  for  in  the  will:     That  John  E.  Davis,  as  adminis- 
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trator  of  the  estate  of  John  A.  Davis,  deceased,  was  entitled  to 
have  and  receive  200-1100  of  the  estate  in  kind ;  that  Henry  A. 
Root,  Sarah  Maria  Cummings,  Mary  I*  Dunbar,  Elizabeth  S. 
Ladd  and  Ellen  S.  Cornue  were  entitled  to  250-1100 ;  that  Har- 
riet R.  Sheffield  and  Henry  A.  Davis  were  entitled  to  44-1100 ; 
that  Elizabeth  S.  Bowdoin,  Calvin  P.  Davis  and  Harriet  Wood 
were  each  severally  entitled  to  have  50-1100;  that  Elizabeth  A. 
Smith  was  entitled  to  have  25-1100 ;  and  that  Andrew  J.  Davis 
and  Charles  H.  Palmer,  as  trustees,  appointed  by  a  compromise 
agreement  dated  April  28,  1803,  were  entitled  to  have  431-1100 
of  said  estate  in  kind,  to  be  held  and  disposed  of  by  them  pur- 
suant to  the  provisions  of  the  trust  created  by  that  agreement 
It  is  not  necessary  to  state  here  what  are  the  specific  provisions 
of  that  agreement. 

The  petition  sets  forth  with  particularity  all  these  proceed- 
ings. It  further  alleges  that  more  than  twelve  months  have 
elapsed  since  the  publication  of  the  notice  to  creditors  as  pro- 
vided by  law ;  that  there  are  now  in  the  hands  of  the  adminis- 
trator about  $115,000  in  money,  besides  said  bank  stock;  that 
all  special  bequests  provided  for  in  the  will  have  been  paid; 
that  there  are  no  claims  against  the  estate,  except  the  expenses 
of  administration,  accrued  and  to  accrue ;  that  the  sum  of  $25,- 
000  will  be  sufficient  to  meet  all  demands  of  this  character ;  that 
the  said  money  and  bank  stock  can  safely  be  distributed,  with- 
out injury  to  the  estate,  cr  any  claimant  of  an  interest  therein ; 
and  that  prior  to  the  filing  of  the  petition  said  Elizabeth  S.  Ladd, 
with  her  husband,  Charles  II.  Ladd,  and  Mary  Louise  Dunbar, 
had,  for  a  valuable  consideration,  assigned,  transferred  and 
conveyed  their  interests  in  the  estate  to  the  petitioner,  Joseph 
A.  Coram,  who  is  nowr  entitled  to  receive  the  same.  It  is  also 
stated  that  Harriet  Wood  is  dead,  and  that  one  Harriet  Holton 
is  her  successor  in  interest.  Subsequent  to  the  filing  of  the 
petition,  Harriet  R.  Sheffield  and  Henry  A.  Davis  appeared 
by  counsel  and  joined  in  the  prayer  thereof. 

Thereupon,  after  notice,  John  H.  Leyson,  administrator,  and 
John  E.  Davis,  administrator  of  John  A.  Davis,  appeared  and 
filed  separate  answers  to  the  petition.     The  petitioners  then 
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filed  their  replications.  Upon  the  issues  thus  presented  the 
court  heard  evidence,  and,  after  consideration,  granted  the  order 
as  prayed.  John  II.  Leyson,  as  administrator,  and  John  E. 
Davis,  as  representative  of  the  interests  of  his  father's  estate, 
each  moved  for  a  new  trial.  These  motions  being  denied,  both 
appealed  to  this  court  from  the  order  denying  a  new  trial  and 
from  the  order  of  distribution.  Motions  have  been  submitted 
by  the  petitioners,  asking  that  all  these  appeals  be  dismissed. 

1.  The  principal  ground  of  the  motions  directed  at  the  ap- 
peals from  the  order  of  distribution  is  that  an  appeal  does  not 
lie  in  favor  of  either  of  the  appellants,  because  they  are  not 
aggrieved  by  the  action  of  the  court  in  granting  the  order.  Coun- 
sel say  that  the  administrator  of  the  estate  has  no  interest  by 
virtue  of  which  he  may  exercise  the  right  of  appeal,  and  that 
John  E.  Davis  is  not  aggrieved,  because  the  share  to  which  the 
estate  represented  by  him  is  entitled  will  be  retained  by  the  ad- 
ministrator until  final  distribution.  These  are  questions  which 
cannot  be  considered  upon  these  motions.  Speaking  generally, 
a  motion  to  dismiss  an  appeal  can  present  but  two  questions, 
viz.,  whether  the  appeal  lies  from  the  particular  order  or  judg- 
ment, and  whether,  if  it  does,  the  appellant  has  failed  to  secure 
it  by  qeglecting  to  pursue  the  procedure  necessary  to  that  end, 
or  has  lost  it  by  neglecting  to  prosecute  it  as  required  by  the 
statute  and  the  rules  of  this  court  If  it  appears  from  the  record 
that  the  appellant  was  a  party  to  the  proceeding  in  the  court  be- 
low, from  a  final  determination  of  which  an  appeal  lies,  and 
that  he  has  properly  perfected  and  prosecuted  an  appeal  from 
the  final  judgment  or  order  entered  therein,  this  is  a  sufficient 
reason  why  the  motion  to  dismiss  the  appeal  should  be  denied. 
He  is  a  "party  aggrieved,"  within  the  meaning  of  Section  1721, 
Code  of  Civil  Procedure,  granting  the  right  of  appeal  to  such 
party  from  any  of  the  orders  enumerated  in  Section  1722,  as 
amended  by  Session  Laws  of  1899,  p.  14G,  and  whether  or  not 
he  has  been  in  fact  prejudiced  or  aggrieved  by  the  particular 
order  or  judgment  is  a  question  to  be  determined  after  a  hear- 
ing upon  the  merits. 

The  application  to  the  trial  court  was  made  under  the  pro- 
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visions  of  Section  2835  of  the  Code  of  Civil  Pro- 
cedure. After  directing  what  procedure  shall  be  observed, 
and  notice  given,  this  section  provides  that  "the  executor  or  ad- 
ministrator, or  any  other  person  interested  in  the  estate,  may 
appear  at  the  time  named  [in  the  notice]  and  resist  the  applica- 
tion. *  *  *"  Both  of  the  appellants  appeared  on  behalf 
of  the  interests  represented  by  them,  respectively,  as  it  was  their 
right  and  duty  to  do,  and  resisted  the  application.  Section 
2835  grants  them  not  only  the  right  to  resist,  but  also  to  resist 
effectually,  and  this  right  puts  them  within  the  class  to  whom 
the  right  of  appeal  is  assured  under  the  provisions  of  Sections 
1721  and  1722,  cited.  The  exact  question  here  presented,,  so 
far  as  the  administrator  is  concerned,  was  decided  by  this  court 
in  In  re  Phillips  Estate,  18  Mont.  311,  45  Pac.  222.  In  that 
case  an  application  was  made  for  a  partial  distribution  under 
the  provisions  of  the  Second  Division  of  the  Compiled  Statutes 
of  1887  (Sections  284-287),  allowing  it  to  be  made  after  the 
lapse  of  four  months  from  the  issuance  of  letters  to  the  admin- 
istrator or  executor.  These  sections  are  incorporated  in  the 
Code  of  Civil  Procedure  of  1895  as  Sections  2830-2833.  Sec- 
tion 286  of  the  Compiled  Statutes,  supra  (Code  of  1895,  Sec- 
tion 2832),  provides  that  the  executor  or  administrator,  or  any 
person  interested  in  the  estate,  may  appear  at  the  time  named 
and  resist  the  application.  In  view  of  this  provision,  and  the 
provision  of  Section  445  of  the  First  Division  of  that  Code, 
permitting  an  appeal  from  the  order,  it  was  held  that  the  execu- 
tor or  administrator  was  entitled  to  an  appeal.  The  court  gave 
its  reasons  in  the  following  language :  "The  reason  of  the  stat- 
ute must  be  that  the  executor,  who  is  strictly  bound  to  see  to  it 
that  the  estate  is  preserved  for  distribution  to  creditors  and 
others  who  may  be  entitled  thereto  upon  final  distribution,  is 
interested  in  resisting  any  order  of  distribution,  made  before 
final  settlement,  by  which  the  assets  of  the  estate  may  be  dissi- 
pated to  the  injury  of  creditors,  rights.  But  when  final  distri- 
bution is  ordered,  and  his  official  trust  is  about  terminated,  and 
the  creditors  have  had  full  time  to  present  their  olaims,  and  all 
claims  have  been  presented,  and  the  heirs  and  legatees  are  in 
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court,  having  done  his  duty  by  preserving  the  estate  for  distri- 
bution, then,  as  executor,  he  can  have  no  interest  in  a  claim  of 
one  legatee  as  against  others,  at  the  expense  of  the  estate." 

But  whether  the  reasons  be  there  correctly  stated  or  not,  the 
fact  remains  that  the  administrator  falls  within  the  provisions 
of  the  statute.  It  was  so  held  by  this  court  upon  application 
for  a  writ  of  review  to  have  annulled  the  order  now  before  us, 
(State  ex  rel.  Leyson  v.  District  Court  of  Second  Judicial  DisL, 
26  Mont  378,  68  Pac.  411.)  The  same  is  true  of  the  repre- 
sentative of  the  estate  of  John  A.  Davis.  He  has  a  vital  inter- 
est in  the  disposition  of  the  assets  of  the  estate,  and  falls  within 
the  same  category  with  the  administrator.  None  of  the  other 
.grounds  of  the  motions  challenge  the  right  of  appeal,  but  pre- 
sent questions  which  can  be  determined  only  after  a  careful 
examination  of  the  record,  and  by  a  decision  of  questions  which 
go  to  the  merits  of  the  controversy.  This  may  not  now  be  done, 
whether  there  be  merits  in  the  appeals  or  not  The  motions 
directed  at  the  appeals  from  the  order  of  distribution  must  there- 
fore be  denied. 

2.  The  questions  presented  by  the  motions  to  dismiss  the 
appeals  from  the  order  denying  a  new  trial  are  more  difficult, 
but  we  think  they  must  also  be  denied.  The  grounds  of  the  mo- 
tions are  that  under  the  statutes  of  Montana  no  such  practice 
is  known  as  a  motion  for  a  new  trial  in  a  case  or  proceeding  of 
this  character,  and  that  there  could  not  have  been  a  re-examina- 
tion of  any  issue  of  fact,  within  the  meaning  of  the  statute 
(Code  of  Civil  Procedure,  Section  1170),  because  all  the  ma- 
terial facts  alleged  in  the  petition  were  admitted.  The  argu- 
ment of  respondent  is  that  upon  application  of  this  character 
no  issues  of  fact  can  arise,  a  re-examination  of  which  may  be 
had  upon  a  motion  for  a  new  trial,  and  that,  even  if  such  an 
issue  could  arise,  the  wording  of  Section  2835,  supra,  implying 
that  the  hearing  may  be  had  before  the  court  or  judge,  contem- 
plates a  method  of  procedure  inconsistent  with  the  provisions 
of  Part  II  of  the  Code^  which  provides  for  trials  by  the  court 
only,  with  or  without  a  jury,  and  never  by  the  judge.  Sections 
2921,  2923  and  2924  of  the  Code  of  Civil  Procedure  provide: 
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'Sec.  2921.  The  provisions  of  Part  II  of  this  Code,  relative 
to  new  trials  and  appeals — except  in  so  far  as  they  are  incon- 
sistent with  the  provisions  of  this  Title — apply  to  the  proceed- 
ings mentioned  in  this  Title." 

"Sec.  2923.  All  issues  of  fact  joined  in  probate  proceed- 
ings must  be  tried  in  conformity  with  the  requirements  of  Arti- 
cle II,  Chapter  II,  of  this  Title,  and  in  all  such  proceedings 
the  party  affirming  is  plaintiff,  and  the  one  denying  or  avoiding 
is  defendant.  Judgments  therein,  on  the  issue  joined,  as  well 
as  for  costs,  may  be  entered  and  enforced  by  execution  or  other- 
wise, by  the  court  or  judge,  as  in  civil  actions." 

"Sec.  2924.  If  no  jury  is  demanded,  the  court  or  judge  must 
try  the  issues  joined.  If  on  written  demand  a  jury  is  called  by 
either  party,  and  the  issues  are  not  sufficiently  made  up  by  the 
written  pleading9  on  file,  the  court  or  judge,  on  due  notice  to 
the  opposite  party,  must  settle  and  frame  the  issues  to  be  tried, 
and  submit  the  same,  together  with  the  evidence  of  each  party, 
to  the  jury,  on  which  they  must  render  a  verdict  Either  party 
may  move  for  a  new  trial,  upon  the  same  grouhds  and  errors, 
and  in  like  manner,  as  provided  in  this  Code  for  civil  actions. 
If  the  trial  of  the  issues  joined  requires  the  examination  of  an 
account,  the  court  or  judge  must  try  the  matter  or  refer  it,  and 
no  jury  can  be  called." 

The  language  of  the  latter  two  of  these  sections  is  very  posi- 
tive and  comprehensive.  By  reference  to  Article  II,  Chapter 
II,  of  this  Title  (Title  XII),  we  find  that  its  provisions  contem- 
plate the  same  procedure,  in  all  essential  particulars,  as  is  re- 
quired in  Part  II,  relating  to  trials  in  civil  actions.  These  pro- 
visions, therefore,  not  only  permit,  but  seem  to  require,  all 
issues  of  fact  to  be  tried  by  the  court,  with  or  without  a  jury, 
at  the  option  of  either  party,  except  in  so  far  as  other  provisions 
may  be  found  in  this  Title  with  which  they  are  inconsistent. 
The  only  provision  which  seems  to  be  inconsistent  with  this 
theory  is  the  provision  contained  in  Section  2913,  which  declares 
that  all  orders  mentioned  in  this  Title  and  all  proceedings  in 
matters  of  probate  may  be  made  or  heard  beftfre  the  court  or 
judge  at  chambers,  and  that  when  a  jury  is  needed  the  court  or 
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judge  may  order  the  trial  to  take  place  in  court,  as  provided  by 
Part  II  of  this  Code.  But  we  do  not  think  this  provision  is  in- 
tended to  apply  to  the  trial  of  matters  where  contests  arise  upon 
issues  of  fact  made  up  by  formal  pleading^  or  framed  by  the 
court  or  judge  tinder  the  provisions  of  Section  2924,  supra. 
There  is  no  mode  provided  by  which  a  jury  may  be  summoned 
and  the  proceedings  conducted  by  the  judge  at  chambers  in  con- 
formity with  Part  II,  relating  to  trials  in  civil  cases.  For  this 
reason  we  think  that  the  provisions  of  Section  2913  are  entirely 
consistent  with  the  idea  strongly  implied  by  the  other  sections 
cited, — that  contests  of  this  kind  must  be  conducted  with  the 
formalities  and  procedure  applicable  to  ordinary  actions,  with 
the  aid  of  all  the  court  machinery  necessary  for  that  purpose. 

If  this  is  the  correct  theory, — and  we  think  it  is, — -then, 
whenever  an  issue  of  fact  is  made,  and  the  trial  is  had  in  the 
ordinary  way,  a  motion  for  a  new'  trial  will  lie,  and  a  re-exami- 
nation of  the  issues  may  be  had.  "It  would  be  impracticable  to 
enumerate  the  cases  in  which  a  motion  for  a  new  trial  is  appro- 
priate in  probate  proceedings,  but  it  may  be  stated  generally 
that  whenever  the  action  of  the  court  which  is  invoked  is  de- 
pendent upon  the  existence  of  certain  extrinsic  facts  which  are 
presented  to  it  for  determination  in  the  form  of  pleadings,  and 
are  to  be  decided  by  it  in  conformity  with  the  preponderance 
of  the  evidence  offered  thereon,  an  issue  of  fact  arises,  which, 
after  its  decision,  may  be  re-examined  by  the  court  upon  a 
motion  for  a  new  trial."  {In  re  Baiiquier's  Estate,  88  Oal. 
302,  26  Pac.  178,  532.)  The  general  rule  thus  stated  is  in  con- 
formity with  the  spirit  of  the  provisions  under  consideration. 
At  the  same  time  it  is  clearly  the  policy  of  the  Title  relating  to 
probate  practice  and  proceedings  that  all  dilatory  proceedings 
should  be  curtailed  as  far  as  possible.  Under  the  rule  above 
stated,  we  think  a  motion  for  a  new  trial  was  proper  in  the  pres- 
ent case,  for  a  trial  was  had  upon  supposed  issues  made  up  by 
formal  pleadings. 

It  is  said  by  counsel  that  there  was  in  fact  no  issue  made  up 
by  the  pleadings  which  the  court  could  try  upon  .in  application 
of  this  kind,  because  all  the  material  facts  were  admitted.    If 
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this  be  true,  it  is  a  sufficient  reason  why  the  order  should  be 
affirmed  upon  the  hearing,  but  no  reason  why  an  appeal  from 
the  order  should  be  dismissed.  The  section  of  the  statute  under 
which  the  proceeding  was  brought  contemplates  cases  in  which 
important  issues  may  be  made,  and  upon  which  the  court  is 
required  to  make  findings  of  fact  upon  the  preponderance  of 
the  evidence.  Whether  such  issues  were  in  fact  made  in  the 
present  case,  and  the  appellants  pursued  the  proper  course  to 
have  them  re-examined  on  this  motion  for  a  new  trial,  is  a  con- 
sideration which*  goes  to  the  merits  of  the  controversy  and  not 
to  the  right  to  the  particular  remedy  sought  to  be  applied.  In 
cases  where  a  motion  for  a  new  trial  may  be  made^  an  appeal 
lies  from  an  order  denying  it,  though  the  record  on  appeal  con- 
tains no  statement  or  bill  of  exceptions,  properly  settled,  upon 
which  it  is  predicated.  In  such,  cases  the  appeal  will  not  be  dis- 
missed on  motion  because  the  proper  procedure  has  not  been 
observed.  (Bench  v.  Spokane  Ranch  &  Cattle  Co.,  21  Mont 
9,  52  Pac.  560 ;  In  re  Reilly's  Estate,  26  Mont.  358,  67  Pac 
1121. )  The  proper  motion  in  such  a  case  is  for  an  affirmance  of 
the  order.  So,  if  the  case  belongs  to  a  class  in  which  a  motion 
for  a  new  trial  may  be  a  proper  remedy,  the  question  whether 
there  were  material  issues  of  fact  tried  by  the  court  below,  which 
could  be  re-examined  on  a  motion  for  a  new  trial,  will  not  be 
determined  on  a  motion  to  dismiss  the  appeal,  but  will  be  con- 
sidered as  affecting  the  merits  of  the  motion  for  a  new  trial.   . 

As  to  the  right  of  appeal  from  the  order  there  can  be  no  con- 
troversy. This  is  gi  anted  under  Subdivision  2  of  Section  1722. 
This  provision  applies  to  matters  in  probate  proceedings  as  well 
as  to  ordinary  civil  cases.  (Estate  of  Tuohy,  23  Mont  305, 
58  Pac  722 ;  In  re  Bouqvier's  Estate,  88  Oal.  302,  26  Pac 
178,  532.) 

The  motions  are  therefore  denied. 

Denied. 
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COBBAN,  Appellant,  v.  HECKLEN,  Respondent. 

(No.  1,468.) 
(Submitted  May  8,  1002.     Decided  December  8,  1902.)  • 

Appeal — Findings — Defects  —  Exceptions — New  Trial — Sale 
of  Land — Oral  Contract — Principal  <md  Agent — Ratification 
— Estoppel  —  Statute  of  Frauds — Part  Performance — Evi- 
dence— Trial  by  Court — Harmless  Error. 

1.  Code  of  Civil  Procedure,  Sections  1114,  1115,  1116,  have  to  do  only  with 
findings  which  omit  matters  necessary  or  proper  to  be  stated,  and  relate  to 
exceptions  for  deficiencies  or  omissions,  and  not  for  what  is  contained  in 
the  findings. 

2.  Under  Code  of  Civil  Procedure,  Section  1171,  Subd.  6,  providing  that  a  new 
trial  may  be  had  on  the  ground  of  "insufficiency  of  the  evidence  to  justify 
the  verdict  or  other  decision,"  a  notice  of  intention  to  move  for  new  trial 
on  the  ground  that  the  evidence  was  Insufficient  "to  justify  the  findings 
and  judgment"  is  sufficient,  since  the  words  "and  judgment"  serve  no  pur- 
pose, they  may  be  rejected,  and  so  far  as  the  question  of  the  Insufficiency 
of  the  evidence  to  justify  the  decision  is  ground  for  a  new  trial,  the  word 
"findings"  is  equivalent  to  the  word  "decision." 

3.  The  authority  of  an  agent  to  contract  to  sell  land  In  August,  1894,  was  not 
required  to  be  In  writing,  and  could  be  shown  by  oral  testimony,  or  any 
evidence  legitimately  raising  the  Inference  of  agency ;  since  Civil  Code, 
Sections  2185,  3085,  and  Code  of  Civil  Procedure,  Section  8276,  requiring 
such  authority  to  be  In  writing,  did  not  take  effect  until  July  1,  1895. 

4.  Under  Compiled  Statutes,  1887,  Fifth  Division,  Section  221,  and  Code  of 
Civil  Procedure,  Section  3275,  providing  that  nothing  in  the  requirements 
that  contracts  for  the  sale  of  land  shall  be  in  writing  (Compiled  Statutes, 
1887,  Fifth  Division,  Sections  219,  220;  Code  of  Civil  Procedure,  Section 
3276)  shall  be  construed  to  abridge  the  power  of  any  court  to  compel  the 
specific  performance  of  an  agreement  In  case  of  part  performance,  a  prin- 
cipal, without  writing,  may  be  estopped  to  deny  an  oral  contract  of  sale, 
made  by  his  agent,  after  part  performance,  and  specific  performance  may 
be  decreed,  though  a  mere  ratification  of  such  contract  must  be  in  writing. 

5.  A  contract  to  sell  one  acre  out  of  a  larger  tract  of  land  Is  definite  and  cer- 
tain after  the  purchaser  has  selected  and  gone  Into  possession  of  one  acre 
of  such  tract. 

6.  A  contract  to  sell  land  is  reasonable  (so  far  as  price  is  concerned)  when 
the  price  for  which  It  is  sold  1s  not  disproportionate  to  its  value. 

7.  An  oral  contract  to  sell  land,  which  has  been  partly  performed,  is  mu- 
tual, for  both  parties  are  reciprocally  bound, — the  one  to  convey,  and  the 
other  to  pay  the  purchase  price. 

8.  Where  an  oral  contract  for  the  sale  of  land  has  been  so  far  partly  per- 
formed as  to  take  the  case  out  of  the  statute  of  frauds,  auch  part  perform- 
ance vitalizes  it,  and  by  relation  makes  its  terms  obligatory  from  the  be- 
ginning. 

9.  Where  the  owner  of  an  undivided  portion  of  a  tract  of  land  authorized  his 
agent  to  sell  a  piece  of  such  tract,  and  after  such  sale  such  owner  acquired 
the  entire  legal  title  to  such  piece  by  partition,  he  held  such  title  for  the 
benefit  of  his  vendee,  and  could  enforce  performance  of  the  contract. 
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10.  A  co-owner  of  a  placer  claim,  for  himself  and  as  agent  of  the  other  owners, 
including  plaintiff,  by  oral  agreement  sold  one  acre  thereof  to  defendant, 
the  deed  to  be  delivered  when  patent  was  obtained,  and  the  purchase  price 
to  be  then  paid.  Defendant,  under  such  agreement,  entered  into  possession, 
and  improved;  such  acre,  thereafter  plaintiff  was  informed  of  such  agree- 
ment, and  assured  defendant  that  it  would  be  carried  out,  and,  relying  on 
the  agreement  and  such  assurance,  he  made  further  valuable  improvements. 
Two  years  thereafter  such  claim  was  partitioned  by  such  owners.  Plaintiif, 
thereby  acquiring  the  entire  legal  title  to  such  acre,  brought  ejectment  to 
recover  such  acre.  Held,  that  there  was  sufficient  part  performance  to  take 
the  agreement  out  of  the  provisions  of  Compiled  Statutes,  1887,  Fifth  Di- 
vision, Section  2 Id,  requiring  contracts  for  the  sale  of  land  to  be  in  writing. 

11.  Under  Code  of  Civil  Procedure,  Section  3265,  Subd.  3,  providing  that  when- 
ever a  party  has  deliberately  led  another  to  believe  a  particular  thing  true, 
and  to  act  on  such  belief,  he  cannot  be  permitted  to  falsify  it,  plaintiff  was 
estopped  to  deny  the  validity  of  such  oral  agreement,  and  held  such  legal 
title  for  the  benefit  of  defendant. 

12.  Where,  on  a  trial  before  the  court  without  a  jury,  inadmissible  evidence 
is  received  over  objection,  but  it,  as  compared  with  the  evidence  properly 
received,  was  so  trifling  and  unimportant  as  not  of  sufficient  moment  to 
affect  the  result,  the  error  was  presumptively  harmless,  and  it  will  be  pre- 
sumed that  the  trial  court  disregarded  such  evidence. 

13.  Where  defendant  in  ejectment  claimed  to  have  taken  possession  and  made 
valuable  improvements  relying  on  an  oral  contract  of  sale  and  plaintiff's 
assurances  that  he  would  make  a  deed  on  obtaining  a  patent,  it  was  error 
to  exclude  the  question,  on  cross-examination  of  defendant,  whether  he  had 
not  contributed  to  a  fund  for  the  purpose  of  breaking  the  patent  under 
which  plaintiff  held. 

14.  The  rejection  of  proper  evidence  will  require  a  new  trial,  unless  the  su- 
preme court  is  satisfied  that  the  result  would  not  have  been  different  if 
the  evidence  had  been  received. 

15.  The  right  of  cross-examination  must  be  liberally  interpreted  and  freely 
exercised.  Doubt  respecting  the  limits  to  which  cross-examination  may  go 
ought  usually,  If  not  always,  to  be  resolved  against  the  objection. 


Appeal  from  District  Court,  Silver  Bow  County;  J.  B.  Leslie, 
Judge. 

Action  by  George  Cobban  against  Samuel  Hecklen.  From  a 
judgment  for  defendant  and  order  denying  a  new  trial,  plaintiff 
appeals.     Reversed. 

Statement  of  the.  Case. 

Action  to  recover  possession  of  a  parcel  of  ground  included 
within  the  boundaries  of  the  Summit  Valley  placer  mining 
claim.  The  amended  complaint  states,  in  substance,  that  the 
plaintiff  is,  and  since  the  22d  day  of  July,  1897>  has  been,  the 
owner  and  entitled  to  the  possession  of  the  land  demanded,  and 
that  the  defendant  wrongfully  and  without  plaintiff's  consent 
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obtained,  and  still  withholds  from  plaintiff,  the  possession  there- 
of. 

By  his  answer  the  defendant  pleaded  two  defenses  and  an 
equitable  counterclaim.  The  first  defense  consists  of  a  genera] 
denial.  In  the  statement  of  the  second  defense  the  following 
new  matter  is,  in  substance,  averred:  In  August,  1894,  the 
plaintiff,  one  W.  F.  Cobban,  hereinafter  called  Cobban,  and  two 
other  persons,  were  die  owners  in  common  of  the  Summit  Val- 
ley placer  mining  claim,  parcel  of  which  is  the  land  demanded 
by  the  plaintiff.  While  they  were  so  the  owners,  and  on  August 
15,  1894,  Cobban,  who  was  their  agent,  and  who  was  for  him- 
self and  as  such  agent  in  possession  of  the  entire  claim,  embrac- 
ing 120  acres,  orally  agreed  to  sell  to  the  defendant  for  the  price 
of  $100  that  part  of  die  claim  described  in  and  demanded  by 
the  complaint^  being  less  than  one  acre  in  area.  The  price — 
which  was  the  reasonable  value  of  the  land  contracted  for — was 
to  be  paid  upon  delivery  of  a  deed  from  the  owners.  Immedi- 
ately thereafter  Cobban,  for  himself  and  his  co-owners,  deliv- 
ered possession  to  the  defendant,  who  was  induced  by  Cobban 
to  take  possession  and  begin  the  erection  of  improvements  there- 
on, and  he  did  enter  and  begin  to  and  did  improve  the  land  by 
erecting  upon  it  a  dwelling  house,  sheds,  outhouses,  and  other 
betterments,  inclosing  it  with  a  substantial  fence.  One  of  the 
conditions  of  the  agreement  for  the  sale  was  that  the  defendant 
should  have  the  right  immediately  to  enter  upon  and  take  pos- 
session and  improve  the  land.  By  virtue  of  said  right  granted 
by  Cobban  for  himself  and  his  co-owners,  the  defendant  entered 
and  took  possession,  and,  relying  upon  the  contract  of  sale  and 
agreement  to  deliver  the  deed,  made  valuable  improvements 
fhereon.  Defendant  lias  been  in  peaceable  and  actual  posses- 
sion, owning  and  claiming  to  own  the  land,  to  the  knowledge 
and  with  the  consent  of  the  plaintiff,  ever  since  August  15,  1894, 
and  as  such  owner  erected  valuable  improvements  thereon,  with 
plaintiff's  knowledge  and  consent.  In  July,  1895,  plaintiff 
ratified  the  agreement  of  sale,  and  agreed  with  the  defendant  to 
fulfill  its  terms,  and  to  deliver  to  him  a  good  and  sufficient  deed 
of  conveyance  for  the  price  fixed  by  Cobban.    Relying  upon  the 


248  Cobban  v.  Heckmsn.  [Dec.  1702 

ratification  and  upon  the  promise  of  plaintiff  to  execute  the 
deed,  the  defendant  continued  to  occupy  and  improve  the  land, 
and  thereafter  erected  valuable  improvements  upon  the  same; 
the  value  of  all  improvements  being  the  sum  of  $1,500.  The 
plaintiff  never  paid  or  offered  to  pay  to  the  defendant  the  value 
of  the  improvements,  or  any  sum  on  account  thereof.  At  differ- 
ent times  before  the  commencement  of  the  action  the  defendant 
tendered  to  the  plaintiff  and  Cobban  $100,  the  purchase  price, 
and  demanded  a  deed.  On  July  22,  1897,  the  plaintiff  became, 
and  now  is,  the  sole  owner  of  the  legal  title  to  that  parcel  of 
ground  which  Cobban  contracted  to  sell,  subject,  however,  to 
the  rights  therein  of  this  defendant  At  the  time  of  his  entry 
the  pafcel  of  land  in  controversy  did  not  exceed  in  value  $100. 
Because  of  the  plaintiff's  acts,  the  defendant  made  serious  alter- 
ations in  his  plans,  expending  large  sums  of  money  in  reliance 
thereon,  and  no  compensation  in  damages  would  be  adequate  for 
the  loss  of  the  land  and  improvements  thereon.  At  all  times 
since  August  15,  1894,  defendant  has  been,  and  is  now,  able 
and  ready  to  pay  the  purchase  price  agreed  upon,  and  tenders 
to  the  plaintiff,  and  deposits  in  court  for  his  use  and  benefit,  the 
sum  of  $100.  The  plaintiff  holds  the  mere  legal  title  to  the  land 
for  the  defendant,  who  is,  and  since  August  15,  1894,  has  been, 
the  owner,  and  in  possession  and  entitled  to  possession  thereof. 
By  reason  of  the  facts  set  forth,  the  plaintiff  is  estopped  from 
claiming  any  interest  in  or  any  possession  of  the  land  contracted 
to  he  sold  and  occupied  and  possessed  by  the  defendant,  and  is 
estopped  from  denying  the  authority  of  Cobban  to  make  the  sale 
to  the  defendant.  The  counterclaim  repeats  all  the  allegations 
of  the  affirmative  defense;  and  the  defendant  prays  that  the 
plaintiff  he  adjudged  to  be  trustee  for  him  of  the  legal  title  to 
the  real  estate  in  controversy,  and  that  plaintiff  be  required  to 
make  to  the  defendant  a  deed  of  conveyance  therefor,  and  for 
general  relief. 

In  reply  the  plaintiff  denies  every  allegation  of  the  answer 
except  those  admitted  by  the  reply  to  be  true.  He  admits  that 
on  August  15,  1894,  and  until  the  22d  day  of  July,  1897,  he 
was  an  owner  in  common  of  the  placer  claim,  and  that  the  parcel 
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of  land  described  in  the  complaint  and  answer  lies  within  the 
boundaries  thereof;  that  on  July  22,  1897,  he  became  and  now 
is  the  sole  owner  of  the  Summit  Valley  mining  claim ;  that  the 
defendant  has  made  improvements  upon  the  land  in  controversy, 
for  which  the  plaintiff  has  never  offered  to  pay ;  but  avers  that 
the  improvements  were  made  without  right  or  authority. 

The  cause  was  tried  without  a  jury.  The  following  facts 
were  either  admitted,  or  their  existence  not  seriously  contro- 
verted :  During  all  of  1894  the  plaintiff,  Cobban,  and  others, 
were  the  owners  in  common  of  the  Summit  Valley  placer  min- 
ing claim,  for  which  a  receiver's  receipt  had  been  issued.  Cob- 
ban was  engaged  in  the  real  estate  business,  and  acted  as  agent 
for  his  co-owners.  One  purpose  of  acquiring  the  property  was 
to  sell  it  for  town  lots  or  in  acres.  About  the  15th  of  August, 
.  1894,  the  defendant,  being  desirous  of  owning  a  home  of  his 
own,  in  pursuance  of  an  oral  contract  with  Cobban  entered  into 
possession  of  the  parcel  of  land  in  dispute,  comprising  less  than 
one  acre,  fenced  it,  and  built  a  dwelling  house  and  other  struct- 
ures thereon.  Since  that  time  he  has  been  in  the  exclusive  pos- 
session of  the  land,  asserting  ownership,  and  has  occupied  it  as 
a  home  for  himself  and  his  family.  On  May  28,  1895,  the 
patent  for  the  placer  claim  issued  to  the  plaintiff  and  his  co- 
owners.  In  July  or  August,  1895,  the  plaintiff  and  the  defend- 
ant had  a  certain  conversation,  after  which  the  defendant  added 
other  betterments.  On  July  22,  1897,  the  land  embraced  in  the 
placer  entry  was  partitioned,  and  a  tract  including  the  demand- 
ed parcel  was  selected  by  the  plaintiff,  wrho  ever  since  has  had 
the  legal  title  to  it.  Before  the  action  was  brought,  the  defend- 
ant tendered  to  the  plaintiff  «$120,  as  the  purchase  price,  with 
interest*  and  kept  the  tender  good.  The  defendant  testified 
that  between  the  4th  and  15th  of  August,  1894,  he  was  intro- 
duced to  Cobban  by  one  Hammer ;  that  the  defendant  and  Cob- 
ban then  and  there  agreed  by  word  of  mouth  that  the  defendant 
was  to  buy  one  acre  of  the  Summit  Valley  placer  claim  at  the 
price  of  $100,  with  the  privilege  of  as  many  more  adjoining 
acres  at  the  same  rate  as  he  might  desire  to  purchase ;  that  Cob- 
ban said  he  had  either  a  patent  or  a  receiver's  receipt;  that  the 
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price  was  to  be  paid  upon  delivery  of  a  deed ;  that  Cobban  took 
him  to  the  land,  showed  him  where  he  wished  the  house  to  stand, 
and  pointed  out  the  ground,  which  the  defendant  inclosed  with 
a  fence,  and  placed  permanent  and  valuable  improvements 
thereon,  worth  $1,200 ;  that  his  motive  in  going  upon  the  land 
and  making  the  improvements  was  to  get  a  home,  and  cease  pay- 
ing rent;  and  that,  relying  upon  the  agreement  with  Cobban, 
he  took  possession  and  made  the  improvements.  He  stated  fur- 
ther that  in  July  or  August,  1895,  after  the  fence  and  the 
greater  part  of  the  other  improvements  had  been  made,  the  plain- 
tiff and  Cobban  went  to  his  home,  where  they  had  a  con- 
versation ;  that  Cobban  introduced  the  plaintiff  to  the  defendant, 
saying,  "This  is  Mr.  George  A.  Cobban.  He  is  an  uncle  of 
mine,  and  we  own  the  ground  together,  and  he  wanted  to  come 
down  and  see  you.  We  have  talked  this  over,  and  this  is  the 
ground  you  are  to  have  for  $100  an  acre."  The  defendant  an- 
swered by  saying  to  the  plaintiff,  "I  am  waiting  for  my  deed, 
so  I  can  make  other  improvements  on  this  ground."  Plaintiff 
replied :  "Oh,  we  own  it  together,  and  whatever  W.  F.  Cobban 
has  done  here  is  all  right."  Defendant  then  remarked  that  he 
desired  to  make  other  improvements,  and  plaintiff  responded, 
"All  right,  I  will  be  able  in  ten  days  or  two  weeks  to  give  you 
a  deed  to  this  ground."  The  defendant's  wife  then  said  that 
she  and  her  husband  "would  be  glad  to  have  a  deed,  so  as  to 
know  just  where  we  stand,  and  we  want  to  make  some  other  im- 
provements," in  response  to  which  the  plaintiff  told  her  to  make 
the  improvements,  and  assured  her  that  the  deed  would  be  made. 
The  defendant  testified  also  that  the  valuable  improvements  af- 
terwards made  were  added  because  of  these  assurances.  Between 
July,  1895,  and  September,  1897,  the  plaintiff  often  passed  by 
the  defendant's  home.  The  defendant  further  deposed  that  in 
September,  1897,  the  plaintiff  told  him  that,  if  he  would  pay 
"a  little  rent  until  we  get  the  title  to  this  land,  and  until  we  get 
divided  up  on  this  land,  I  am  ready  to  make  you  people  on  this 
flat  here  your  deeds ;"  saying  he  was  willing  to  carry  out  the 
contract  of  sale  made  by  Cobban,  which,  as  he  for  the  first  time 
insisted,  provided  for  the  payment  of  rent.     Thereafter  the  de- 
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f  endant  added  about  $25  worth  of  betterments.  His  version  of 
this  conversation  is  corroborated  by  the  testimony  of  his  brother. 
Hammer — seemingly  a  disinterested  witness — testified  that  in 
August,  1894,  he  interviewed  Cobban  for  the  purpose  of  ascer- 
taining whether  Cobban  had  land  for  sale  which  the  defendant 
could  buy  for  a  home;  that  Cobban  told  the  witness  he  could 
"locate"  the  defendant  on  the  Summit  Valley  placer  claim,  and 
sell  him  an  acre  for  $100 ;  that  the  defendant,^  at  the  suggestion 
of  the  witness,  went  with  him  to  Cobban's  office,  where  Cobban 
told  the  defendant  that  he  (the  plaintiff)  and  others  were  the 
owners  of  the  claim,  for  which  a  patent  had  not  then  been  is- 
sued ;  that  he  had  full  control  of  it,  and  authority  to  act  for  the 
owners ;  that  he  would  sell  him  an  acre  for  $100,  would  take 
him  to  the  claim,  locate  him  thereon,  and,  when  a  patent  was 
received,  he  would  see  that  the  deed  was  made ;  that  defendant 
accepted  the  oifer,  went  upon  the  claim,  and  selected  the  parcel 
of  land  which  he  has  occupied  ever  since ;  that  at  the  time  of  the 
agreement  $100  an  acre  was  the  reasonable  value ;  and  that  the 
improvements  cost  $1,500.  Cobban  testified :  That  he  had  gen- 
eral oral  authority  from  the  plaintiff  and  the  other  owners  to 
make  agreements  to  sell  land  situated  on  the  Summit  Valley 
placer  claim,  and  that  he  had,  before  the  transaction  with  the 
defendant,  made  other  oral  agreements  to  sell,  which  were  always 
performed  by  the  plaintiff.  That  the  claim  had  been  secured 
through  the  efforts  of  the  witness.  "My  authority  was  never 
disputed  on  that  ground  by  anybody,  not  until  within  the  last 
two  years  [1897-1899].  I  was  allowed  to  go  ahead  and  do 
whatever  I  chose  with  the  ground.  I  was  the  one  that  won  the 
ground  for  them  in  the  first  place.  They  would  not  have  gotten 
it  if  it  hadn't  been  for  me.  Whatever  sale  I  made  of  the  ground 
was  immediately  ratified  by  all  the  owners."  That  the  parcel 
of  land  in  dispute  was  worth  $75  or  $100  in  1894.  Cobban  cor- 
roborated the  plaintiff  and  Hammer  as  to  the  agreement  for  the 
sale,  saying,  however,  that  it  was  his  impression  that  the  propo- 
sition was  to  lease  to  the  defendant  at  50  cents  a  month  (which 
had  not  been  demanded  or  paid),  with  the  privilege  of  pur- 
chasing at  the  price  of  $100  when  the  patent  was  issued ;  and 
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that  the  defendant  himself,  in  the  presence  and  with  the  ap- 
proval of  Cobban,  selected  the  piece  of  land  which  he  desired  to 
buy.  With  respect  to  what  took  place  in  July,  1895,  his  testi- 
mony was  also  corroborative  of  the  defendant's.  He  testified 
that  he  had  informed  the  plaintiff  of  the  terms  of  the  agreement 
with  the  defendant,  and  that  the  plaintiff  understood  them ;  that 
the  plaintiff  told  the  defendant  that  the  agreement  was  "all 
right,"  and  made  no  objection  to  the  defendant's  adding  im- 
provements ;  that  the  plaintiff  confirmed  the  oral  contract ;  that 
there  was  not  any  agreement  among  the  owners  of  the  claim 
that  none  of  the  lsnd  should  be  sold  until  a  patent  was  obtained, 
but  there  was  an  agreement  that  no  deed  should  be  made  until 
after  the  patent  issued.  "We  could  sell  the  ground,  and  give  a 
lease  on  it, — give  a  contract  to  sell  and  deliver  deeds.  If  we  did 
not  procure  a  patent  and  perfect  a  title,  then  the  understanding 
with  the  parties  with  whom  I  contracted  and  myself  was  that 
they  were  to  get  off,  provided  anybody  else  got  a  better  title  than 
we  did."  The  defendant's  wife  testified  that  in  July  or  August, 
1895,  the  plaintiff  and  Cobban  went  to  the  land  in  dispute, 
which  was  then  inclosed  with  a  fence,  and  on  which  stood  valu- 
able improvements ;  that  Cobban  there  told  plaintiff  that  he  had 
agreed  to  sell  to  the  defendant  the  land  for  $100,  and  had  agreed 
to  give  a  deed  for  it;  that  she  said  that  she  and  the  defendant 
would  like  to  have  the  deed,  so  they  could  make  improvements, 
and  that  plaintiff  told  defendant  and  her  "to  'go  right  ahead, 
and  make  any  improvements  you  want  to/  and  that  he  would 
give  us  our  deed  in  the  course  of  ten  days  or  two  weeks,  or  some- 
where near  that,  or  as  soon  as  possible,  and  for  us  to  go  right 
ahead.  The  improvements  talked  of  at  the  time  was  our  dwell- 
ing house  we  had  built  there.  We  were  to  have  an  acre  of 
ground,  and  that  acre  Mr.  W.  F.  Cobban  pointed  out,  and  told 
us  to  build  there ;  and  he  said  we  should  have  that  shaft  for  a 
well.  This  was  said  in  my  presence  at  this  time  when  we  were 
talking  the  thing  over."  Afterwards  the  defendant  added  two 
rooms  to  the  house.  She  further  testified  that  in  1896  the  plain- 
tiff told  her  he  would  be  ready  in  a  few  days  to  make  the  deed, 
to  which  she  answered  that  she  and  defendant  were  very  anxious 
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to  get  it  As  a  witness  for  the  plain  tiff,  one  of  the  owners  testi- 
fied that  she  had  never  given  Cobban  authority  to  sell  for 
her  any  interest  in  the  placer  claim.  The  plaintiff  himself  also 
denied  that  he  ever  authorized  Cobban  to  contract  for  the  sale  of 
any  part  of  the  claim.  His  version  of  the  conversation  of  July, 
1895,  is  this:  On  the  way  to  the  defendant's  house  Cobban  told 
the  plaintiff  that  he  had  lease<^  a  piece  of  the  land  to  the  de- 
fendant The  plaintiff  answered  that  on  the  piece  was  a  certain 
mining  shaft  which  disclosed  quartz.  Cobban  said  that  the  de- 
fendant had  cleaned  the  shaft,  and  was  using  it  as  a  well.  The 
plaintiff  suggested  going  to  see  it,  and  when  they  got  to  the 
house  plaintiff  remarked  to  the  defendant,  "You  have  quite  a 
place  here,"  and  defendant  answered :  "Yes.  W.  F.  [Cobban] 
sold  me  an  acre  of  ground  here  for  a  hundred  dollars."  To  this 
the  plaintiff  made  no  answer,  but  turned  to  Cobban,  and  said  to 
him:  "How  about  this?  You  told  me  you  had  leased'  the 
ground."  Cobban  answered,  "I  leased  it,  and  agreed  to  give 
Mr.  Hecklen  the  first  chance  to  buy  it,"  and  plaintiff  replied, 
"Don't  you  know  that  you  have  got  no  right  or  authority  to  con- 
tract any  ground ;  that  we  agreed  we  would  not  sell  any  until  we 
got  our  patent?"  Cobban  rejoined,  "Well,  it  don't  make  any 
difference,"  and  the  plaintiff  remarked  to  Cobban,  in  defend- 
ant's presence,  "If  I  owned  that  ground,  and  had  title  to  it,  I 
wouldn't  take  a  hundred  dollars  for  the  well  alone."  Further 
on  in  his  testimony  he  varied  the  version  somewhat  by  saying 
that  all  Cobban  said  in  defendant's  presence  about  the  matter 
was  that  he  had  given  the  defendant  the  first  privilege  of  buying 
the  lot  inclosed  by  him,  and  did  not  mention  the  giving  of  a 
lease.  He  admits  that,  he  did  not  make  any  objection  to  the 
defendant's  statement  as  to  the  contract  of  sale,  or  direct  his 
conversation  to  the  defendant  He  denied  both  the  conversa- 
tion testified  to  by  the  defendant's  wife  and  the  conversation  of 
September,  1897,  as  detailed  by  the  defendant  and  his  brother. 
As  to  the  latter  denial  he  is  corroborated  by  one  Lindsey.  He 
denied  having  written  any  letter  inquiring  whether  Cobban 
could  sell  ground  in  the  placer  claim,  or  with  reference  to  any 
sale  of  any  ground  thereon ;  but  on  cross-examination  he  admit- 
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ted  writing  a  letter  in  September,  1895,  wherein  lie  asked  Cob- 
ban at  what  price  he  was  offering  acre  lots  in  the  claim,  and  sug- 
gesting that  they  should  not  be  sold  for  less  than  $200  an  acre, 
and  $100  for  half  an  acre,  mineral  reserved.  This  letter  was 
received  in  evidence. 

The  court  found  in  favor  of  the  defendant  upon  every  ma- 
terial issue,  and  decreed  him  t^be  the  equitable  owner,  and  the 
plaintiff  to  hold  the  legal  title  in  trust  for  him.  The  plaintiff 
was  directed  to  make  conveyance.  From  the  order  denying  his 
motion  for  a  new  trial  and  from  the  judgment  the  plaintiff  has 
appealed. 

Mr.  E.  B.  Howell,  and  Mr.  E.  N.  Harwood,  for  Appellant. 

There  are  certain  requirements  which  a  contract  must  possess 
before  a  court  of  equity  will  render  a  decree  compelling  a  spe- 
cific performance  of  it  Among  these  are  the  following:  (a) 
It  must  be  definite  and  certain  in  its  terms  and  limitations, 
(b)  It  must  be  complete,  (c)  It  must  be  reasonable,  (d) 
There  must  be  a  clear  understanding  and  a  positive  assent  on 
the  part  of  each  party,  (e)  It  must  be  mutual.  (22  Am.  & 
Ehg.  Ency.  Law,  p.  i006  ff.)  The  contract  sought  to  be  en- 
forced by  defendant  fails  to  comply  with  any  one  of  these  re- 
quirements. (Croasdale  v.  Lanigwn,  129  N.  Y.  604;  22  Am.  & 
Eng.  Ency.  Law,  pp.  1007,  1008,  1013,  1016 ;  Lasher  v.  Loeff- 
ler,  190  111.  150;  Civil  Code,  Sec.  4416,  Subd.  6,  Sec.  4417; 
Coop.  Association  v.  Phillips,  56  Oal.  539,  546;  Civil  Code, 
Sees.  2125,  4412;  Breckenridge  v.  Crocker,  78  Cal.  529,  536; 
Magee  v.  McManus,  70  Cal.  553 ;  Banks  v.  Weaver,  48  Atl. 
Rep.  515;  Palmer  v.  Gould,  144  K  Y.  671;  Olsen  v.  LaveU, 
(Cal.),  27  Pac.  765 ;  Jackson  v.  Torrmce,  83  Cal.  521 ;  Cooper 
v.  Pena,  21  Cal.  404,  411 ;  Sturgis  v.  Galindo,  59  Cal.  28,  81.) 

The  agency  of  W.  F.  Cobban  to  make  the  contract  in  contro- 
versy was  not  established.  The  burden  of  proof  to  show  such 
agency  was  upon  the  defendant ;  he  wholly  failed  to  prove  it  by 
a  preponderance  of  evidence,  or  by  any  evidence.  (Civil  Code, 
Sees.  2185,  3085,  3086;  Code  of  Civil  Procedure,  Sec.  3274; 
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Hall  v.  Wallace,  88  Cal.  434 ;  Lamme  v.  Dodson,  4  Mont.  560 ; 
Videau  v.  Griffin,  21  Cal.  390 ;  Harford  v.  McNair,  9  Wend. 
54 ;  Bank  of  Deer  Lodge  v.  Hope  M.  Co.,  3  Mont  146 ;  First 
NaTl  Bank  v.  Hall,  8  Mont  341.) 

The  elements  necessary  to  constitute  an  estoppel  were  not 
present  (Code  of  Civil  Procedure,  Sec.  3264,  Subd.  3 ;  Ferris 
v.  Coover,  10  Cal.  631 ;  Alexander  v.  Kerr,  2  Rolle,  90 ;  Crest 
v.  Jack,  3  Watts,  239 ;  Carr  v.  Wallace,  7  Watts,  400 ;  Printup 
v.  Mitchell,  63  Am.  Dec  258 ;  Bigelow  on  Batoppel,  5th  Ed.  p. 
594;  Brvngardv.  Stelwagen,  41  Mich.  54.) 

As  to  the  degree  of  proof  necessary  to  establish  a  parol  con- 
tract for  the  sale  of  land,  the  authorities  are  uniform  that  it 
must  be  clear  and  convincing.  A  mere  preponderance  of  the 
evidence  will  not  suffice.  {Rice  v.  Ridgely  (Idaho),  61  Pac. 
290 ;  Am.  &  Eng.  Ency.  Law,  on  "Specific  Performance,"  Vol. 
22,  984;  Aday  v.  Nichols  (Ala.),  52  Am.  Dec.  225;  Forrester 
v.  Flores,  64  Cal.  24;  Blum  v.  Robertson,  24  Cal.  129;  Forres- 
ter v.  Maginnis.  89  Cal.  264;  Printup  v.  Mitchell  (Georgia), 
63  Am.  Dec.  258;  Robbing  v.  McKnight  (K  J.),  45  Am.  Dec. 
406 ;  Hudson  v.  Layton  (Del.),  48  Id.  167 ;  Johnson  v.  Clancy 
(Ind.),  28  Id.  45;  Wagonblast  v.  Whitney  (Ore.),  6  Pac.  R. 
399 ;  Story's  Equity  Jurisprudence,  765,  766 ;  Robbins  v.  Mc- 
Knight, 45  Am.  Dec.  406 ;  Aday  v.  Ehols,  52  Am.  Dec.  225 ; 
Hudson  v.  Layton,  48  Am.  Dec.  167 ;  Blum  v.  Robertson,  24 
Cal.  143;  2  Am.  &  Eng.  Ency.  Law,  2d  Ed.  p.  424; 
Parsons  on  Contracts,  Vol.  2,  793,  note;  Morris  v.  Moore,  11 
Humph.  433 ;  Steel  v.  Smelting  Co.,  106  IT.  S.  156 ;  Lombard 
Inv.  Co.  v.  Carter,  34  Pac  209;  Grant  v.  Idle,  85  Cal.  418; 
Armstrong  v.  Lowe,  76  Cal.  616;  Treat  v.  DeCUis,  41  Cal. 
202 ;  Carstens  v.  McReavey  (Wash.),  25  Pac.  Rep.  471 ;  1  Am. 
&  Eng.  Ency.  Law,  2d  Ed.  pp.  1005,  1006.) 

Mr.  M.  J.  Cavanartigh,  for  Respondent 

MR.  JUSTICE  PIGOTT,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

1.  Some  contention  is  made  by  the  defendant  to  the  effect 
that  the  findings  cannot  be  reviewed  here,  because  the  plaintiff 
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did  not  challenge  them,  as  defective;  and  he  invokes  Sections 

1114,  1115,  and  1116  of  the  Code  of  Civil  Procedure.  These 
sections  are  not  applicable.  They  have  to  do  only  with  findings 
which  are  defective;  that  is,  which  omit  matters  necessary  or 
proper  to  be  stated.  Exceptiona  thus  provided  for  lie  on  ac- 
count of  deficiencies  or  omissions  and  not  for  what  is  contained 
in  the  findings.  Such  is  the  clear  meaning  of  the  sections.  This 
interpretation  was  recognized  and  approved  in  Yellowstone  Na- 
tional Bank  v.  Gagnon,  25  Montana  Reports,  on  page  271,  (64 
Pac.  664).  In  Currie  v.  Montana  Central  Railway  Co.,  24 
Montana  Reports,  123,  (60  Pac.  989),  the  last  paragraph  but 
one  may  be  misunderstood  unless  it  is  considered  with  the  opin- 
ion as  a  whole.  To  state  the  law  accurately,  the  paragraph,  if 
standing  alone,  should  read  thus:  "Under  the  prevalent  doc- 
trine of  implied  findings,  the  judgment  appealed  from  will  not 
l)c  reversed  for  defective  findings,  unless  requests  and  excep- 
tions were  made  and  saved  in  accordance  with  Sections  1114, 

1115,  and  1116  of  the  Code  of  Civil  Procedure. " 

The  notice  of  intention  to  move  for  a  new  trial  is  attacked 
because  one  of  the  grounds  stated  therein  is  that  the  evidence 
was  insufficient  "to  justify  the  findings  and  judgment  and  that 
the  same  are  against  law."  Subdivision  6  of  Section  1171  of 
the  Code  of  Civil  Procedure  provides  that  a  new  trial  may  be 
had  upon  the  ground  of  "insufficiency  of  the  evidence  to  justify 
the  verdict  or  other  decision,  or  that  it  is  against  law."  Coun- 
sel's point  is  that  the  notice  is  directed  to  the  findings  and  judg- 
ment, instead  of  the  decision.  But  the  words  "and  judgment," 
since  they  serve  no  purpose,  may  be  rejected.  A  somewhat  simi- 
lar objection,  as  appears  from  the  brief  of  the  respondent  in 
that  case,  was  made  in  Arnold  v.  Sinclair,  12  Montana  Reports, 
248,  (29  Pac.  1124),  but  the  court  disregarded  the  objection, 
and  leversed  the  order  upon  the  ground  that  the  evidence  was 
insufficient  to  justify  the  findings.  The  court  was  doubtless  of 
opinion  that  the  objection  was  a  refinement  of  technicality.  So 
far  as  the  question  of  the  insufficiency  of  the  evidence  to  justify 
the  decision  is  ground  for  a  new  trial,  the  word  "findings"  is 
equivalent  to  the  word  "decision,"  for  a  new  trial  is  the  re- 
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examination  of  an  issue  of  fact  after  trial  and  decision.  Under 
some  circumstances  a  decision  may  consist  of  findings  of  fact 
and  conclusions  of  law  drawn  therefrom ;  but  a  new  trial  may 
not  be  granted  because  the  evidence  does  not  justify  such  con- 
clusions, nor  because  they  do  not  follow  from  the  facts  found. 
To  warrant  a  new  trial  upon  the  ground  of  insufficiency  of  the 
evidence,  the  findings  of  fact  (express  or  implied)  or  the  ver- 
dict must,  in  the  opinion  of  the  trial  court,  be  against  the  weight 
of  the  evidence,  or  must  1x3  unsupported  by  any  substantial  evi- 
dence. 

There  is  no  merit  in  either  objection. 

2.  The  plaintiff  specifies  as  error  the  ruling  of  the  court  ad- 
mitting evidence  tending  to  prove  that  Cobban  had  oral  au* 
thority  from  him  to  make  an  agreement  for  the  sale  of  the  land 
to  the  defendant  He  argues  that  authority  in  an  agent  to  make 
such  an  agreement  must  be  in  writing,  and  cites  Sections  2185 
and  3085  of  the  Civil  Code  and  Section  3276  of  the  Code  of 
Civil  Procedure.  These  sections  became  law  on  July  1,  1895. 
Cobban  made  the  agreement  in  August,  1894, — nearly  a  year 
theretofore, — at  which  time  written  authority  was  not  necessary 
to  the  validity  of  an  agent's  contract  of  sale.  So  fax  as  we  are 
advised,  nothing  in  the  statute  of  frauds  then  in  force  with  re- 
spect to  real  property  (Sections  217,  219,  220,  228,  Fifth  Di- 
vision, General  Laws,  Compiled  Statutes  of  1887),  nor  in  the 
common  law,  required  the  agent  to  be  clothed  with  authority  in 
writing  to  contract  to  sell  and  convey  land.  Prior  to  July  1, 
1895,  the  agency  might  have  been  established  by  direct  oral 
evidence  of  the  appointment,  or  by  inference  from  the  acts, 
letters,  or  conduct  of  the  parties,  or  from  their  relations,  the 
one  to  the  other,  or  from  all  combined ;  in  shorty  from  any  evi- 
dence legitimately  raising  the  inference  of  agency.  (Pry  on 
Specific  Performance  of  Contracts  (3d  Am.  Ed.),  Sec.  509, 
and  cases  there  cited ;  Coles  v.  Trecothdck,  9  Ves.  250 ;  Johnson 
v.  Dodge,  17  111.  433 ;  McWhorter  v.  McMaJum,  10  Paige,  386 ; 
Rutcnberg  v.  Main,  47  Cal.  219 ;  Worrail  v.  Murm,  5  N.  T. 
234,  55  Am.  Dec.  330;  Dykers  v.  Townsend,  24  K  T.  57; 
Moody  v.  Smith,  70  N.  T.  599 ;  1  Eeed  on  Statute  of  Frauds, 
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Sec.  379,  and  cases  there  cited.)  The  court  was,  therefore, 
right  in  admitting  the  evidence.  This  disposes  also  of  the  point 
that  under  Section  3086  of  the  Civil  Code  the  authority  of 
Cobban  to  bind  the  plaintiff  by  a  contract  to  convey  must  have 
been  ratified  by  him  in  writing. 

3.  When  Cobban  and  the  defendant  entered  into  the  oral 
agreement  of  1894,  Sections  219  and  220  of  the  Fifth  Division, 
General  Laws,  Compiled  Statutes  of  1887,  were  in  effect.  These 
declare  that  every  contract  for  the  leasing  for  a  term  longer  than 
one  year,  and  every  contract  for  the  sale  of  land,  or  of  any  in- 
terest therein,  shall  be  void  unless  the  contract,  or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  be  in  writ- 
ing, and  subscribed  by  the  party  by  whom  the  lease  or  sale  is  to 
be  made,  or  by  his  agent  lawfully  authorized.  As  has  been  said, 
the  contract  was  oral,  and  we  may  concede  that  a  ratification  of 
the  oral  contract  could  be  made  only  in  writing.  (Section  3086, 
Civil  Coda)  But>  while  a  mere  ratification  of  such  contract 
must  be  evidenced  by  a  writing,  the  ancient  rule  that  equitable 
estoppel  need  not  be  so  evidenced  is  too  well  established  and 
generally  known  to  require  argument  or  citation  of  cases  in  its 
support  So  with  part  performance  of  an  oral  contract  for  the 
sale  of  land.  Nothing  contained  in  the  statute  of  frauds  abridges 
the  power  of  courts  to  compel  the  specific  performance  of  such 
oral  contracts.  (Section  221,  Fifth  Division,  General  Laws, 
Compiled  Statutes  of  1887 ;  Section  3275,  Code  of  Civil  Pro- 
cedure.) 

4.  The  plaintiff  contends  that  the  contract,  in  its  terms,  was 
not  definite,  certain,  or  reasonable,  and  that  its  obligation  was 
not  mutual  or  reciprocal.  The  testimony  of  the  defendant,  his 
wife,  his  brother,  and  Hammer  tended  to  show  that  the  contract 
was  definite,  certain,  and  complete.  From  the  evidence  adduced, 
the  court  found  that  the  contract  was  one  for  the  sale  of  an  acre 
of  land  out  of  a  larger  tract  This  was  reduced  to  a  certainty 
by  the  election  and  choice  of  the  defendant.  "If  a  man  grants 
twenty  acres,  parcel  of  his  manor,  without  any  other  description 
of  them,  yet  the  grant  is  not  void,  for  an  acre  is  a  thing  certain, 
and  the  situation  may  be  reduced  to  a  certainty  by  the  election 
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of  the  grantee."  (3  Bacon's  Abridgement*  307. )  It  was  reason- 
able, for  the  price  for  which  it  was  to  be  sold  was  not  dispro- 
portionate to  its  value.  It  was  mutual,  for  both  were  recipro- 
cally bound,  the  one  to  convey,  the  other  to  pay  the  purchase 
price,  as  soon  as  the  defendant  so  far  partly  performed  as  to 
take  the  case  out  of  the  statute.  True,  the  oral  agreement  was 
originally  invalid, — it  was  unenforceable, — but  the  part  per- 
formance vitalized  it,  and  by  relation  made  its  terms  obligatory 
from  the  beginning.  If  all  the  owners  empowered  Cobban 
to  contract,  they  could  have  enforced  the  agreement  against  the 
defendant  by  compelling  him  to  pay  the  purchase  price  upon 
tender  of  a  deed  conveying  full  title.  After  the  partition  of 
July  22, 1897,  the  plaintiff,  holding  the  entire  legal  title,  might 
then  have  done  so.  Even  if  the  other  owners  did  not  authorize 
Cobban  to  contract  to  sell,  the  plaintiff  would  not  be  without 
obligation,  for  there  was  ample  evidence  that  he  had  clothed 
Cobban  with  power  to  act  for  him  in  that  behalf,  and  when  the 
legal  title  vested  in  him  it  was  held  for  the  benefit  of  the  de- 
fendant The  plaintiff  could  then  have  enforced  performance 
by  the  defendant. 

5.  The  case  was  tried  upon  the  theory  that  the  plaintiff  was 
estopped  to  assert  title  as  against  the  defendant,  and  that  he 
held  the  legal  title  in  trust  for  the  defendant  The  court  found : 
"That  on  or  about  the  15th  day  of  August,  1894,  said  W.  F. 
Cobban,  for  himself,  as  co-owner  in  said  claim,  and  as  agent  for 
the  other  co-owners  therein,  entered  into  an  agreement  with  the 
defendant,  whereby  he  sold  to  the  defendant  the  premises  de- 
scribed in  defendant's  cross-complaint  for  the  sum  of  $100, 
which  the  defendant  agreed  to  pay  upon  the  delivery  of  the 
deed ;  and  that  said  deed  was  to  be  delivered  when  a  patent  was 
obtained  for  said  placer  claim  from  the  United  States  goverA- 
ment.  That  said  W.  F.  Cobban,  as  such  co-owner  and  agent, 
aforesaid,  took  the  defendant  to  the  premises,  and  pointed  the 
same  out  to  him,  and  authorized  him  to  enter  into  the  possession 
thereof,  and  to  occupy  and  improve  the  same ;  and  that  defend- 
ant had  no  possession  of  said  premises  prior  to  said  time.  That  at 
said  time  the  defendant  desired  to  purchase  said  premises  for 
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the  purpose  of  building  a  home  for  himself  and  family,  and  that 
immediately  after  said  agreement  was  made  he  entered  and  took 
possession  thereof,  and  inclosed  the  same  with  a  substantial 
fence,  and  has  ever  since  occupied  the  same.  That  the  defend- 
ant was  induced  to  enter  upon  said  premises  by  reason  of  the 
contract  and  agreement  with  said  W.  F.  Cobban  aforesaid,  and 
in  reliance  thereon ;  and  that,  had  it  not  been  for  said  agreement 
and  contract,  he  would  not  have  entered  thereon,  or  made  any 
improvements  on  said  premises.  That,  in  reliance  on  said  con- 
tract, he  did  enter  upon  said  premises,  and  inclosed  the  same  as 
aforesaid,  and  made  permanent  and  valuable  improvements  upon 
the  same."  It  also  found  that  in  July,  1895,  the  plaintiff  was 
advised  by  Cobban  of  the  agreement  with  the  defendant,  and 
that  the  plaintiff  then  assured  the  defendant  that  the  agreement 
would  be  carried  out,  and  a  deed  executed,  and  informed  the 
defendant  that  he  could  proceed  to  make  such  improvements  as 
he  desired,  and  rely  upon  obtaining  a  deed;  that,  in  reliance 
upon  the  assurances  and  representations  of  the  plaintiff,  the 
defendant  made  large  additional,  permanent,  and  valuable  im- 
provements upon  the  land,  which  he  would  otherwise  not  have 
made ;  that  ever  since  July,  1895,  the  plaintiff  had  full  knowl- 
edge of  the  defendant's  possession  and  claim  of  right  and  title 
to  the  land,  and  that  defendant  was  improving  the  same  under 
such  claim  of  right  and  title  from  the  plaintiff,  who  never  ob- 
jected until  September,  1897,  but,  on  the  contrary,  consented 
thereto,  and  agreed  with  the  defendant  that  the  contract  made 
with  Cobban  would  be  performed,  and  that  he  would  give  a 
deed ;  that  on  July  22,  1897,  the  owners  partitioned  the  placer 
claim,  and  that  the  part  assigned  to  the  plaintiff  included  the 
land  so  occupied  and  improved  by  the  defendant;  that,  if  the 
defendant  were  deprived  of  the  property  by  the  plaintiff,  he 
could  not  be  compensated  in  damages  for  the  improvements 
made  or  for  the  loss  of  the  property.  The  evidence  was  suffi- 
cient to  justify  the  substance  of  these  findings,  and  to  take  the 
case  without  the  provisions  of  Section  219,  supra.  Subdivision 
3  of  Section  3265  of  the  Code  of  Civil  Procedure  declares  a 
very  old  doctrine,  and  a  most  just:    "Whenever  a  party  has,  by 
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his  own  declaration,  act  or  omission,  intentionally  and  deliber- 
ately led  another  to  believe  a  particular  thing  true,  and  to  act 
upon  such  belief,  he  cannot,  in  any  litigation  arising  out  of  such 
declaration,  act  or  omission,  be  permitted  to  falsify  it"  This 
doctrine  is  applicable  to  the  facts  as  found  by  the  oourt  The 
conclusions  of  law  that  the  plaintiff  is  estopped  from  asserting 
any  interest  in  the  real  estate  occupied  by  the  defendant,  that 
he  holds  the  legal  title  in  trust  for  the  defendant,  and  that  the 
defendant  is  entitled  to  a  decree  requiring  the  plaintiff  to  exe- 
cute and  deliver  to  the  defendant  a  deed  conveying  the  legal 
title,  inevitably  follow. 

6.  The  overruling  of  the  plaintiff's  objection  to  the  reception 
of  certain  evidence  is  specified  as  error.  We  are  inclined  to  the 
opinion  that  this  evidence  tended  (perhaps  very  slightly)  to 
establish,  inferentially,  from  the  conduct  of  the  plaintiff  and  of 
Cobban,  and  their  relations  the  one  with  the  other,  implied  au- 
thority in  Cobban  to  agree  with  the  defendant  for  the  sale.  If, 
however,  the  evidence  was  inadmissible,  it  was,  as  compared 
with  the  evidence  properly  received  and  considered  in  behalf 
of  the  defendant,  so  trifling  and  unimportant  that  we  think  it 
was  not  of  sufficient  moment  to  affect  the  result  Under  these 
circumstances, — the  trial  having  been  by  the  court  without  a 
jury, — the  error,  if  any,  was  presumptively  harmless.  (Mer- 
chants Nat'l  Bank  v.  Greenhood,  16  Mont.  395,  41  Pac.  250 ; 
Anaconda  Copper  Mining  Co.  v.  Heinze,  27  Mont.  161,  69  Pac. 
909.)  The  presumption  will  be  indulged  that  the  trial  court 
disregarded  such  evidence.  A  different  rule  is  applicable  when 
proper  evidence  has  been  excluded,  for  in  such  case  the  error 
must  be  deemed  to  be  prejudicial,  unless  it  shall  clearly  appear 
that  the  admission  of  the  evidence  would  not  have  affected  the 
result,  or  justified  a  different  decision. 

7.  On  the  defendant's  cross-examination  he  was  asked  the 
following  question :  "Is  it  not  a  fact  that  since  you  have  gone 
upon  that  ground  you  have  contributed  to  a  fund  for  the  pur- 
pose of  'breaking'  the  patent  under  which  the  Sumfiiit  Valley 
placer  is  held  ?"  The  court  excluded  the  question  as  not  cross- 
examination,  and  as  irrelevant  and  immaterial.     The  question 
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was  not  subject  to  any  one  of  the  three  objections.  It  was 
proper  cross-examination ;  it  was  relevant ;  it  was  material  The 
defendant  had  testified  to  the  making  of  the  alleged  contract 
with  Cobban,  to  his  entry  into  possession  and  making  of  im- 
provements, and  that  the  occupancy  and  betterments  were  in- 
duced solely  by  the  contract.  He  had  testified  to  a  conversation 
with  the  plaintiff  in  July,  1895,  wherein  he  informed  the  plain- 
tiff of  the  contract,  and  of  its  terms,  and  that  he  desired  a  deed 
so  that  he  could  make  other  improvements;  that  the  plaintiff 
promised  to  carry  out  the  terms  of  the  contract,  told  the  defend- 
ant to  make  the  improvements,  and  that  the  plaintiff  would  soon 
make  the  deed;  and  that  the  defendant  placed  improvements 
upon  the  land  in  reliance  upon  the  assurances  and  representa- 
tions of  the  plaintiff.  Whatever  tended  to  contradict,  either 
directly  or  inferentially,  this  testimony,  was  cross-examination, 

.  and  relevant  and  material  evidence.  If  the  defendant,  after 
making  the  alleged  contract  with  Cobban,  and  before  the  con- 
versation with  the  plaintiff  in  1895,  sought  to  prevent  the  issu- 
ance of  a  patent  to  the  Summit  Valley  placer  claim,  proof  of 
that  fact  was  admissible  because  of  its  tendency  to  contradict 
his  testimony  as  to  the  terms  of  such  supposed  contract  and  as 
to  his  reliance  upon  its  terms  in  taking  possession  and  making 

.improvements.  If  he  so  contributed  after  the  supposed  con- 
versation with  the  plaintiff  of  July,  1895,  to  which  he  testified, 
and  which  the  plaintiff  denied,  the  fact  of  the  contribution  was 
admissible  in  evidence  upon  the  grounds  just  stated,  and  also 
because  of  its  tendency  inferentially  to  contradict  his  version 
of  the  conversation,  and  to  show  that  he  did  not  make  further 
improvements  in  reliance  upon  plaintiff's  representations  and 
assurances.  An  answer  in  the  affirmative  would  have  thrown 
light  upon  his  statements  that  he  had  a  contract  of  sale,  and  that 
he  relied  upon  such  contract,  and  upon  his  and  his  wife's  version 
of  the  talk  with  the  plaintiff  in  1895.  An  attempt  to  prevent  the 
issuance  of  the  patent,  or  to  cause  its  annulment,  would,  if  suc- 
cessful, have  deprived  him  of  the  full  benefit  of  the  alleged 
agreement,  by  the  terms  of  which  he  was  to  obtain  title  through 
the  patent.    The  evidence  sought  to  be  elicited  would  have  been 
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pertinent  in  respect  of  the  probability  of  the  truth  of  his  state- 
ments, and  should  have  been  admitted.  Its  weighty  of  course, 
would  be  for  the  trial  court  The  error  was  never  cured,  and 
we  cannot  see  that  it  was  without  prejudice.  Presumptively,  it 
was  harmful  to  the  plaintiff,  for  the  defendant  might  have  an- 
swered the  question  affirmatively,  in  which  case  it  would  be  for 
the  court  to  consider  how  far,  if  to  any  extent,  the  act  of  the 
defendant  was*  inconsistent  with  his  claim  of  part  performance 
under  the  supposed  contract,  and  with  his  assertion  of  estoppel 
against  the  plaintiff.  The  rejection  of  proper  evidence  will  re- 
quire a  new  trial,  unless  we  are  satisfied  that  the  result  would 
not  have  been  different  if  the  evidence  had  been  received. 

We  observe  a  tendency  in  district  courts  unduly  to  restrict 
cross-examination.  This  should  not  be  indulged  or  encouraged. 
The  purpose  of  trials  of  issues  of  fact  is  to  bring  out  the  whole 
truth,  and  to  that  end  the  right  of  cross-examination  must  be 
liberally  interpreted  and  freely  exercised.  Doubt  respecting 
the  limits  to  which  cross-examination  may  go  ought  usually,  if 
not  always,  to  be  resolved  against  the  objection.  Although  Sec- 
tion 3376  of  the  Code  of  Civil  Procedure  radically  changes  the 
common-law  rule  in  respect  of  cross-examination,  it  "permits  a 
wide  range  for  cross-examination,  and  the  courts  should  be  in- 
clined to  extend,  rather  than  to  restrict  the  right.  Properly 
understood,  the  right  extends,  not  only  to  .all  facts  stated  by  the 
witness  in  his  original  examination,  but  to  all  other  facts  con- 
nected'with  them,  whether  directly  or  indirectly,  which  tend  to 
enlighten  a  jury  on  a  question  in  controversy."  (Kipp  v.  Sil- 
verman, 25  Mont.  206,  64  Pac.  884.)  These  remarks  are  gen- 
eral in  their  application,  and  have  no  special  reference  to  the 
able  and  learned  judge  who  tried  the  ease  at  bar. 

We  find  but  one  error  which  is  prejudicial  to  the  plaintiff. 
Because  of  it  the  judgment  and  order  refusing  a  new  trial  are 
reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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HAYES,  Respondent,  v.  UNION  MERCANTILE  COM- 
PANY et  al.,  Appellants. 

(No.  1,432.) 


27        264  (Submitted  March  11,  1002.     Decided  December  15,  1002.) 

f37         350 

Appeal  —  Notice  —  Undertaking  —  Conformity  —  Service — 
Acknowledgment  by  Attorney  —  Malicious  Attachment  — 
Damage  to  Credit — Publication  —  Pleading — A  dmissibility 
of  Evidence — Settlement — Instructions. 

1.  A  notice  of  appeal  recited  that  the  defendants  "each  hereby  appeals."  The' 
undertaking,  after  reciting  that  the  defendants  were  about  to  appeal,  added 
that  in  consideration  of  such  appeal  the  sureties  bound  themselves  to  pay 
damages  and  costs  awarded  against  appellants,  or  either  of  them,  on  "the 
appeal."  Held,  chat  the  undertaking  would  warrant  a  recovery  on  a  deter- 
mination of  the  appeal  adverse  to  both  defendants,  and  was  not  the  under- 
taking of  one  defendant,  merely. 

2.  Code  of  Civil  Procedure,  Section  1740,  provides  that  no  appeal  can  be  dis- 
missed for  insufficiency  of  the  undertaking  if  a  proper  undertaking  is  filed 
before  the  hearing  of  the  motion  to  dismiss.  Held,  that  an  objection  to  an 
undertaking  as  only  a  joint  one  is  not  available  where,  before  the  hearing  of 
the  motion  to  dismiss,  each  appellant  has  filed  a  due  and  proper  undertak- 
ing. 

3.  Where  a  Judgment  is  rendered  against  two  of  three  defendant  co-tort- 
feasors,  counsel  for  the  three  cannot  acknowledge  service  for  the  third  of 
the  notice  of  appeal  by  the  defeated  two,  as  the  third  is  adversely  inter- 
ested to  escape  contribution. 

4.  Where  a  defendant  who  recovers  judgment  has  no  counsel  of  record,  except 
such  as  represents  codefendants  against  whom  judgment  is  rendered,  and 
which  counsel  is  therefore  incompetent  to  acknowledge  service,  on  behalf 
of  the  successful  defendant,  of  the  notice  of  appeal  by  the  defendants 
charged,  service  of  such  notice  on  the  successful  defendant  by  mailing  a 
copy  to  his  postofflce  address  is  sufficient. 

5.  In  on  action  for  damages  from  a  wrongful  and  malicious  attachment  of 
plaintiff's  goods,  where  injury  to  his  credit  is  alleged,  evidence  of  the 
amount  of  his  business,  his  profits  and  credit,  and  the  effect  of  the  attach- 
ment upon  the  latter  is  admissible. 

6.  Assignments  of  error  not  designated  in  the  argument  will  not  be  con- 
sidered. 

7.  The  supreme  court  will  not  notice  an  argument  as  to  an  instruction  refused, 
where  no  assignment  refers  to  that  instruction. 

8.  It  is  not  error  to  refuse  an  instruction  requested,  where  the  same  is  cov- 
ered by  an  instruction  given. 

9.  Injury  to  plaintiff's  credit  being  relied  on,  evidence  that  the  news  of  the 
attachment  was  published  by  a  mercantile  agency  is  properly  admitted  in 
proof  of  such  injury,  though  the  defendants  are  not  shown  to  have  been*  di- 
rectly responsible  for  the  publication. 

10.  Under  the  allegation  that  the  levying  of  the  attachment  injured  plaintiff's 
business  and  credit,  the  evidence  of  such  publication  is  admissible  without 
oeing  more  specifically  pleaded. 


27  Mont]        Hayes  v.  Union  Mercantile  Co.  265 

11.  In  an  action  for  wrongful  attachment,  defendants  having  pleaded  that, 
when  the  claim  was  settled  and  the  attacnment  vacated,  the  plaintiff  re- 
leased them  from  all  liability,  evidence  of  snch  release  should  have  been 
admitted,  though  the  complaint  showed  that  the  attachment  was  vastly  in 
excess  of  the  amount  due,  so  as  to  suggest  duress. 

12.  In  an  action  for  wrongful  attachment,  an  instruction  that  for  a  wrongful 
levy  "any  damages'*  resulting  to  the  attachment  defendant  during  the 
wrongful  detention  of  property  may  be  recovered  is  properly  refused,  as  too 
broad. 

13.  Where,  by  uniform  practice,  existing  through  years,  it  is  mutually  under- 
stood that  the  debtor  is  to  have  until  a  certain  day  of  the  succeeding  month 
in  which  to  pay  for  goods  purchased  during  the  current  month,  he  is  enti- 
tled to  such  time,  though  no  express  agreement  has  ever  been  made. 

Apjyeal  from  District  Court,  Lewis  and  Clarke  Comity;  8.  II. 
Mclntire,  Judge. 

Action  for  wrongful  attachment  by  Jerome  D.  Hayes  against 
the  Union  Mercantile  Company,  Theodore  Fuhrken.  and  Louis 
Ilillebrecht  From  a  judgment  against  defendants  Union  Mer- 
cantile Company  and  Hillebrecht,  they  appeal.     Reversed. 

Messrs.  Walsh  £  Newman,  and  Messrs.  Carpenter  &  Carpen- 
ter, for  Appellants. 

Loss  of  credit  through  an  attachment  is  too  remote  to  be  con- 
giderdd.  {Lowenstein  v.  Monroe,  7  X.  W.  406,  55  la.  82 ; 
Campbell  v.  Chamberlain,  10  la.  337;  Mitchell  v.  Ilarcourt, 
17  X.  W.  581,  62  la.  349 ;  Anderson  v.  Sloan,  72  Wis.  566,  40 
X.  W.  214;  Cunningham  v.  Sugar,  49  Pac  910;  Crymble  v. 
Mtdvaney  (Colo.),  40  Pac.  499 ;  Seattle  Crockery  Co.  v.  Haley, 
33  Pac.  650.) 

It  is  not  alleged  or  proven,  nor  did  respondent  attempt  to 
prove  that  appellants  published,  or  caused  to  be  published 
through  papers,  reports,  agencies,  or  through  other  means,  the 
fact  that  an  attachment  had  been  issued  against  the  respondent. 
When  not  pleaded  it  was  not  admissible.  If  pleaded  it  would 
not  be  admissible  unless  shown  that  the  appellants  published, 
caused  it  to  be  published,  or  were  in  some  way  connected  with, 
or  responsible  for  its  publication.  (Maskell  v.  Barker,  99  Cal. 
642,  34  Pac.  340 ;  Tynberg  v.  Cohn,  24  S.  W.  314;  Jameson  v. 
Weaver,  81  la.  212,  46  X.  W.  996.) 

The  question  of  duress  is  not  a  question  of  law  for  the  court ; 
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it  is  a  question  of  fact  for  the  jury  to  say  from  all  the  circum- 
stances in  the  case  whether  or  not  a  party  acted  under  duress. 
(Galusha  v.  Sherman,  47  L.  R  A.  417.) 

Evidence  of  duress  cannot  be  introduced  under  a  general  de- 
nial, but  must  be  specially  pleaded.  (Nordholt  v.  Nordkolt, 
87  Cal.  552,  26  Pac.  599.*) 

If  the  contract  was  made,  even  though  made  under  duress, 
it  was  not  void  but  voidable.  (Civil  Code,  Sec.  2111 ;  Rossiter 
v.  Loeber,  18  Mont.  372;  Clark  on  Contracts,  p.  363;  Am.  & 
Eng.  Enc.  Law,  Vol.  10,  2d  Ed.  334 ;  Deputy  v.  Stapleford,  19 
Cal.  302;  Clark  on  Contracts,  361 ;  State  v.  McCauley,  15  Cal. 
429.) 

A  person  who  settles  a  suit  should  not  be  permitted  to  after- 
wards bring  an  action  on  the  ground  that  the  suit  settled  was 
commenced  without  probable  cause.  There  is  a  long  line  of  au- 
thorities supporting  this  proposition,  of  which  we  cite  only  a  few. 
(Sarticell  v.  Parker,  141  Mass.  405,  5  X  E.  807;  Ilillard  v. 
Regan,  46  111.  App.  313 ;  Roseberg  v.  JIart,  33  111.  App.  262 ; 
Emery  v.  Genran,  24  111.  App.  65 ;  Thompson  v.  Gotten,  58 
Fed.  534;  Rachilman  v.  Skinner,  48  X.  W.  776.) 

When  an  action  is  commenced  in  good  faith  and  there  is  no 
malice,  an  action  for  malicious  prosecution  cannot  be  main- 
tained. (Gonzales  v.  Cobliner,  8  Pac.  697,  and  notes;  Stewart 
v.  Sonnebom,  98  U.  S.  192.) 

Where  the  facts  are  undisputed  the  want  of  probable  cause 
is  a  question  for  the  court,  but  where  the  facts  are  disputed  the 
question  is  for  the  jury  under  proper  instructions  from  the  court 
as  to  what  will  constitute  want  of  probable  cause.  (Gurley  v. 
ThompMns,  30  Pac.  345 ;  Mosley  v.  Ycarwood,  19  S.  274.) 

Mr.  R.  R.  Purcell,  and  Mr.  T.  J.  Walsh,  for  Respondent. 

Loss  of  credit  is  an  element  of  damages  not  too  remote  to  be 
considered  in  actions  for  wrongful  attachment  (Shinn  on  At- 
tachment, 379;  Waples  on  Attachment,  1010;  Drake  on  Atr 
tachment  (3d  Ed.),  745;  Kennedy  v.  Meacham,  18  Fed.  312; 
Lewis  v.  Taylor,  34  S.  W.  92 ;  Tynberg  v.  Cohen,  24  S.  W.314; 
Donnell  v.  Jones,  48  Am.  Dec.  59-71 ;  0' Grady  v.  Julian,  34 
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Ala.  88 ;  Meyer  v.  Fagan,  51  N".  W.  753 ;  Burton  v.  Knapp,  87 
.Am.  Dec.  479;  Mayer  v.  Duke,  72  Tex.  445-453;  Flournoy  v. 
Lyon,  70  Ala,  308 ;  Doll  v.  Cooper,  9  Lea,  576-586 ;  Lawrence 
v.  Hagerman,  56  111.  68.) 

Evidence  of  the  publication  of  the  attachment  was  admissi- 
ble.    (Brand  v.  Hinchman,  36  K  W.  664-669.) 

MR.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court. 

This  cause  comes  before  us  on  appeal  from  the  order  denying 
a  motion  for  a  new  trial  and  from  the  judgment. 

The  respondent  has  interposed  a  motion  to  dismiss  the  appeal. 
The  action  was  prosecuted  by  the  plaintiff  against  the  three 
defendants  named,  to  recover  for  tort  The  verdict  was  against 
all  three  of  the  defendants  for  $3,000.  Judgment  was  taken 
and  entered  against  the  Union  Mercantile  Company  and  Louis 
Hillebrecht  only,  the  court  holding  Fuhrken  not  liable.  Two 
notices  of  intention  to  move  for  a  new  trial  were  served  and 
filed, — one  jointly  by  the  Union  Mercantile  Company  and  Hille- 
brecht^  and  another  by  Fuhrken.  They  all,  however,  filed  a 
single  motion  in  writing  for  a  new  trial.  This  motion  was  over- 
ruled on  condition  that  the  plaintiff  abate  all  except  $1,000  of 
the  sum  awarded  by  the  jury.  This  he  did.  The  Union  Mer- 
cantile Company  and  Hillebrecht  appealed.  Fuhrken,  of  course, 
did  not 

The  notice  of  appeal,  addressed  to  the  proper  parties,  is  as 
follows:  "You,  and  each  of  you,  will  please  take  notice  that 
the  defendants  Union  Mercantile  Company  and  Louis  Hille- 
brecht each  hereby  appeals  to  the  supreme  court  of  the  state 
of  Montana  from  the  judgment  made,  given  and  entered  in  the 
above  entitled  cause  on  the  30th  day  of  November,  1898,  in 
favor  of  plaintiff,  and  against  the  defendants  Unicn  Mercantile 
Company  and  Louis  Hillebrecht,  and  each  of  them,  and  modi- 
fied by  order  of  court  made  on  the  15th  day  of  April,  1899,  and 
the  stipulation  or  waiver  filed  by  the  plaintiff  on  the  25th  day 
of  April,  1899,  and  from  the  whole  and  every  part  of  said  judg- 
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ment  And  you,  and  each  of  you,  will  further  take  notice  that 
the  defendants  Union  Mercantile  Company  and  Louis  Hille- 
brecht  each  hereby  appeals  to  the  supreme  court  of  the  state  of 
Montana  from  the  order  made,  given  and  entered  in  the  above 
entitled  cause  on  the  25th  day  of  April,  1899,  overruling  the 
motion  of  the  defendant  Union  Mercantile  Company  and  the 
defendant  Louis  Hillebrecht  for  a  new  trial  in  said  cause,  and 
from  the  whole  and  every  part  of  said  order." 

An  undertaking  in  the  sum  of  $300  was  filed,  conditioned, 
after  reciting  that  the  L'nion  Mercantile  Company  and  Hille- 
brecht are  about  to  appeal  to  the  supreme  court,  as  follows: 
"Now,  therefore,  in  consideration  of  the  premises  and  of  such 
appeal,"  etc. ;  and  the  sureties  promise  "that  the  said  appellants 
will  pay  all  damages  and  costs  which  may  be  awarded  against 
them,  or  either  of  them,  on  the  appeal,  or  dismissal  thereof." 

The  motion  to  dismiss  is  upon  two  grounds:  (1)  That  no 
undertaking  on  the  appeal  of  the  Union  Mercantile  Company 
has  ever  been  filed,  and  the  only  undertaking  on  appeal  herein 
is  an  undertaking  reciting  a  joint  appeal  by  the  said  Union  Mer- 
cantile Company  and  Louis  Hillebrecht,  which  said  undertak- 
ing is  conditioned  upon  the  affirmance  or  dismissal  of  said  joint 
appeal;  and  (2)  that  the  notice  of  appeal  does  not  appear  to 
have  been  served  upon  the  defendant  Fuhrken,  it  being  assumed 
that  he  is  an  adverse  party. 

Appellants,  before  the  hearing  of  the  motion  to  dismiss,  each 
filed  a  good  and  sufficient  undertaking,  approved  by  the  Chief 
Justice ;  they  depending  upon  Section  1740  of  the  Code  of  Civil 
Procedure. 

Excellent  briefs  bearing  upon  this  motion  have  been  filed  and 
considered  by  this  court. 

As  to  the  first  ground  of  the  motion :  If  damages  and  costs 
should  be  awarded  against  both  of  the  appellants,  and  suit  should 
be  brought  against  the  sureties  on  the  undertaking,  could  there 
be  a  valid  defense  on  the  ground  that  the  undertaking  was  void  ? 
We  think  not  It  may  be  that  the  undertaking  is  insufficient,  in 
that,  if  damages  and  costs  should  be  awarded  against  only  one 
of  the  appellants,  or  if  the  appeal  as  to  one  should  be  dismissed, 
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suit  could  not  be  maintained  on  the  undertaking,  for  the  reason 
that  the  sureties  did  not  undertake  to  respond  in  such  a  case, 
but  only  in  case  "the  appeal"  of  the  two  appellants  named  in 
their  undertakings  should  be  dismissed,  or  in  case  damages  and 
costs  should  be  awarded  against  them.  The  undertaking  speaks 
for  itself.  The  sureties,  if  sued,  could  not  aver  and  maintain 
that  the  Union  Mercantile  Company  and  Louis  Hillebrecht  had 
not  appealed,  as  they  in  their  undertakings  state  that  they  (the 
Union  Mercantile  Company  and  Louis  Hillebrecht)  were  about 
to  do.  These  parties  did  appeal,  and  it  would  be  the  very  re- 
finement of  technicality  in  the  construction  of  language  to  hold 
that  the  words  "on  the  appeal,"  used  in  the  undertaking  in  con- 
nection with  the  word  "appellants,"  mean,  and  can  only  mean, 
the  appeal  of  one  of  the  appellants.  The  language  of  the  under- 
taking means  that  if  the  Union  Mercantile  Company  and  Louis 
Hillebrecht  do  appeal,  and  do  not  prevail,  the  sureties  will  see 
to  it  that  the  appellants  pay  the  costs  and  damages,  or  that  the 
sureties  will  pay  them.  If  the  undertaking  is  insufficient  to 
cover  the  case  of  the  failure  of  some  one  of  the  two  appellants 
to  prevail  in  its  or  his  appeal, — and  this  point  it  is  not  neces- 
sary for  us  to  decide, — then  the  fact  that  the  appellants  have 
severally  filed  new  undertakings,  as  above  stated,  is  sufficient 
to  save  them  from  an  adverse  ruling  on  the  motion  to  dismiss 
on  the  first  ground.  (Coleman  v.  Perry,  24  Mont.  237,  61  Pac. 
129,  with  citations.) 

Aa  to  the  second  reason  alleged  why  the  appeal  as  to  the 
Union  Mercantile  Company  should  be  dismissed:  The  reason 
given  is  that  Fuhrken  is  an  adverse  party,  and  no  notice  of  ap- 
peal was  served  upon  him.  The  appellants,  the  Union  Mercan- 
tile Company  and  Louis  Hillebrecht,  amending  the  record,  by 
affidavit  show  service  by  mailing  a  copy  of  the  notice  of  appeal  to 
Fuhrken  at  his  correct  postoffice  address,  and  further  show  that 
they,  the  said  counsel,  on  the  same  day  acknowledged  service 
for  Fuhrken  as  counsel  for  Fuhrken.  If  Fuhrken  be  adverse 
party,  because  he  may  be  interested  in  seeing  that  the  judgment 
be  affirmed  against  the  appellants,  for  that  they  may  be  com- 
pelled to  pay  without  contribution  from  him  as  joint  tort  feasor, 
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then  counsel  for  the  appellants  could  not  accept  service  for  their 
adversary,  Fuhrken ;  and  it  would  be  proper  and  right  to  serVe 
the  notice  by  mail  on  him,  as  was  done.  It  does  not  appear  that 
he  had  any  other  counsel  of  record,  or  at  all.  Notice  was  given 
to  Fuhrken. 

The  motion  to  dismiss  is  denied. 

This  action  was  commenced  in  March,  1898,  for  wrongfully 
and  maliciously  procuring,  without  probable  cause,  an  attach- 
ment to  be  levied  upon  plaintiff's  goods.  It  is  alleged  in  the 
complaint  that  ever  since  1890  the  plaintiff  has  been,  and  at  the 
time  of  the  alleged  grievance  was,  doing  a  wholesale  and  retail 
business  in  Lewis  and  Clarke  county ;  that  the  defendant  Union 
Mercantile  Company  was  and  is  a  corporation ;  that  on  January 
4,  1898,  the  said  defendant  corporation,  by  and  through  the 
defendants  Hillebrecht  and  Fuhrken,  officers  thereof,  com- 
menced an  action  in  the  district  court  of  Lewis  and  Clarke 
county  against  the  plaintiff  for  $2,018.15  and  costs,  and  sued 
out  a  writ  of  attachment ;  that  defendants  caused  the  writ  to  be 
executed  by  levying  upon  and  seizing  all  of  plaintiff's  stock,  of 
the  value  of  $15,000,  and  retaining  possession  thereof  for  two 
days ;  that  no  more  than  $250  was  due  to  the  defendant  com- 
pany, although  plaintiff  admits  that  he  owed  the  full  sum  of 
$2,018.15;  that  if  suit  had  been  brought,  and  a  writ  of  attach- 
ment issued  only  for  what  was  due,  to-wit,  $250,  the  plaintiff 
could  and  would  have  paid  that  amount  and  costs,  and  thus  have 
avoided  the  attachment;  that  the  defendants  maliciously  and 
purposely  caused  the  levy  for  the  amount  of  $2,018.15  in  order 
to  destroy  the  plaintiff's  business  and  injure  him ;  that  plaintiff 
was  doing  a  prosperous  business;  and  "that,  by  reason  of  the 
wrongful  and  unlawful  acts  of  the  said  defendant  Union  Mer- 
cantile Company,  plaintiff's  trade  and  credit  have  been  im- 
paired and  destroyed,  and  will  be  seriously  injured  for  a  long 
period  in  the  future ;  that  he  has  been  financially  cramped  and 
distressed,  to  his  damage  in  the  sum  of  $10,000." 

The  defendants  answered,  and  denied  all  the  material  allega- 
tions of  the  plaintiff,  except  so  far  as,  further  answering,  they 
admitted  and  averred  that  the  debt  of  $2,018.15  was  due  at  the 


27  Mont]        Hayes  v.  Union  Mercantile  Co.  271 

time  of  the  commencement  of  the  suit  and  of  the  issuance  of 
the  writ  of  attachment;  that,  after  stating  the  facts  to  legal 
counsel,  and  being  by  him  advised  that  they  had  a  good  cause 
of  action  on  the  merits*  they  commenced  the  action,  and  the  writ 
was  issued  and  placed  in  the  hands  of  the  sheriff,  with  instruc- 
tions to  levy  upon  sufficient  property  to  satisfy  the  claim  and 
costs ;  that  the  sheriff  on  the  said  4th  day  of  January,  after  the 
close  of  the  business  of  the  defendant  (plaintiff  and  respondent 
here),  went  to  hi9  store  and  told  him  of  his  possession  of  the 
writ,  and  was  by  respondent  requested  to  forbear  the  removal 
of  any  goods,  but  to  take  possession,  and  he  would  settle ;  that 
thereupon  the  Union  Mercantile  Company  and  respondent 
agreed  that  the  sheriff  should  not  remove  any  goods  from  the 
store,  but  should  remain  nominally  in  possession,  and  respond- 
ent should  continue  his  business  without  interruption ;  that  im- 
mediately the  respondent  then  applied  to  appellant  Union  Mer- 
cantile Company  to  settle  the  said  action  and  all  issues ;  that  a 
full  settlement  was  made  in  consideration  of  said  appellant  ac- 
cepting certain  goods  returned,  and  the  guaranty  of  Bach,  Cory 
&  Co.,  instead  of  a  certain  part  of  the  money  sued  for,  and  the 
respondent  waived  any  claim  for  damages  arising  out  of  said 
suit,  and  that  said  settlement  was  in  full  of  all  demands  of 
either  of  said  parties  against  the  other,  and  thereupon,  and  at 
noon  of  January  5th,  the  sheriff  withdrew ;  that  the  defendants 
Hillebrecht  and  Fuhrken  took  no  part  as  private  persons  in  the 
case,  but  acted,  so  far  as  they  did  act  at  all,  as  officers  of  the 
company,  and  not  otherwise,  save  and  except  that  they  executed 
an  undertaking  as  sureties  only,  and  without  malice  or  intent 
to  injure  plaintiff  in  any  way  or  at  all.  Defendants  further 
averred  that  the  goods  said  to  have  been  levied  upon  were  not 
worth  more  than  the  sum  of  $2,018.15,  plus  costs  and  interest, 
and  the  wages  of  the  servants  of  respondent. 

There  are  twenty-eight  assignments  of  error.  We  shall  no- 
tice only  those  designated  or  referred  to  in  the  argument  con- 
tained in  the  brief  of  counsel  for  the  appellants. 

Appellants  argue,  referring  to  assignments  1,  2,  3,  4,  5,  7, 
and  11,  that  "it  was  error  to  admit  evidence  relating  to  respond- 
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ent's  amount  of  business,  its  profits  prior  to  the  attachment,  the 
financial  credit  that  he  had,  and  what  effect  the  attachment  had 
upon  his  credit," 

It  is  alleged  and  denied,  respectively,  that  the  business  of  the 
respondent  at  the  time  of  the  alleged  levy  was  prosperous.  In 
a  case  of  malicious  attachment  and  seizure  without  probable 
cause,  it  is  not  error  to  admit  evidence  as  to  loss  of  credit  di- 
rectly traceable  to  such  levy  and  attachment  suit  The  weight 
of  authority  is  to  the  effect  that  it  is  not  error  to  admit  evidence 
tending  to  show  that  by  wrongful  and  malicious  attachment  the 
business  credit  of  the  alleged  debtor  has  been  injured.  (Shinn 
on  Attachment,  379,  and  cases  cited;  Kennedy  v.  Meacham 
(C.  C),  18  Fed.  312;  Tynberg  v.  Cohen  (Tex.  Civ.  App),  24 
S.  W.  314;  Drake  on  Attachment  (7th  Ed.),  745;  O'Grady  v. 
Julian,  34  Ala.  88 ;  Flournoy  v.  Lyon,  70  Ala,  308 ;  19  Am.  & 
Eng.  Enc.  Law,  650,  651,  704,  and  citations.)  The  four  cases* 
to-wit,  Lowenstein  v.  Monroe,  55  Iowa,  82,  7  N.  W.  406,  Camp- 
bell v.  Cliamberlain,  10  Iowa,  337,  MitcJtell  v.  Harcourt,  62 
Iowa,  349,  17  N".  W.  581,  and  Anderson  v.  Sloaaie,  72  Wis. 
566,  40  N.  W.  214,  7  Am.  St.  Kep.  885,  are  contra.  The  Iowa 
court  admits  thrit  there  are  courts  which  do  not  agree  with  it, 
and  says  that  "in  most  of  the  other  states"  the  rule  is  in  con- 
formity with  Campbell  v.  Chamberlain,  supra,  but  does  not  cite 
any  case  of  these  other  states.  *  The  Wisconsin  case  does  not,  in 
terms,  hold  that  recovery  in  case  of  wrongful  and  malicious  at- 
tachment cannot  be  had  for  injury  to  credit  resulting  from  such 
attachment 

The  assignments  are  not  tenable. 

Referring  to  assignments  not  designated  in  the  argument, 
appellants  say  that  it  was  prejudicial  "to  permit  Mr.  Hayes  to 
testify  what  he  would  have  done  if  appellants  did  not  agree  to 
extend  the  time  of  the  payment  of  the  $200,  and  that  be  would 
let  it  stand,  and  take  the  chances  of  being  attached."  No  at- 
tempt is  made  to  argue  this  point,  or  to  show  why  this  was  pre- 
judicial, if  it  was.  We  are  even  left  in  the  dark  as  to  what 
$200  is  referred  to. 

There  is  a  suggestion  in  the  brief  that  the  court  was  incon- 
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sistent  in  permitting  testimony  to  be  introduced,  over  objection 
of  the  appellants,  relating  to  appellants'  knowledge  of  respond- 
ent's method  of  doing  business,  and  whether  or  not  he  ever  failed 
to  meet  payments  immediately  after  "pay  day"  at  the  East  Hel- 
ena smelter,  and  about  his  credit  business,  and  what  day  of  the 
month  was  "pay  day."  It  is  also  stated  in  the  same  paragraph 
of  the  brief  that  these  matters  were  not  in  issue  in  the  case. 
There  was  a  smelter  near  respondent's  store,  the  workmen  in 
which  being  his  customers  and  accustomed  to  pay  him  their 
accounts  on  the  smelter  pay  day,  as  alleged  by  the  respondent.  " 
Xo  reference  is  made  to  any  particular  one  of  the  assignments, 
or  to  any  part  of  the  216  pages  of  the  testimony.  We  cannot 
go  into  this  matter  further  than  to  say  that  this  evidence,  what- 
ever it  was,  might  have  been  pertinent  to  the  issues. 

Counsel  say  it  was  error  to  overrule  appellants'  motion  to 
strike  out  the  testimony  relating  to  the  publication  of  the  attach- 
ment, and  allowing  other  tesimony  to  be  introduced  on  that  sub- 
ject. This  doubtless  refers  to  assignment  6,  which  is  as  follows: 
"It  was  error  to  overrule  appellants'  motion  to  strike  out  the 
testimony  relating  to  the  publication  of  the  attachment  through 
Dun's  Agency,  and  its  being  wired  over  the  country,  and  in  ad- 
mitting other  testimony  upon  the  subject  of  the  publication  of 
the  attachment  proceedings."  !No  reference  is  made  to  the 
parts  of  the  transcript  where  the  "other"  testimony  can  be 
found.  It  is  argued  that  the  court  was  wrong,  because  it  was 
not  alleged  in  the  complaint,  or  proven  or  attempted  to  be 
proven,  that  appellants  had  anything  to  do  with  any  publication 
of  the  fact  of  such  attachment.  Counsel  argues — First,  that, 
if  not  pleaded,  publication  cannot  be  proven;  and,  second,  if 
pleaded,  proof  may  not  be  offered  unless  defendant  was  party 
to  such  publication.  In  support  of  this  point,  appellants  cite 
three  cases:  Maskell  v.  Barker,  99  Oal.  642,  34  Pac.  340; 
Tynberg  v.  Cohen  (Tex.  Civ.  App.),  24  S.  W.  314;  and  J  amir 
son  v.  Weaver,  81  Iowa,  212,  46  N.  W.  996.  The  complaint 
in  the  Maskell-Barker  Case  alleged  that  the  publication  caused 
the  plaintiff  much  anxiety.  It  says  nothing  about  credit  There 
was  an  attempt  to  levy  upon  real  estate ;  but,  the  writ  not  hav- 
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ing  been  levied  in  the  manner  and  form  as  provided  by  the 
statute, — the  constable,  it  was  alleged,  having  received  the  writ, 
and  filed  a  copy  with  the  county  recorder,  with  a  description  of 
the  real  estate  sought  to  be  levied  upon,  with  a  notice  that  it 
was  attached, — the  court  held  that  this  was  not  a  levy,  and  de^ 
clared  in  the  opinion  that  the  malicious  suing  out  of  a  writ  of 
attachment,  without  probable  cause,  without  levying  it  upon 
the  property  of  the  alleged  debtor,  would  not  authorize  a  re- 
covery by  such  party.  This  having  been  held,  the  addition  of 
the  remark  that  it  did  not  appear  that  the  defendant  was  in  any 
way  connected  with  the  notices  which  it  was  alleged  were  pub- 
lished was  not  necessary  to  a  determination  of  the  cause,  and 
the  remark  seems  to  be  obiter.  Ko  authority  is  cited  for  any 
of  the  conclusions  of  the  court  in  the  case,  and  the  remark  re- 
ferred to  is  not  authoritative  or  persuasive. 

The  Ty riber g  v.  Cohen  Case  is  not  in  point,  for  that  the  an- 
nouncement in  the  paper  was  not  such  as  one  expects  to  be  made 
in  a  case  of  attachment.  The  newspaper  falsely  announced  that 
tho  alleged  debtor  had  failed  in  business.  The  court,  in  discuss- 
ing the  point,  said :  "The  mere  levy  of  the  attachment  *  * 
*  did  not  authorize  such  a  publication."  This  language  does 
not  exclude  the  proposition  that  a  levy  of  attachment  would 
authorize  a  newspaper  to  state  that  an  attachment  had  been 
levied. 

The  Jamison-Weaver  Case  is  not  in  point.  The  court  in  that 
case  held  that  it  was  not  error  "to  refuse  to  allow  the  defendant 
to  prove  that  his  creditors  had  returned  to  him  printed  slips 
stating  that  he  had  been  attached,  and  that  notices  had  been  sent 
to  the  commercial  papers."  It  nowhere  appears  in  the  statement 
of  that  case  that  the  levy  of  the  attachment  was  alleged  to  be 
malicious  and  without  probable  cause.  It  was  merely  said  to  be 
wrongful.  There  is  nothing  to  show  that  the  defendant,  in  his 
counterclaim  against  the  plaintiff,  alleged  damages  for  injury 
to  his  credit  The  word  "credit"  does  not  appear  in  the  opin- 
ion or  in  the  statement  of  the  case.  Although  the  Iowa  court 
says  that  the  testimony  was  clearly  inadmissible  unless  the  pub- 
lication was  traced  to  the  party  suing  out  the  writ^  this  remark 
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does  not  persuade  us,  as  the  case  before  us  is  one  for  malicious 
attachment,  without  probable  cause,  to  the  injury  of  the  debtor's 
business  credit 

Being  of  the  opinion,  as  we  are,  that  malicious  attachment 
without  probable  cause  is  a  ground  of  action,  in  the  trial  of 
which  action  testimony  is  admissible  to  prove  injury  to  busi- 
ness credit,  it  follows,  as  we  think,  that  it  is  proper  to  prove 
that  the  news  of  the  attachment  was  published  in  the  usual  way 
to  the  world  in  general,  and  to  the  business  world  in  particular. 
It  is  a  matter  of  common  knowledge  that  attachments,  levy  of 
execution,  assignments,  mortgages,  and  the  like,  tending  to  show 
business  embarrassments  and  difficulties,  are  published  for  the 
information  of  all  persons  who  are  doing  or  who  are  likely  to 
do  business  with  the  alleged  debtors.  It  is  a  matter  of  common 
knowledge,  also,  that  there  are  information  agencies,  long  estab- 
lished, for  the  sole  purpose  of  giving  such  information. 

A  point  also  relied  upon  is  that  there  could  be  no  testimony 
as  to  publication,  since  there  was  no  allegation  in  the  complaint 
of  publication,  and  that  the  same  is  irrelevant,  immaterial  and 
incompetent,  and  that  there  is  nothing  to  show  that  the  defend- 
ants, or  any  of  them,  caused  or  induced  such  publication.  If 
one  rightfully  and  lawfully  cause  an  attachment  to  be  levied 
upon  the  property  of  a  person  in  business,  one  naturally  ex- 
pects the  fact  of  such  attachment  to  be  published  to  the  business 
world,  and  that  the  credit  of  the  person  attached,  if  he  have 
any,  may  be  injured ;  but  such  a  person  is  not  liable  in  damages, 
for  he  has  the  right  to  levy  the  attachment  to  secure  an  honest 
debt.  If  the  attachment  be  made  maliciously  and  without  prob- 
able cause,  he  is  liable  for  damages  to  the  alleged  debtor,  and 
damage  to  his  business  credit  naturally  follows,  and  such  dam- 
age should  be  compensated.  In  Michigan  (Brand  v.  Hi?ichman, 
68  Mich.  590,  36  K".  W.  664,  13  Am.  St  Eep.  362)  it  is  said 
that  such  publication  naturally  injured  the  credit  of  the  person 
sued.  The  Michigan  court  does  not  cite  any  court's  opinion  in 
support  of  its  declaration,  but  it  was  a  question  to  be  decided, 
and  we  agree  with  its  views.  If  such  injury  is  naturally  to  be 
expected,  and  such  publication  to  be  naturally  expected,  because 
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all  business  men  and  all  people  at  large  know  that  such  publi- 
cation is  generally  made  of  such  facts,  then  there  is  no  necessity 
to  specially  set  up  in  the  complaint  what  was  intended  to  be 
proven,  to-wit,  the  particular  matter  of  publication,  which,  it 
was  attempted  to  be  proven,  was  one  of  the  means  of  injuring 
the  plaintiffs  business  credit;  it  being  alleged  in  the  complaint 
that  the  levying  of  the  attachment  injured  the  credit  and  busi- 
ness of  the  plaintiff.  Under  a  general  averment  of  malicious 
attachment  of  property,  recovery  may  be  had  for  the  general 
loss  of  credit  and  mercantile  character  (13  Enc.  PL  &  Prac. 
453),  and  general  publication  of  such  attachment  all  over  the 
country  would  be  admissible  evidence,  tending  to  show  such 
injury.  The  definition  of  malicious  prosecution  is  not  limited  to 
criminal  suits.  (19  Am.  &  Eng.  Enc.  Law,  650,  704;  O'Orady 
v.  Julian,  34  Ala.  88 ;  Closson  v.  Staples,  42  Vt  209,  1  Am. 
Rep.  316.)  The  rules  of  evidence  in  suits  for  malicious  prose- 
cution for  alleged  crime  apply  here.  An  averment  of  arrest, 
imprisonment,  and  trial  on  a  criminal  charge  authorizes  a  re- 
covery for  all  the  injury  to  reputation.  (13  Enc  PI.  &  Prac. 
452,  and  cases  cited.)  In  Minneapolis  Threshing  Machine  Co. 
v.  Regier,  51  Neb.  402,  70  N.  W.  934,  it  was  held  that  an  un- 
colored  statement  of  such  arrest  and  trial,  made  by  a  newspaper, 
is  a  natural  and  probable  consequence  and  a  direct  consequence 
of  the  institution  of  such  proceedings,  and  the  fact  that  the 
prosecution  resulted  in  such  publication  may  be  shown,  to  aid 
the  jury  in  estimating  the  damages.  The  Nebraska  court  cites 
Filer  v.  Smith,  96  Mich.  347,  55  N".  W.  999,  35  Am.  St  Rep. 
603.  There  is,  of  course,  a  difference  between  one's  reputation, 
which  may  be  injured  by  the  publication  of  one's  arrest  and 
trial  for  alleged  crime,  and  one's  business  credit;  but,  by  a 
parity  of  reasoning,  it  appears  to  us  that  if,  in  the  one  case, 
testimony  as  to  publication  is  admissible  to  prove  natural  result 
of  the  tort,  then  it  may  be  in  the  other  to  prove  such  result. 

Complaint  is  made,  and  the  point  argued,  that  the  court  erred 
in  excluding  offered  testimony  to  prove  that  the  plaintiff  herein, 
while  the  sheriff  was  at  the  store,  settled  the  demands  of  the 
defendants  in  the  attachment  suit,  procured  the  suit  to  be  dis- 
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missed,  and  expressly  waived  all  damages  which  he  might  have 
suffered  from  what  he  avers  was  a  malicious  attachment  Ap- 
pellants say  that  the  evidence  was  excluded  on  the  ground  of 
duress.  Defendants  set  up,  inter  alia,  payment,  release,  and 
waiver  of  damages.  We  do  not  think  it  is  necessary  to  consider 
the  point  which  has  been  made  as  to  the  absence  of  a  replication, 
further  than  to  remark  that  no  replication  was  required  at  the 
time  the  answer  was  filed.  It  was  for  the  jury  to  determine 
whether  there  was  duress  or  not  The  defendants  certainly  do 
not  seem  to  have  offered  to  prove  that  they  coerced  the  plaintiff 
herein  to  settle.  They  asked  their  witness  Mr.  New- 
man certain  questions  as  to  what  actually  occurred 
and  what  was  said  at  the  time  of  the  settlement 
All  this  was  objected  to,  and  the  court  ruled  it 
out  Then  the  defendants  made  a  formal  offer  to  prove  the 
release  and  waiver,  and  the  conditions  thereof,  and  that  the  ap- 
plication to  settle  was  made  by  plaintiff.  This  offer  was  re- 
jected. It  may  have  been  shown  that  plaintiff  did  or  said  some- 
thing then  and  there  inconsistent  with  his  material  averments 
in  his  complaint  What  was  said  and  done  by  the  parties  to 
the  conversation  may  have  led  the  jury  to  believe  that  there  was 
not  any  coercion  or  duress  on  the  part  of  the  appellants.  If  it 
should  appear  from  the  conversation  that  the  then  debtor  (plain- 
tiff herein)  admitted  that  he  owed  the  money,  but,  while  claim- 
ing that  it  was  not  all  due,  saw  and  acted  upon  a  chance  to  make 
an  advantageous  bargain  for  himself  by  threatening  his  cred- 
itors with  a  damage  suit,  and  did  make  such  a  bargain,  which 
would  be  better  for  him  than  paying  the  cash  when  it  should 
fall  due,  and  did  offer  to  settle  in  such  a  way  and  release  his 
creditors  from  all  damages,  would  he  not  be  the  person  who  was 
taking  advantage  of  the  situation  ?  Would  this  be  coercion  by 
his  creditors  ?  We  do  not  intimate  that  such  was  the  case,  but 
it  may  have  been,  for  all  one  can  tell  from  the  record  as  called 
to  our  attention  in  the  briefs.  The  court  should  have  let  all 
the  circumstances  appear.  It  was  alleged  that  plaintiff  released 
his  attaching  creditors.  This  was  an  issue  in  the  case.  All  the 
facts  as  to  how  such  release,  if  granted,  was  given,  should  have 
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gone  to  the  jury.  If  he  was  wrongfully  and  unlawfully  co- 
erced, this  would  have  to  appear  to  the  jury,  under  proper  in- 
structions of  the  court,  before  he  could  avoid  such  release  or 
waiver,  and  maintain  his  action  for  damages  for  the  alleged 
malicious  attachment.  The  court  erred  in  rejecting  the  offer 
to  prove  the  circumstances  and  conditions  of  the  alleged  settle- 
ment of  the  suit,  and  release  of  plaintiff's  claim  for  damages. 

As  to  the  assignments  and  argument  referring  to  the  instruc- 
tions given  and  refused,  it  is  enough  to  say  that  we  find  no  error 
in  those  given  and  assigned  as  erroneous.  If  the  court  had  ad- 
mitted the  evidence  offered  to  prove  the  circumstances  of  the 
alleged  settlement,  then  instruction  No.  4,  refused,  might,  as 
the  evidence  might  appear,  have  been  proper,  for  it  correctly 
states  the  law  that  waiver  of  a  right  to  demand  cash,  and  the 
accepting  of  something  else  of  value  in  consideration  of  a  lawful 
contract,  is  a  good  consideration  to  support  such  contract. 

We  do  not  notice  the  argument  as  to  instruction  No.  5,  re- 
fused, for  the  reason  that  no  assignment  refers  to  that  instruc- 
tion. 

Instruction  No.  6,  refused,  is  covered  by  instruction  No.  11, 
given ;  hence  it  was  not  error  to  refuse  the  one  asked  by  appel- 
lants. 

We  find  no  error  in  refusing  to  give  defendants'  instruction 
No.  13,  it  being  contrary  to  the  views  expressed  hereinbefore 
as  to  damages  for  injury  resulting  from  the  publication  of  the 
alleged  attachment. 

It  wras  not  error  to  refuse  defendants'  instruction  No.  14,  as 
it  states,  with  other  things,  that,  in  a  case  of  a  "wrongful  levy," 
"any  damages  that  may  have  resulted  to  the  defendant  during 
the  time  the  property  was  wrongfully  detained"  might  be  re- 
covered. This  is  too  broad.  Neither  a  mere  wrongful  levy, 
nor  a  malicious  levy,  without  probable  cause,  will  warrant  a 
recovery  for  "any  damages  to  the  defendant  during  the  time 
the  property  was  wrongfully  detained."  We  add  that  malicious 
levy  without  probable  cause  is  a  wrongful  levy,  but  not  every 
wrongful  levy  is  malicious;  hence  the  defendants,  in  offering 
this  refused  instruction,  should  have  added  some  apt  word  or 
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phrase  to  the  word  "levy,"  to  show  that  they  meant  a  wrongful 
levy  without  malice,  if  this  is  what  they  did  mean.  It  was  not 
error  to  refuse  the  instruction.  In  the  instruction  given,  which 
seems  to  be  a  substitute  for  the  one  asked,  the  court  improperly 
used  the  words  "any  damages." 

Complaint  is  made  in  the  argument  that  the  court  admitted 
some  evidence,  over  the  objection  of  the  appellants,  as  to  when 
the  money  owing  by  respondent  was  to  be  paid,  according  to 
an  understanding  and  a  long  established  practice,  without  ex- 
press agreement,  and  that  the  court  was  emphatic  as  to  its  opin- 
ion that  the  evidence  was  admitted  to  corroborate  the  respond- 
ent, Hayes,  and  to  show  a  contract,  and,  further,  that  jthe  court 
inconsistently  gave  instruction  Xo.  14.  We  see  no  error  in  the 
instruction.  It  is  as  follows:  "If,  by  reason  or  pursuant  to  a 
uniform  practice,  extending  through  years,  it  was  mutually  un- 
derstood by  the  defendant  company  and  the  plaintiff  that  the 
plaintiff  was  to  have  until  'pay  day'  of  the  succeeding  month 
in  which  to  pay  for  goods  purchased  during  the  month  preced- 
ing, then  he  was  entitled  to  such  time,  though  it  was  never  ex- 
pressly and  in  so  many  words  agreed  between  the  parties;  in 
other  words,  an  agreement  for  time  may  be  implied  from  the 
acts  of  the  parties,  the  circumstances  and  conditions  of  their 
business  relations,  though  express  words  may  not  have  been  em- 
ployed to  indicate  their  agreement." 

The  evidence  is  conflicting,  and  we  cannot  say  that  the  court 
erred,  on  the  hearing  of  the  motion  for  a  new  trial,  in  holding 
that  the  evidence  would  support  a  verdict  of  damages  in  the  sum 
of  $1,000,  to  which  amount  the  verdict  was  reduced  by  the  court. 

Because  of  the  errors  found  and  discussed  herein,  the  order 
denying  the  motion  for  a  new  trial  and  the  judgment  are  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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STATE  ex  kel.  HARRIS,  Plauntiff,  v.  DISTRICT 
io  "Si  COURT  et  al.,  Defendants. 

(No.  1,800.) 
(Submitted   December  18,   1002.      Decided  December   10,   1002.) 

Supreme  Court — Jurisdiction — Writs  of  Supemisory  Control — 
Certiorari — Mandamus — Review  of  Decisions  of  Trial  Court. 

J.  Rulings  of  the  trial  court  sustaining  defendant's  objections  to  the  Intro- 
duction of  evidence  on  the  ground  that  the  complaint  failed  to  state  a  cause 
of  action,  dismissing  the  complaint,  discharging  the  jury,  and  entering 
judgment  for  defendant,  are  not  reviewable  by  certiorari,  the  court  having 
jurisdiction  to  make  the  rulings. 

2.  A  decision  of  a  trial  court  that  a  complaint  In  a  suit  does  not  state  a 
cause  of  action,  being  a  determination  of  an  issue  of  law  arising  In  the 
case,  will  not  be  corrected  by  manaamus. 

."».  The  writ  of  supervisory  control  can  be  employed  only  In  exigent  cases  to 
remedy  manifest  wrongs  wh*ch  cannot  be  otherwise  righted,  hence  a  writ 
of  supervisory  control  will  not  be  granted  (at  least  where  the  case  Is 
not  shown  to  be  exigent)  to  correct  alleged  errors  in  the  decisions  of 
a  trial  court  that  a  complaint  does  not  state  a  cause  of  action,  dis- 
charging the  jury,  and  entering  judgment  for  defendant,  the  same  being 
reviewable  on  motion  for  new  trial  or  on  appeal. 

Application  for  writs  of  supervisory  control,  certiorari,  and 
mandamus  by  the  state,  on  the  relation  of  John  S.  Harris,  as 
administrator  of  the  estate  of  Robert  G.  Ingersoll,  deceased,  to 
review  the  rulings  of  the  district  court  of  the  Second  judicial 
district  of  Montana  for  Silver  Bow  county,  and  the  judge  there- 
ofj  sustaining  objections  to  the  introduction  of  evidence  on  the 
ground  that  the  complaint  failed  to  state  facts  to  constitute  a 
cause  of  action,  dismissing  the  complaint,  discharging  the  jury, 
and  entering  judgment  for  defendant.  Application  denied. 

Mr.  Edgar  N.  llarwood,  and  Mr.  John  Lindsay,  for  Relator. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

By  the  amended  complaint  in  an  action  pending  in  the  dis- 
trict cuurt  of  Silver  Bow  county,  entitled  "John  8.  Harris,  as 
Administrator  of  the  Estate  of  Robert  G.  Tntjersoll,  Deceased, 
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v.  Henry  A.  Root  ct  al."  the  plaintiff  demanded  judgment  for 
$95,000  as  the  remainder  due  for  professional  services  rendered 
by  the  decedent  in  his  lifetime  to  certain  of  the  defendants ;  that 
the  debt  and  judgment  be  declared  a  lien  upon  the  interests  and 
shares  of  such  defendants,  and  that  a  receiver  thereof  be  ap- 
pointed. Demurrers  to  the  complaint  were  filed;  and  after- 
wards withdrawn,  and  the  defendants  answered.  The  court 
appointed  a  receiver.  On  December  10,  1902,  the  cause  came 
on  for  trial  before  the  court  sitting  with  a  jury.  On  December 
11  th,  when  the  plaintiff  attempted  to  examine  his  first  witness, 
the  defendants  objected  to  the  introduction  of  any  evidence,  on 
the  ground  that  the  amended  complaint  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court  sustained  the 
objection,  dismissed  the  "complaint/'  and  discharged  the  jury, 
the  plaintiff  excepting.  Counsel  for  the  plaintiff  state  that  on 
the  next  day  a  formal  judgment  was  rendered  in  favor  of  the 
defendants.  The  plaintiff  now  applies  to  this  court  for  writs 
of  supervisory  control,  certiorari,  and  mandamus.  He  asks  that 
by  means  of  these  writs  the  order  dismissing  the  complaint  be 
annulled,  and  that  the  district  court  and  its  judge  be  required 
forthwith  to  recall  the  jury  and  to  proceed  to  trial. 

1.  As  to  certiorari,  it  is  enough  to  say  that  the  court  had 
jurisdiction  to  make  the  order  sought  to  be  annulled,  and  there- 
fore this  remedy  is  not  available.  (State  ex  rel.  Prescott  v. 
Third  Judicial  Dist.  Court,  27  Mont.  179,  70  Pac.  516.) 

2.  Mandamus  does  not  lie  to  direct  the  making  of  a  par- 
ticular judicial  decision  or  ruling  in  a  matter  within  the  juris- 
diction of  the  court  or  judge.  (State  ex  rel.  Independent  Pub. 
Co.  v.  Smith,  23  Mont.  329,  58  Pac.  867.)  Nothing  in  Raleigh 
v.  District.  Court,  24  Montana  Reports,  306,  (61  Pac 
991,  81  Am.  St.  Rep.  431),  supports  the  plaintiff's 
contention.  There  it  was  held  that  refusal  to  take 
jurisdiction,  or,  after  having  acquired  jurisdiction,  re- 
fusal to  proceed  in  its  regular  exercise,  or  the  erroneous 
determination  of  a  question  of  lawr  or  practice,  presented  as  a 
preliminary  objection,  upon  which  the  court  refused  to  examine 
the  merits,  will  be  corrected  by  mandamus.    Here  the  court  took 
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jurisdiction,  and  proceeded  in  its  regular  exercise;  its  decision 
that  the  complaint  lacks  substance  was  not  the  determination  of 
a  preliminary  objection,  but  was  the  determination  of  an  issue 
of  law  arising  in  the  cause  itself  (not  before  reaching  its  thresh- 
old), and  hence  involved  the  merits. 

3.  The  writ  of  supervisory  control  cannot  be  successfully 
invoked,  for,  it  may  be  employed  only  in  exigent  cases  to  remedy 
manifest  wrongs  which  cannot  be  otherwise  righted.  (State  ex 
rel.  Sutton  v.  Second  Judicial  Dist.  Court,  27  Mont.  128,  6!> 
Pac.  988.)  Should  the  writ  issue  upon  the  present  application, 
it  would  lie  to  correct  each  and  every  mistake  of  district  courts, 
and  in  great  measure  supplant  the  ordinary  appeal.  Such  is 
not  its  office.  (State  ex  rel.  Moore  v.  Second  Judicial  Dist. 
Court,  25  Mont.  31,  63  Pac.  686.) 

The  alleged  errors  asserted  by  the  plaintiff  may  be  corrected 
only  on  motion  for  new  trial  or  on  appeal.  Let  the  application 
be  denied,  and  the  proceeding  dismissed. 

Dismissed. 


STATE,  Respondent,  v.  BITRRELL,  Appellant. 

(No.  1,749.) 
(Submitted  November  10,  1902.     Decided  December  22,  1902.) 

Criminal  Law  —  False  Pretenses  —  Witnesses —  Examination 
—  Quest wns  —  Incriminating  Testimony  —  Privilege  — 
Waiver  —  Instructions  —  Weight  of  Evidence. 

1.  In  a  prosecution  for  f&lse  pretenses,  a  question  asked  upon  the  cross- 
examination  of  the  person  to  whom  the  representations  were  made,— 
whether  he  had  not  stated,  and  knew  it  to  be  a  fact,  that  it  had  been 
represented  to  him  prior  to  the  time  the  representations  by  defendant 
were  made  that  defendant  was  Indebted  to  his  brother,— was  improper, 
as  ambiguous  and  Involving-  two  interrogatories. 

2.  Where,  on  cross-examination  of  a  witness,  he  is  asked  whether  he  had  not  at 
other  times  made  statements  inconsistent  with  his  present  testimony,  It  Is 
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not  necessary  that  the  times,  places,  and  persons  present,  be  related  to  him ; 
such  facts  being  required  only  when  a  foundation  Is  sought  for  Impeach- 
ment. 

3.  In  a  prosecution  lor  false  pretenses,  an  instruction  that  the  fact  that  de- 
fendant testified  In  an  insolvency  proceeding  did  not  deprive  him  of  his 
right  to  refuse  to  answer  questions  tending  to  criminate  him,  and  an  ad- 
mission made  by  him  in  such  proceeding  was  voluntary  and  competent  evi- 
dence in  a  criminal  prosecution,  where  he  was  not  In  custody  or  charged 
with  a  criminal  offense  when  he  made  such  admissions,  was  not  objection- 
able as  a  charge  on  the  weight  of  evidence. 

4.  The  provision  of  the  bankrupt  act  that  no  testimony  given  by  the  bankrupt 
shall  be  offered  in  evidence  against  him  in  any  criminal  proceeding  does  not 
prevent  sufficient  incriminating  information  and  evidence  from  being 
obtained  from  sources  other  than  the  bankrupt,  the  knowledge  of  such 
sources  having  been  obtained  from  the  bankrupt's  testimony. 

5.  Where  a  bankrupt,  on  examination  before  the  referee,  made  no  objection  to 
testifying  on  the  ground  that  his  answers  might  criminate  him,  he  thereby 
waived  his  privilege  (if  he  had  any),  and  any  admissions  made  by  him 
In  such  proceeding  could  be  properly  used  on  cross-examination  of  de- 
fendant in  a  criminal  proceeding  against  him. 

G.  Where  defendant  in  a  prosecution  for  false  pretenses  did  not  refuse  to 
testify  as  to  admissions  made  on  his  examination  before  a  referee  in  bank- 
ruptcy, he  waived  his  privilege  to  refuse  to  testify  on  the  ground  that  his 
answers  might  criminate  him. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Archie  Burrell  was  convicted  of  false  pretenses,  and  he 
appeals.    Affirmed. 

Messrs.  Cvllen,  Day  cf-  Cullen,  and  Mr.  J.  A.  Largent,  for 
Appellant. 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
court. 

The  defendant  was  informed  against  and  charged  with  the 
crime  of  obtaining  property  by  false  pretenses,  in  that  he, 
on  the  20th  day  of  March,  1901,  did  falsely,  fraudulently  and 
feloniously  represent  to  the  Royal  Milling  Company,  a  corpora- 
tion, that  ascertain  statement  in  writing  which  he  had  then  and 
there  to  the  said  company  produced  was  a  true  and  correct  state- 
ment of  his  assets  and  liabilities,  whereas  the  said  statement  was 
false,  in  that  his  liabilities  were  largely  in  excess  of  the  amount 
set  forth  in  such  statement, — said  defendant  knowing  the  same 
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to  be  false, — and  that  the  company  was  induced  to  sell  and  de- 
liver to  him  certain  goods  of  great  value,  sold  because  of  said 
misrepresentations.  The  defendant  was  convicted,  and  the  cause 
is  before  us  on  appeal  from  the  judgment  and  an  order  denying 
defendant's  motion  for  a  new  trial. 

Numerous  technical  objections  have  been  made  by  the  attor- 
ney general  to  the  record  and  transcript  as  presented.  In  view 
of  the  conclusions  we  have  reached  as  tx>  other  points,  it  will  be 
unnecessary  to  consider  any  of  these  objections. 

The  only  assignments  of  error  seriously  relied  upon  by  the 
defendant,  and  the  only  ones  which  we  consider  it  at  all  neces- 
sary to  treat,  are  the  following:  Upon  the  cross-examination 
of  W.  M.  Adkinson,  agent  of  the  said  company, — being  the  per- 
son to  whom  the  alleged  false  statements  were  made  by  the  de- 
fendant,— he  was  asked  the  following  question :  "I  will  ask  you 
if  you  have  not  stated,  and  know  it  to  be  a  fact,  that  it  had  been 
represented  to  you  prior  to  March  20,  1901,  that  Archie  Bur- 
rell,  this  defendant,  was  indebted  to  Henry  Burrell  ?"  To  which 
question  counsel  for  the  state  objected  on  the  ground  that  it  was 
not  in  proper  form,  was  immaterial,  and  failed  to  state  "when 
and  where  and  who  was  present."  The  question  was  not  in 
proper  form.  There  are  at  least  two  questions  involved  in  the 
one,  and  the  whole  is  ambiguous.  If  the  witness  had  answered 
in  the  affirmative,  the  jury  would  not  have  known  what  he 
meant.  If  he  had  answered  "Xo,"  his  answer  would  have  been 
pregnant.  The  court  was  not  in  error  in  sustaining  the  objection 
to  the  question,  in  the  form  in  which  it  was  put.  The  witness, 
on  direct  examination,  testified  that  he  had  heard  it  rumored 
that  the  defendant  was  indebted  to  his  brother,  and  that  at  the 
time  of  the  making  of  the  said  written  statement  he  had  asked 
defendant  whether  he  was  indebted  to  his  brother,  and  that  he 
then  and  there  explicitly  denied  that  he  owed  his  brother.  If 
the  defendant's  counsel  desired  to  go  further  into  this  matter, 
he  had  every  opportunity  to  ask  another  question,  or  as  many  as 
necessary,  couched  in  proper  form ;  and  he  should  have  done  so, 
if  he  desired  to  search  the  heart  and  memory  of  the  witness  on 
cross-examination  in  respect  of  the  very  material  matter  of 
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whether  he  was  actually  deceived  by  any  statement  made  by 
Archie  Burrell  at  the  time  he  advanced  him  credit  as  set  out  in 
the  complaint. 

Owing  to  the  frequency  with  which  able  counsel  raise  the 
point,  and  contend  for  it  in  this  court,  that  when,  on  cross-ex- 
amination, a  witness  is  asked  if  he  has  not  at  other  times  made 
statements  inconsistent  with  his  present  testimony,  he  must  have 
related  to  him,  before  an  answer  is  required,  the  circumstances 
of  time,  place,  and  persons  present,  we  find  it  now  proper  to  say 
that  it  is  not  always  necessary  to  make  such  relation  to  the  wit- 
ness. If  such  a  question  be  asked  without  reference  to  such 
circumstances,  the  question  is  proper.  If,  in  answer  to  a  ques- 
tion so  put,  he  deny  that  he  has  made  any  inconsistent  state- 
ments, or  say  that  he  does  not  remember,  that  ends  the  matter ; 
and  he  cannot  be  impeached  by  production  of  evidence  that  he 
has  done  so,  for  the  reason  that  a  proper  foundation  for  such 
impeaching  evidence  has  not  been  laid.  (Section  3380,  Code  of 
Civil  Procedure. )  Before  such  evidence  may  be  introduced  to 
contradict  him,  common  justice  and  ordinary  fairness  demand 
that  he  have  his  memory  aided  by  such  relation  of  such  circum- 
stances, and  that  he  be  allowed  to  tell  and  explain  exactly  what 
he  did  say,  if  he  said  any  thing  apparently  or  at  all  inconsistent 
at  other  times.  If  counsel  intend  to  go  further,  and  to  bring 
in  evidence  of  such  inconsistent  statements,  if  the  witness  deny 
them  or  say  he  does  not  remember,  then,  and  only  then,  is  it 
necessary  to  lay  such  a  foundation.  These  remarks,  of  course, 
are  not  intended  to  apply  to  admissions  or  declarations  of  a 
party  as  evidence  against  such  party. 

The  other  point  relied  upon  by  counsel  is  that  the  court  erred 
in  giving  the  following  instruction,  to-wit :  "The  court  instructs 
the  jury  that  the  fact  that  the  defendant  testified  in  an  insol- 
vency proceeding  in  obedience  to  a  citation  did  not  deprive  him 
of  his  right  to  refuse  to  answer  questions  tending  to  criminate 
him,  if  he  did  answer  any  such  questions;  and  an  admission 
made  by  him  in  such  proceeding  is  voluntary  and  competent 
evidence  in  a  criminal  prosecution  subsequently  inaugurated, 
where  he  was  not  in  custody  or  charged  with  a  criminal  offense 
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when  he  made  such  admission,  if  he  did  make  any  such."  This 
instruction  is  objected  to  for  two  reasons :  First,  that  if  it  be 
correct  in  law,  it  would  be  erroneous  to  give  it,  for  that  it  is  a 
charge  upon  the  effect  and  weight  of  the  evidence ;  and,  second, 
that  it  is  incorrect  as  a  statement  of  the  law,  for  the  reason  that 
the  Act  of  Congress  to  establish  a  uniform  system  of  bankruptcy, 
approved  July  1,  1898,  provides,  among  other  things,  that  "no 
testimony  given  by  him  [the  bankrupt]  shall  be  offered  in  evi- 
dence against  him  in  any  criminal  proceeding."  It  appears 
from  an  examination  of  the  record  that  the  defendant  had  been 
examined  in  his  own  bankruptcy  proceedings  before  the  referee 
in  bankruptcy,  and  that  during  the  course  of  his  examination 
he  made  certain  statements,  wThich  it  is  alleged  were  admissions 
conflicting  with  his  testimony  in  chief  in  the  criminal  case  be- 
fore us.  We  do  not  consider  that  the  instruction  is  open  to 
objection  as  being  a  charge  upon  the  weight  of  the  evidence. 
The  question  was  squarely  before  the  court  as  to  whether  or  not 
admissions  made  by  him  in  the  bankruptcy  proceedings  could 
be  used  in  cross-examination  of  the  defendant  in  the  criminal 
case.  .If  an  instruction  upon  admissions  made  by  the  defendant 
is  one  wherein  the  court  invades  the  province  of  the  jury  in 
weighing  evidence,  then  no  instruction  upon  the  question  of  ad- 
missions could  ever  be  given  to  a  jury.  The  only  authority 
cited  as  in  support  of  this  contention  is  State  v.  Schnepel,  23 
Mont  523,  59  Pac.  927,  which  we  do  not  consider  at  all  in  point 
That  was  a  case  in  which  the  court  held  that  an  instruction  call- 
ing special  attention  to  the  defendant's  witnesses,  and  giving 
special  direction  as  to  how  their  evidence  should  be  weighed,  is 
properly  refused,  as  invading  the  province  of  the  jury.  This 
is  a  case  wherein  the  question  arose  whether  alleged  admissions 
made  by  the  defendant  in  the  bankruptcy  proceedings,  and  made 
without  any  refusal  to  testify,  were  voluntary  or  involuntary, 
and  whether  or  not  they  could  be  inquired  about  on  cross-exami- 
nation of  the  defendant  in  criminal  proceedings  subsequently 
commenced;  in  other  words,  the  court  was  passing  upon  the 
effect  of  the  Bankruptcy  Act  in  respect  of  the  portion  thereof 
heretofore  quoted.    A  lengthy  discussion  of  this  point  is  not  at 
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all  necessary.  The  familiar  provision  of  the  Constitution  of  the 
United  States  (Article  V  of  the  Amendments)  that  "no  person 
shall  be  compelled  in  a  criminal  case  to  be  a  witness  against 
himself"  is  the  one  invoked  by  the  defendant  He  was  not  com- 
pelled to  testify  in  the  criminal  case.  He  made  no  objection  to 
the  questions  asked  on  cross-examination  as  to  the  alleged  ad- 
missions. The  position  of  the  defendant  in  this  case  is  that  the 
Bankruptcy  Act  grants  the  bankrupt  immunity  from  prosecu- 
tion because  of  anything  testified  to  by  him  in  the  bankruptcy 
proceedings.  This  is  not  so,  as  was  held  in  the  case  of  Counsel- 
man  v.  Ilttclicock,  142  U.  S.  547,  12  Sup.  Ct  195,  35  L.  Ed. 
1110,  wherein,  considering  the  Interstate  Commerce  Act,  the 
court  held  that  a  witness  is  protected  by  the  constitutional  pro- 
vision from  being  compelled  to  disclose  the  circumstances  of  his 
offense,  or  the  sources  from  which  or  the  means  by  which  evi- 
dence of  its  commission  or  of  his  connection  with  it  may  be 
obtained  or  made  effectual  for  his  conviction ;  and  that  legisla- 
tion cannot  abridge  a  constitutional  privilege,  and  cannot  re- 
place or  supply  one,  at  least  unless  it  is  so  broad  as  to  have  the 
same  extent  in  scope  and  effect,  and  that  no  statute  which  leaves 
the  party  or  witness  subject  to  prosecution  after  he  answers  the 
criminating  question  put  to  him  can  have  the  effect  of  sup- 
planting the  privilege  conferred  by  the  Constitution  of  the 
United  States.  The  provision  in  the  Bankruptcy  Act  that  no 
testimony  given  by  the  bankrupt  shall  be  offered  in  evidence 
against  him  in  any  criminal  proceeding  does  not  prevent  suffi- 
cient incriminating  information  and  evidence  from  being  ob- 
tained from  sources  other  than  the  bankrupt,  the  knowledge  of 
such  sources  having  been  obtained  from  his  testimony.  The 
bankrupt,  before  the  referee,  had  the  constitutional  right  to  re- 
fuse to  testify  as  to  matters  tending  to  incriminate  him.  He 
did  not  do  so.  He  waived  his  privilege,  and  any  admissions 
made  by  him  in  such  proceeding  before  the  referee  could  prop- 
erly be  made  a  matter  of  cross-examination,  if  pertinent,  in  a 
criminal  proceeding.  Besides,  as  we  have  said  above,  the  record 
shows  that  no  objection  was  offered  by  the  defendant  to  such 
cross-examination  in  the  district  court.    If  the  Bankruptcy  Act 


27 

28* 

80 

108 

630 

100 

30 

111 

80 

148 

80 

192 

80 

260 

80 

274 

80 

444 

27 

288 

29 

8 

29 

608 

288        M.  O.  P.  Co.  v.  B.  &  M.  C.  C.  &  S.  M.  Co.     [Dec.  T.'02 

were  operative  to  protect  him  from  disclosing  anything  in  the 
criminal  case, — which  we  do  not  believe,  as  we  have  stated, — 
he  should  have  objected  to  the  cross-examination  touching  such 
testimony  before  the  referee.  He  did  not  do  this.  If  he  had 
any  privilege  when  upon  the  stand  in  his  own  behalf  in  the 
criminal  case,  he  waived  it  by  not  refusing  to  answer. 

There  is  no  question  before  us  for  decision  as  to  whether,  if 
the  Bankruptcy  Act  contained  a  provision  exempting  a  bankrupt 
from  prosecution  for  crimes  appearing  from  testimony  in  any 
proceedings  before  a  referee  in  bankruptcy,  such  provision 
would  exempt  him  from  prosecution  for  such  crimes  in  a  state 
court,  or  from  being  examined  in  a  state  court  as  to  matters 
pertinent  to  such  proceedings,  and  disclosed  by  him  in  the  same ; 
and  we  do  not  find  it  necessary  to  treat  of  or  consider  such  a 
question  in  this  case. 

The  assignments  of  error  relied  upon  are  not  tenable.  The 
judgment  and  the  order  denying  the  motion  for  a  new  trial  are 
affirmed. 

Affirmed. 


MONTANA  ORE  PURCHASING  COMPANY,  Respond- 
jrm  est,  r.  BOSTON  &  MONTANA  CONSOLIDATED 

|  m\  COPPER  &  SILVER  MINING  COM- 

ig  352  PANY,  Appellant. 
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JJLjjgf  (No.  1,629.) 

(Submitted  January  22,  1002.     Decided  December  24,  1902.) 

Mining  Claims  —  Deeds  —  Extralaterdl  Rights  —  Pleading — 
Joinder  of  Causes  of  Action — Separate  Dismissal — Equity — 
Action  to  Quiet  Title — Constitution — Jury  Trial — Evidence 
—  — Costs — Order  Taxing  Costs — Appeal. 
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in  controversy  and  for  an  injunction  to  restrain  the  defendant  from  tres- 
passing thereon  or  asserting  any  right  or  title  thereto,   the  latter  action    gl       ^ 
was  not  ancillary  to  the  former  but  a  wholly  independent  cause  of  action,    Ln       557 
hence   the  dismissal  by  the  plaintiff   of  the  first  cauBe  of  action  did  not 
operate  as  an  abatement  of  the  second  cause  of  action. 

2.  Since  nartles  in  an  action  under  Territorial  Acts  1864-65,  p.  02,  Section 
233,  authorizing  an  action  to  determine  an  adverse  claim  to  real  property 
or  an  interest  therein,  in  force  prior  to  the  adoption  of  Constitution,  Art. 
Ill,  Section  23,  declaring  that  the  right  of  trial  by  jury  shall  be  secured 
to  all  and  remain  inviolate,  were  not  entitled  to  a  jury  trial  of  such  action, 
a  defendant  in  an  action  under  such  statute,  as  re-enacted  in  Code  of  Civil 
Procedure,  Section  1310,  subsequent  to  the  constitution,  to  try  an  adverse 
claim  to  mining  property,  Is  not  entitled  to  have  the  issues  submitted  to  a 
jury.      (Mr.  Justice  Pigott  dissenting.) 

3.  Code  of  Civil  Procedure,  Section  1310,  confers  on  courts  of  equity  power 
not  previously  existing  to  ascertain  and  quiet  title  to  real  property  without 
the  intervention  of  a  court  of  law. 

4.  Where,  in  an  action  to  determine  adverse  claims  to  mining  property,  it  was 
proved  that  plaintiff  had  title  to,  and  possession  of,  surface  containing  the 
apices  of  veins  with  extralateral  rights,  and  the  continuity  and  identity  of 
said  veins  from  the  apices  to  the  point  In  dispute  was  demonstrated,  it 
necessarily  followed  that  plaintiff  had  the  title  and  lawful  possession  of  the 
veins  on  the  dip  and  strike,  and  was  entitled  to  the  relief  demanded,  not- 
withstanding the  prima  facie  presumption  in  favor  of  defendant's  title  to 
everything  beneath  its  surface. 

5.  In  actions  to  determine  adverse  claims  to  patented  mining  claims,  ques- 
tions concerning  conflicting  extralateral  rights  are  similar  in  their  nature 
to  those  adjudicated  in  actions  to  determine  adverse  claims  to  surface 
rights,  and  are  governed  by  the  same  principles. 

6.  Where,  in  an  action  to  determine  an  adverse  claim  to  mining  property, 
evidence  as  to  the  location  of  the  veins,  their  apices,  and  their  dip  and 
strike,  was  conflicting,  a  finding  of  the  trial  court  on  such  issues  will  not 
be  reversed  on  appeal. 

7.  Where,  in  an  action  to  determine  an  adverse  claim  to  mining  property,  de- 
fendant contended  that  there  were  veins  which  had  their  apices  in  plain- 
tiff's claim,  which  in  their  descent  into  the  earth  united  with  those  having 
their  apices  in  plaintiff's  claim,  giving  defendant  title  to  the  whole  vein 
below  the  point  of  union,  but  the  court  found  that  no  such  veins  existed,  the 
exclusion  of  the  notice  of  location  of  defendant's  claim  and  conveyances 
before  the  issuance  of  his  patent,  to  show  that  such  claim  was  located 
prior  to  plaintiff's  claim,  was  harmless. 

8.  The  trial  court  has  discretionary  power  to  permit  a  complaint  to  be  amended 
at  the  close  of  the  evidence  to  conform  to  the  proof,  and  to  deny  a  motion 
for  a  postponement  of  the  trial  therefor,  where  the  amendments  presented 
no  issue  other  than  those  tried  in  the  evidence,  and  it  did  not  appear  from 
the  affidavits  filed  at  the  time  the  ruling  was  made  or  in  support  of  the  mo- 
tion for  new  trial,  that  the  defendant  had  other  evidence  which  it  could 
have  presented  had  the  postponement  been  granted. 

0.  In  an  action  to  quiet  title  to  mining  property,  held,  that  certain  amend- 
ments made  to  the  complaint,  at  the  close  of  the  evidence,  did  not  present 
new  issues. 

10.  A  deed  to  a  patented  lode  mining  claim,  or  a  definite  portion  thereof  em- 
bracing an  apex  or  apices,  as  such, — in  the  absence  of  words  of  express 
reservation,  will  be  presumed  to  convey  whatever  substantial  property 
rights  are  attached  to  that  species  of  property;  and  since  extralateral 
rights  are  not  a  mere  incident  or  appurtenance  but  a  substantial  part  of 
such  property  itself,  the  grantee  in  such  deed  Is  vested  with  such  rights 
upon  vein  or  veins,  extra  laterally,  as  belong  to  the  apex  or  apices  embraced 
within  the  boundaries  of  the  conveyed  property. 

11.  Where  a   portion  of  a  patented  lode  mining  claim   is  conveyed  by  metes 
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and  bounds  and  the  end  lines  of  the  conveyed  portion  are  not  parallel  with 
the  end  lines  of  the  claim  as  patented,  such  extralateral  rights,  and  such 
only,  are  conveyed  as  appertain  to  the  portion  of  the  apex  embraced  within 
the  boundaries  of  the  conveyed  portion,  bounded  by  planes  parallel  with  the 
end  lines  of  the  claim  as  patented. 

12.  Under  Code  of  Civil  Procedure,  Section  1866,  expenses  paid  for  models,  for 
surveys,  for  development  work  done  in  preparation  for  trial  of  an  action 
to  determine  adverse  claims  to  mining  property  cannot  be  taxed  eb  costs. 

13.  Code  of  Civil  Procedure,  Section  1866,  authorizing  the  taxation  of  legal  fees 
paid  stenographers  for  per  diem  or  for  copieB,  as  disbursements,  is  limited 
to  fees  paid  official  stenographers,  and  doeB  not  authorize  the  taxation  of 
such  disbursements  paid  to  private  stenographers  who  attended  the  trial  of 
an  action  in  the  place  of  the  official  stenographer  by  the  consent  of  the 
parties  and  of  the  court. 

14.  No  appeal  lies  from  an  order  taxing  costs;  exceptions  to  such  order  are 
properly  reviewable  on  appeal  from  the  judgment. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  the  Montana  Ore  Purchasing  Company  against 
the  Boston  &  Montana  Consolidated  Copper  &  Silver  Mining 
Company.  From  a  judgment  in  favor  of  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.    Modified. 

Messrs,  Forbis  &  Evans,  Mr.  William  ScaXton,  Mr.  Thos. 
Patterson,  and  Mr.  A.  J.  Shores,  for  Appellant. 

The  equity  action  is  ancillary  to'  the  law  action  originally 
begun  and  joined  with  it,  and  the  dismissal  or  abatement  of  the 
law  action  ipso  facto  dismissed  or  abated  the  equity  action. 
(Markell  v.  Kasson,  31  Fed.  104;  Robertson  v.  Bingley,  Mc- 
Cord's  Ch.  333.) 

Under  the  allegations  and  proof  an  action  to  quiet  title  is  not 
maintainable.  (17  Ency.  of  PI.  &  Pr.  p.  277;  Woodward  v. 
Seely,  11  111.  157 ;  Am.  Dock  &  Improvement  Co.  v.  Trustees, 
etc.,  37  7$.  J.  Eq.  266 ;  Eldridge  v.  Hill,  2  John.  Ch.  281 ;  Rich 
v.  Dorland,  6  Cal.  33;  Curtis  v.  Sutter,  15  Cal.  260;  Hutchin- 
$07i  v.  Howe,  100  111.  11 ;  1  Am.  &  Eng.  Ency.  of  Law,  p.  789 ; 
Orion  v.  Smith,  18  How.  263 ;  Frost  v.  Spitley,  121  U.  S.  552 ; 
Von  Drachenfels  v.  Doolittle,  77  Cal.  295 ;  Fudicker  v.  East 
Riverside  Irr.  Di*L,  109  Cal.  29 ;  State  v.  S.  C.  &  P.  R.  R.  Co., 
7  Neb.  357 ;  Thomas  t.  White,  2  Ohio  St.  540 ;  Shanahan  v. 
Crampton,  92  Cal.  14;  Kennedy  v.  Elliott,  85  Fed.  832;  Love 
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v.  Morrill,  19  Oregon.  545 ;  Dyce  v.  McAvlay,  22  Oregon,  456; 
Minor  v.  Copies,  23  Oregon,  303 ;  W etherbee  v.  Dunn,  36  Cal. 
249;  Bressler  v.  Pitts,  58  Mich.  347;  WUson  v.  Hart  (Mo.), 
12  S.  W.  249;  Moores  v.  Townshend,  102  K  Y.  393;  O'Hara 
v.  Parker,  27  Oregon,  169;  Whitehead  v.  Sliattuck,  138  U.  S. 
146.) 

The  defendant  was  entitled  to  a  jury  trial.  (4  Am.  &  Eng. 
Ency.  of  Law,  pp.  838,  839 ;  North  Pa.  Coal  Co.  v.  Snowden, 
42  Pa.  St.  488 ;  Norris's  Appeal,  64  Pa.  St.  275 ;  Tabor  v.  Cook, 
15  Mich..  322;  Davis  v.  Morris,  36  N.  Y.  569;  Donahue  v. 
Meister,  88  Cal.  121 ;  Newman  v.  Diume,  89  Cal.  597 ;  Hughes 
v.  Dwnlop,  91  Cal.  385 ;  Parfc  v.  WiZfcmson  (Utah),  60  Pac. 
954;  Taylor  v.  Ford,  92  Cal.  419;  Gillespie  v.  Gowley,  120 
Cal.  515;  ffoZfcmd  v.  CftaBew,  110  U.  S.  15;  ffo/er  S.  M.  Co. 
v.  Carpenter,  4  Nev.  497.) 

The  district  court  erred  in  excluding  from  evidence  the  loca- 
tion notice  of  the  Pennsylvania  lode  claim;  the  sufficiency  of 
such  location  notice  had  been  adjudicated  in  the  land  office  when 
patent  was  applied  for  and  issued,  and  plaintiff  is  in  no  position 
at  this  late  date  to  contest  that  question.  (Bwnker  Hill  &  S. 
M.  &  C.  Co.  v.  Empire  State  Idaho  M.  &  D.  Co.,  109  Fed.  538 ; 
Calvin  GoldM.  Co.  v.  Ajax  Gold  M.  Co.,  182  U.  S.  499 ;  Smelt- 
ing Co.  v.  Kemp,  104  U.  S.  638 ;  Steel  v.  Refining  Co.,  106  U. 
S.  447 ;  Tucker  v.  Masser,  113  U.  S.  203 ;  Davis  v.  Weibbold, 
139  U.  S.  507;  Kahn  v.  Mining  Co.,  2  Utah,  175,  198;  Cham- 
bers v.  Jones,  17  Montl56;  Mining  Co.  v.  Campbell,  17  Colo. 
267,  272 ;  Mining  Co.  v.  Lee,  21  Colo.  260 ;  Doe  v.  Mining  Co., 
54  Fed.  935 ;  Book  v.  Mining  Co.,  58  Fed.  106 ;  Eureka  Consol. 
M.  Co.  v.  Richmond  M.  Co.,  4  Sawy.  302 ;  Carson  City  G.  &  S. 
Co.  v.  North  Star  M.  Co.,  83  Fed.  658.) 

The  district  court  erred  in  giving  to  plaintiff  extralateral 
rights  in  the  Johnstown  tract  to  the  extent  defined  in  the  decree. 
The  only  cases  we  know  of  where  this  question  has  been  dis- 
cussed, directly  or  indirectly,  are  the  following :  Boston  &  Mon- 
tana Con.  C.  &  S.  Min.  Co.  v.  M .  0.  P.  Co.,  89  Fed.  529 ;  Butte 
&  Boston  Min.  Co.  v.  Societe  Anowyme  Des  Mines  De  Lexing- 
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ton,  23  Mont.  177;  Montana  M.  Co.  v.  St.  Louis  M.  Co.,  102 
Fed.  430. 

The  district  court  erred  in  re-taxing  plaintiff'3  costs  and  in 
allowing  the  costs  included  in  the  order.  The  rule  with  refer- 
ence to  costs  is  that  all  costs  in  a  civil  action  are  strictly  statu- 
tory. Under  the  common  law,  costs  were  unknown,  and  it  is 
only  where  provision  is  made  by  express  law  for  their  allowance 
that  costs  can  be  taxed.  (O'Neill  v.  Kansas  City  S.  &  M.  R. 
Co.,  31  Fed.  663;  Studwell  v.  Cook,  38  Conn.  549;  People  v. 
Pierce,  6  111.  553;  Orr  v.  Haskell,  2  Mont.  350;  13  Century 
Digest,  pp.  13-14.) 

Under  the  circumstances  of  this  case  the  burden  of  proof  of 
the  necessity  and  reasonableness  of  all  of  the  cost  charges  which 
are  controverted  in  this  action  is  upon  the  plaintiff.  {Miller  v. 
Highlamd  Ditch  Co.,  27  Pac.  536 ;  Griffith  v.  Montandon,  35 
Pac.  704.) 

Cost  of  surveys  is  not  a  proper  item  of  costs  and  cannot  be 
taxed.  (Ela  v.  Knox,  46  K  H.  16 ;  N.  H.  Land  Co.  v.  Tilton, 
29  Fed.  764 ;  Rothery  v.  N.  Y.  Rubber  Co.,  90  K  Y.  30 ;  Weiss 
v.  Meyer,  24  Oregon,  106 ;  Hughes  v.  Providence  R.  Co.,  2  R. 
I.  493;  Tuck  v.  Olds,  29  Fed.  883;  Heath  v.  Walton,  9  Pa. 
Dist  218.) 

The  stenographers'  fees  for  copies  of  the  evidence  are  not 
taxable  as  costs.  (Mark  v.  City  of  Buffalo,  87  N.  Y.  184; 
Roundlree  v.  Remburt,  71  Fed.  255 ;  Barclay  v.  Copeland,  86 
Cal.  493;  The  William  Branfoot,  52  Fed.  390;  Atwood  v.  Jac- 
quith,  63  Fed.  561;  Hoyt  v.  Detroit,  etc.  Co.,  55  Mich.  347;  ■ 
Thurston  v.  Luce,  61  Mich.  486 ;  Monahwi  v.  Qodkin,  100  Fed. 
196 ;  Cohen  v.  Niell,  65  N".  Y.  Supp.  695 ;  Hamilton  v.  Butler, 
20  N.  Y.  Supp.  654;  McDonald  v.  Burke,  2  Idaho,  995;  Sea- 
songood  v.  N.  Y.  R.  Co.,  18  K  Y.  Supp.  775 ;  City  of  Los  An- 
geles v.  Pomeroy,  124  Cal.  597.) 

Cost  of  making  models  cannot  be  taxed  as  costs.  (Worcester 
v.  Handy,  23  Fed.  49 ;  Kelly  v.  Springfield  R.  Co.,  83  Fed. 
183 ;  Parker  v.  Bigler,  Fed.  Case  No.  10,726 ;  Hussey  v.  Brad- 
ley, Fed.  Case  No.  60,746  a.) 
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Messrs.  McHaiton  &  Cotter,  Mr.  James  M.  Denny,  Mr. 
Charles  R.  Leonard,  Mr.  Robert  B.  Smith,  Messrs.  Toole  & 
Bach,  and  Messrs.  Cullcn,  Day  &  Cullen,  for  Respondent. 

Defendant's  contention  that  the  district  court  erred,  or  that 
it  was  in  any  wne  prejudiced  by  the  action  of  the  court,  in  dis- 
missing the  first  cause  of  action,  is  without  any  merit  (Code 
of  Civil  Procedure,  Sees.  460,  672,  1004 ;  Cooper  v.  Wilson, 
32  X,  W.  261 ;  State  ex  rel.  Reins  v.  District  Court,  22  Mont 
457 ;  Waterloo  Min.  Co.  v.  Doe  et  al.,  82  Fed.  45 ;  Kitcherside 
v.  Meyers,  10  Oregon,  23 ;  Creely  v.  Brick  Co.,  103  Mass.  515 ; 
O'Hara  v.  Parker,  39  Pac.  1004;  Gregory  v.  Bank,  20  K  W. 
286;  Leivis  v.  Soxde,  52  Iowa,  11;  Love  v.  Bryson,  22  S.  W. 
341 ;  Reynes  v.  Dumoni,  130  U.  S.  354 ;  Broun  v.  Iron  Co., 
134  U.  S.  535-6.) 

The  action  as  presented  by  the  pleadings  and  tried  is  one  in 
equity.  (Callanan  v.  Juddet  al.,  23  Wis.  343 ;  Truman  v.  Mc- 
Cullum  et  al.,  20  Wis.  379 ;  Section  17,  First  Div.  C.  C.  P., 
Laws  of  1877 ;  Section  17,  Code  of  Civil  Procedure,  Revised 
Stat.  1879 ;  Section  354,  Code  of  Civil  Procedure,  Revised  Stat 
1879 ;  Wolverton  v.  Nichols,  5  Mont  90 ;  MUligan  v.  Savery 
et  al,  6  Mont  129 ;  Sklower  v.  Abbott,  19  Mont  228 ;  Murray 
v.  Polglase,2Z  Mont.  413 ;  Finch  v.  Kent,  24  Mont  278 ;  Stale 
v.  Kennedy,  24  Mont.  56 ;  In  re  Buri-ow&,  7  Pac.  148 ;  State  v. 
Saunders,  18  L.  R.  A.  646 ;  Hall  v.  Armstrong,  20  L.  R.  A. 
366 ;  Merced  Min,  Co.  v.  Fremont,  7  Cal.  317 ;  Brandt  v.  Whea- 
ton,  52  Cal.  430 ;  Hancock  v.  Plummer,  66  Cal.  337 ;  Polack  v. 
Gurnee,  66  Cal.  267 ;  Benson  v.  Slwtwcll,  87  Cal.  60 ;  Reynolds 
v.  Lincoln,  71  Cal.  186 ;  Castro  v.  Barry,  79  Cal.  443 ;  Mantle 
v.  Noyes,  5  Mont.  275,  127  U.  S.  348 ;  Garfield  Min.  Co.  v. 
Hammer,  6  Mont  53,  130  U.  S.  291 ;  Holland  v.  Challen,  110 
U.  S.  15 ;  Reynolds  v.  Cratvfordsville  Bank,  112  U.  S.  408 ; 
Palmer  v.  Israel,  13  Mont  212 ;  Merchants'  Bank  v.  Greenhood, 
16  Mont  434;  Banks  v.  Lee  (Conn.),  27  Am.  Dec.  713;  Hart- 
ford  v.  Chapman,  21  Conn.  488 ;  Swift  v.  Larrabee,  31  Conn. 
225  >  Wier  v.  Mundell  (Pa.),  3  Brewst  594;  Weiter  v.  Arnett, 
8  Ark.  57 ;  Boyce's  Execs  v.  Grandy,  3  Peters,  210 ;  Rose's 
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Xotes  on  U.  S.  Reports,  Vol.  3,  p.  49 ;  Henderson  v.  Johns,  13 
Colo.  288 ;  Woodward  v.  Seely,  11  111.  157 ;  Dissenting  opinion 
of  Judges  Scholfield  and  Mulkey  in  Hutchinson  v.  Howe,  100 
111.  20;  Foree  v.  Slubbs  (Neb.),  59  X.  W.  798;  Arndt  v. 
Griggs,  134  U.  S.  316 ;  Angus  v.  Craven,  64  Pac.  1091 ;  Pardee 
v.  Murray  et  al.,  4  Mont.  234 ;  Montana  Min.  Co.  v.  St.  Louis 
M.  &  M.  Co.,  102  Fed.  435;  Perego  v.  Dodge,  163  U.  S.  158; 
Gillis  v.  Downey,  85  Fed.  483 ;  Wehrman  v.  Conklin,  15  Sup. 
Ct.  Eep.  129 ;  Roberts  v.  N.  P.  R.  R.  Co.,  158  U.  S.  1 ;  Migeon 
et  al.  v.  Mont.  Cen.  Ry.  Co.,  77  Fed.  249 ;  Gatch  v.  Garretson, 
69  X.  W.  550-52 ;  Stark  v.  Starrs,  6  Wall.  409 ;  More  v.  Stein- 
bach,  127  U.  S.  70;  St.  Louis  M.  &  M.  Co.  v.  Mont.  M.  Co., 
58  Fed.  129 ;  Smith  v.  Wingard,  13  Pac.  717 ;  Bigelow  v.  Chat- 
terton,  51  Fed.  615 ;  O'Neill  v.  Tyler,  53  X.  W.  439 ;  Del  Monte 
M.  £  M.  Co.  v.  Last  Chance  M.  &  M.  Co.,  18  Sup.  Ct.  Rep. 
895;  Wallrath  v.  Champion  M.  Co.,  18  Sup.  Ct.  Rep.  909; 
Bullion-Beck  Co.  v.  Eureka  Hill  M.  Co.,  11  Pac.  515 ;  Lee  v. 
Watson,  15  Mont.  233;  C.  P.  G.  M.  Co.  v.  Chrisman,  65  Pac 
87;  Pennie  v.  Ilildreth,  81  Cal.  127;  Sections  17  and  366,  C. 
C.  P.,  Compiled  Statutes  of  1887;  Section  1310,  C.  C.  P.  of 
1895;  Castro  v.  Berry,  79  Cal.  443.) 

The  court  did  not  err  in  refusing  to  grant  a  trial  by  jury. 
(Pomeroy  on  Specific  Performance  of  Contracts,  Sec.  474; 
Dimick  v.  Shaw,  94  Fed.  266;  Waterloo  M.  Co.  v.  Doe  et  al, 
82  Fed.  45  ;  Griffin  v.  Fries,  23  Fla.  173 ;  Montgomery  &  F.  JR. 
Co.  v.  McKenzie,  85  Ala.  546 ;  Tayloe  v.  Merchants1  Fire  Ins. 
Co.,  9  How.  390 ;  Gormley  v.  Clark,  134  U.  S.  p.  345 ;  Corning 
v.  Troy  Iron,  etc.,  40  X.  Y.  191 ;  Kennedy  v.  Aggat,  93  X.  Y. 
539;  Schillinger  Cement  Co.  v.  Arnott,  152  X.  Y.  584;  Idaho- 
Oregon  Land  Co.  v.  Bradbury,  132  U.  S.  515 ;  Basey  v.  GaUar 
gher,  1  Mont.  457,  20  Wall.  670;  Fabian  v.  Collins.  3  Mont. 
215 ;  Horbuckle  et  al.  v.  Stafford,  111  U.  S.  389 ;  Angus  v.  Cra- 
ven, 64  Pac.  1091 ;  Sanford  v.  Gates,  Townsend  &  Co.,  21  Mont 
286;  Loftus  v.  Fisher,  113  Cal.  286;  Sheerer  v.  Goodwin,  125 
Cal.  154.) 

There  has  been  "due  process  of  law"  in  the  present  action, 
for  the  trial  was  had  according  to  the  settled  course  of  judicial 


27  Mont]       M.  O.  P.  Co.  v.  B.  &  M.  C.  C.  &  S.  M.  Co.        295 

proceedings.  (Walker  v.  Suvinet,  92  U.  S.  90;  Canard  v.  Lou- 
isiana, 92  U.  S.  430 ;  McMillan  v.  Anderson,  95  U.  S.  37 ;  Da- 
vidson  v.  New  Orleans,  96  IT.  S.  97 ;  Missouri  v.  Lewis,  101 
TJ.  S.92;  ite  pa?*te  Wall,  107  U.  S.  265;  Kansas  v.  Zte&oZd, 
123  U.  S.  623;  Eilenbecleer  v.  Plymouth  Co.  Dist.  CL,  134  U. 
S.  31.) 

The  notice  of  location  of  the  Pennsylvania  claim  was  abso- 
lutely void.  (Russell  v.  Hcyt,  4  Mont.  412;  McBurney  v. 
Berry,  5  Mont.  300 ;  OWonnell  v.  Glenn,  8  Mont.  248 ;  Id.  9 
Mont.  452 ;  Metcalf  v.  Prescoti,  10  Mont  283 ;  McCowan  v. 
Maclay,  16  Mont.  234 ;  Black's  Law  Dictionary,  p.  1226  "void" ; 
Lindley  on  Mines,  Par.  397,  and  Par.  398 ;  Moyle  v.  Btdlene, 
44  Pac.  69.)  The  district  court  committed  no  error  in  exclud- 
ing from  evidence  the  notice  of  location  of  the  Pennsylvania 
claim.  (Smelting  Co.  v.  Kemp,  104  U.  S.  636 ;  Kahn  v.  Old 
Telegraph  Min  Co.,  2  Utah,  174 ;  Champion  Min.  Co.  v.  C.  W. 
G.  Min.  Co.,  75  Cal.  78 ;  Last  Chance  Min.  Co.  v.  Tyler  Mm. 
Co.,  61  Fed.  567 ;  20  Am.  &  Eng.  Enc.  of  Law,  p.  726 ;  Garland 
v.  Winn,  20  How.  8;  Lindsay  v.  II awes,  3  Black,  554;  Cor- 
nelius v.  Kessel,  128  \J.  S.  456;  Kilbourn  v.  Thompson,  103 
U.  S.  168 ;  Railroad  Tax  Case,  8  Sawyer,  274 ;  Chicago  v.  State, 
134  U.  S.  418;  Windsor  v.  McVeigh,  93  U.  S.  274;  McVeigh 
v.  U.  S.,  11  Wall.  267 ;  Bonoker  v.  Evans,  16  Adolphus  &  Ellis, 
N.  S.  -170;  Calder  v.  Bull,  3  Dallas,  388;  lindley  on  Mines, 
Sees.  539,  630,  637,  632 ;  In  re  Am.  Hill  Quartz  Mine,  Sickles' 
Min.  Dec.  377,  S.  C.  Com'rs'  Dec.  id.  384;  Gold  Blossom  Quartz 
Mine,  2  L.  D.  767 ;  Am.  Hill  Quartz  Mine,  5  Copp's  L.  O.  114 ; 
Id.,  6  Copp's  L.  O.  1 ;  Aurora  Hill.  Consol.  M.  Co.  v.  85  Min. 
Co.,  34  Fed.  514;  Deno  v.  Griffin,  20  Xev.  249;  Alta  M.  &  S. 
Co.  v.  Benson  M.  &  S.  Co.  (Arizona),  16  Pac.  565;  145  U.  S. 
428;  Deffebach  v.  Haivhe,  115  U.  S.  392;  Copp's  U.  S.  Min. 
Lands,  254.) 

MR.  CHIEF  JUSTICE  BRAXTLY  delivered  the  opinion 
of  the  court. 

This  action  was  brought  to  recover  damages  for  trespass  upon 
a  portion  of  the  Johnstown  (patented)  lode  mining  claim,  situ- 
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ate  in  Silver  Bow  county.  In  a  second  cause  of  action  the  plain- 
tiff asks  that  its  title  be  quieted  to  the  premises  in  controversy, 
and  that  defendant  be  restrained  from  trespassing  pendente  lite, 
and,  upon  final  decree,  that  it  be  perpetually  enjoined  from 
trespassing  or  asserting  any  right  or  title  to  plaintiff's  property. 
Before  the  cause  was  set  for  trial,  the  plaintiff  was,  by  leave  of 
court,  allowed  to  dismiss  the  first  cause  of  action  without  preju- 
dice. The  cause  then  proceeded  as  one  in  equity  to  determine 
an  adverse  claim  made  by  defendant  under  Section  1310  of  the 
Code  of  Civil  Procedure. 

The  complaint  alleges,  in  substance,  that  the  plaintiff  is,  and 
for  a  long  timo  has  been,  the  owner  and  in  possession  of  the 
portion  of  the  Johnstown  described,  and  of  all  of  the  veins,  lodes 
and  ledges  having  their  tops  or  apices  therein ;  that  the  top  or 
apex  of  a  certain  vein,  bearing  gold,  silver  and  copper,  lying 
within  the  surface  boundaries  of  the  Johnstown  lode,  extends 
through  the  whole  length  of  the  claim,  and  is  substantially  par- 
allel with  the  side  lines  thereof;  that  it  is  intersected  by  the 
end  lines  of  the  claim,  which  are  parallel;  that  said  apex  lies 
within  the  lines  of  the  part  described,  and  passes  through  the 
east  and  west  end  lines  thereof;  that  said  vein,  in  its  course 
downward  into  the  earth,  so  far  departs  from  the  perpendicular 
as  to  extend  beyond  the  south  side  line  of  the  Johnstown  claim, 
and  of  the  premises  owned  by  the  defendant  within  the  Johns- 
town, and  into  and  beneath  that  certain  other  claim  known  as 
the  "Pennsylvania,"  the  greater  portion  of  which  is  claimed  by 
the  defendant;  that  this  claim  lies  partly  adjacent  to  and  south 
of  the  plaintiff's  premises;  that  plaintiff  is  the  owner  and  in 
possession  of  said  vein  or  ledge,  not  only  to  the  extent  of  those 
parts  of  it  which  lie  within  the  vertical  planes  extending  down- 
ward through  the  surface  boundaries  of  the  conveyed  portion, 
but  also  of  all  portions  lying  outside  of  these  planes,  and  be- 
tween two  planes  drawn  downward,  the  one  through  the  east 
end  line  of  the  Johnstown  claim,  and  the  other  through  the  west 
end  line  of  the  part  described,  so  extended  in  their  own  direc- 
tion, respectively,  as  to  intersect  the  exterior  portion  of  said 
vein  beneath  the  surface  of  the  Pennsylvania  claim,  and  north 
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of  a  plane  extending  from  the  north  side  line  of  the  said  claim 
at  the  surface  into  the  earth  toward  the  the  south  at  an  angle 
of  40  degrees  below  the  horizon ;  that  all  the  ores,  minerals  and 
metals  lying  within  said  planes  are  owned  by  the  plaintiff 
throughout  the  entire  depth  of  the  vein;  that  the  defendant 
claims  an  estate  or  interest  adverse  to  the  plaintiff  in  those 
parte  of  the  vein  lying  outside  of  the  plaintiff's  surface  lines 
and  beneath  the  Pennsylvania  claim;  that  this  claim  of  the 
defendant  casts  a  cloud  upon  plaintiff's  title  to  such  exterior 
parts  of  said  vein,  and  interferes  with  the  plaintiff's  use  and 
enjoyment  of  its  property  ;  that  said  assertion  of  interest  by  the 
defendant  is  without  right  or  title ;  that  the  plaintiff's  title  can- 
not be  quieted  or  adequately  protected  by  one  or  more  actions 
at  law,  because  numerous  suits  between  the  paities,  involving 
the  title  of  the  plaintiff  to  different  portions  of  the  vein  under- 
lying defendant's  surface,  will  be  necessary ;  that  the  defendant 
has  entered  upon  certain  portions  of  the  vein  beneath  the  sur- 
face of  the  Pennsylvania  claim,  has  extracted  valuable  ores 
therefrom,  and  is  engaged  in  prosecuting  mining  developments 
for  the  purpose  of  removing  other  valuable  ores ;  that  said  entry 
is  without  right  and  against  the  wish  of  plaintiff;  that  the  de- 
fendant threatens  to  continue  to  enter  upon  the  vein  of  plain- 
tiff, and  to  extract,  remove,  and  convert  to  its  own  use  valuable 
ores  belonging  to  plaintiff;  that  plaintiff  does  not  know  and 
cannot  ascertain  the  value  of  the  ores  so  taken  away ;  and  that, 
if  the  defendant  be  not  enjoined,  the  plaintiff  will  be  compelled 
to  resort  to  a  multiplicity  of  suits  to  protect  its  rights,  while  in 
the  meantime  its  estate  is  being  wasted  and  destroyed.  The 
prayer  demands  that  the  defendant  be  required  to  set  forth  the 
nature  of  its  claims;  that  it  be  adjudged  that  defendant  has  no 
right  or  title  to  any  part  of  the  vein  or  ore  bodies  in  controversy, 
that  the  plaintiff's  title  be  quieted,  and  that  defendant  be  forever 
enjoined  from  removing  any  ores  therefrom  or  asserting  any 
right  or  title  thereto. 

The  defendant,  in  its  answer,  makes  the  following  denials: 
That  the  plaintiff  is  the  owTner  of  the  veins,  lodes  or  ledges  hav- 
ing their  tops  or  apices  within  the  premises  described,  or  is  en- 
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titled  to  the  possession  of  them  throughout  their  entire  depth ; 
that  the  top  or  apex  of  any  veins  or  lodes  lies  within  the  Johns- 
town lode  claim,  or  that  the  said  tops  or  apices  extend  through 
the  length  of  the  claim  parallel,  to  the  side  lines,  and  pass 
through  the  end  lines  thereof ;  that  the  top  or  apex  of  any  of  the 
veins  or  ledges  described  lies  within  the  portion  of  the  Johns- 
town owned  by  plaintiff,  or  passes  on  its  strike  through  the  end 
lines  thereof ;  that,  while  the  vein  claimed  by  defendant  so  far 
departs  from  the  perpendicular  on  its  dip  as  to  extend  under  the 
Pennsylvania,  it  passes  through  the  end  lines  of  the  claim  or 
the  part  thereof  owned  by  the  plaintiff ;  that  the  plaintiff  is  the 
owner  of  the  parts  of  the  vein  lying  outside  of  the  lines  of  the 
Johnstown  claim/  and  within  the  planes  described  by  plaintiff-; 
that  the  plaintiff  is  the  owner  of  any  vein  within  the  Pennsyl- 
vania claim,  whether  beneath  the  plane  extending  into  the  earth 
at  an  angle  of  40  degrees  below  the  horizon  from  the  north  side 
line  of  said  claim,  or  not ;  that  the  plaintiff  is  the  owner  of  any 
ore  bodies  beneath  said  plane ;  that  any  claim  of  the  defendant 
thereto  casts  a  cloud  upon  plaintiff's  title,  or  restricts  the  plain- 
tiff's enjoyment  thereof ;  that  the  claim  of  the  defendant  is  with- 
out right  or  title ;  that  the  right  or  title  of  plaintiff  cannot  be 
protected  by  one  or  two  actions  at  law,  or  that  numerous  actions 
ought  to  follow  between  the  plaintiff  and  the  defendant  touching 
different  portions  of  the  vein  or  lode  of  the  plaintiff  underlying 
the  Pennsylvania  claim ;  that  it  has,  by  underground  workings 
or  otherwise,  entered  upon  the  lode  claimed  by  plaintiff  within 
the  Pennsylvania  claim,  or  at  all,  and  extracted  valuable  ores 
therefrom,  or  that  it  is  now  engaged  in  so  doing;  that  the  ex- 
traction of  any  ores  from  said  lode  by  the  defendant  is  against 
the  wishes  of  the  plaintiff,  or  that  the  defendant  is  continuing 
or  threatens  to  continue  to  extract  ores  therefrom  and  to  con- 
vert them  to  its  own  use,  against  the  wishes  of  the  plaintiff; 
that,  unless  the  defendant  is  restrained  and  enjoined  from  en- 
tering upon  said  vein  and  removing  ores  therefrom,  it  will  con- 
tinue to  do  so,  to  the  great  or  any  injury  of  plaintiff ;  that  the 
plaintiff  cannot  ascertain  the  value  of  the  ores  which  the  de- 
fendant is  extracting  or  will  extract ;  and  that  the  plaintiff  will 
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be  compelled  to  bring  a  multiplicity  of  suits  against  defendant 
in  order  to  protect  its  property.  After  asserting  that  any  claim 
of  the  plaintiff  to  the  veins  and  ore  bodies  in  controversy  is 
without  right,  and  that  the  plane  drawn  at  an  angle  of  40  de- 
grees below  the  horizon  from  the  north  side  line  of  the  Penn- 
sylvania claim  would  include  numerous  veins  lying  south  of  the 
vein  claimed  by  plaintiff,  because  said  vein  has  a  much  steeper 
dip  than  the  plane,  the  answer  proceeds  to  allege  affirmatively 
that  a  suit  brought  by  defendant  against  the  plaintiff  in  the 
circuit  court  of  the  United  States  to  determine  the  rights  of  the 
parties  to  all  ores  found  beneath  the  surface  of  the  Pennsyl- 
vania claim  is  still  pending  and  undetermined ;  that  the  plaintiff 
herein  has  appeared  in  the  action ;  that  said  action  puts  in  ques- 
tion the  title  to  all  ores  or  ore  bodies  described  in  the  complaint 
herein;  and  that  said  United  States  court  has  acquired  juris- 
diction of  all  matters  involved  in  this  controversy.  It  is  further 
alleged  that  the  plaintiff,  by  claiming  the  title  to  all  ores  beneath 
a  plane  descending  into  the  earth  *at  an  angle  of  40  degrees,  is 
claiming  to  a  boundary  plane  different  from  the  dip  of  the  vein, 
and  that  by  reason  thereof  there  is  included  in  plaintiff's  claim 
numerous  veins  which  cannot  possibly  have  their  tops  or  apices 
in  plaintiff's  ground. 

In  an  amendment  to  this  answer  the  defendant  admits  that 
the  plaintiff  was  at  the  beginning  of  the  action  in  possession  of 
workings  within  the  Pennsylvania  ground  below  the  400-foot 
level  and  above  the  900-foot  level,  and  avers  that  it  was  also  in 
possession  of  the  small  triangle  of  ground  in  the  northeast  cor- 
ner of  the  claim,  but  denies  that  it  had  possession  of  any  other 
part  or  portion  of  the  claim.  It  further  avers  that  to  the  south 
of  and  above  these  workings  there  were  other  veins  and  ore 
bodies,  all  of  which  were  in  the  possession  of  the  defendant. 

To  this  amendment  plaintiff  made  reply,  reiterating  its  claim 
of  possession,  not  only  of  all  the  ore  bodies  exposed  in  its  work- 
ings, but  throughout  the  entire  depth  of  the  vein  on  its  dip. 

At  the  conclusion  of  the  evidence,  the  plaintiff,  by  leave  of 
court,  made  amendments  to  the  complaint  by  so  changing  the 
language  therein  as  to  include  all  veins  having  their  tops  or 
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apices  within  the  conveyed  portion  of  the  Johnstown  claim,  and 
passing  through  one  or  both  of  the  end  lines  of  the  claim.  There 
was  added,  also,  an  allegation  that  plaintiff  had  title  to  and 
possession  of  the  small  triangular  piece  of  ground  in  the  north- 
east corner  of  the  Pennsylvania,  and  that  the  defendant  was,  at 
the  beginning  of  the  action,  engaged  in  committing  trespasses 
upon  the  plaintiff's  ore  and  ore  bodies  beneath  the  surface  of 
this  triangular  piece  of  ground,  and  beneath  the  surface  of  the 
Snow  Bird  claim  and  the  portion  of  the  Johnstown  claim  be- 
longing to  defendant,  to  the  south  of  plaintiff's  premises.  The 
prayer  was  amended  so  as  to  demand  that  the  decree  quiet  title 
to  these  portions  of  the  vein,  as  well  as  to  the  portions  beneath 
the  part  of  the  Pennsylvania  claim  belonging  to  the  defendant. 

Upon  the  filing  of  these  amendments,  the  defendant  moved 
the  court  for  a  continuance  of  the  cause,  upon  the  ground  that 
new  issues  were  presented,  which  it  was  not  prepared  to  me?c. 
The  motion  was  denied,  and  the  defendant  required  to  answer 
at  once.  This  it  did.  The  amended  answer  admits  ownership 
in  plaintiff  of  the  small  portion  of  the  Pennsylvania  claim  de- 
scribed. The  defendant  then,  besides  denying  substantially 
the  amended  allegations,  avers  that  much  of  the  work  done  by 
plaintiff  in  the  Pennsylvania  claim  has  been  done  upon  veins 
having  their  tops  or  apices  within  the  boundaries  of  that  claim, 
or  within  the  Johnstown  claim  outside  of  the  plaintiff's  prem- 
ises, and  that  at  the  beginning  of  the  action  the  plaintiff  had 
not  the  possession  of  any  of  the  veins  or  workings  within  the 
Pennsylvania  or  Johnstown  claims  south  of  the  plaintiff's  prem- 
ises, except  by  a  wrongful  entry  thereon  by  underground  work- 
ings, and  by  occupying  the  same  against  the  wishes  of  defendant. 
It  is  further  averred  that  the  defendant  is  the  owner  and  in 
possession  of  the  Pennsylvania  claim,  except  the  portion  de- 
scribed, and  of  the  Johnstown  claim  outside  of  and  to  the  south 
of  plaintiff's  premises,  and  claims  to  own  the  ores  beneath  the 
surface  of  these  claims,  and  also  beneath  the  Snow  Bird  claim, 
so  far  as  they  lie  within  veins  having  their  tops  or  apices  within 
the  portion  of  the  Johnstown  owned  by  it. 

To  these  averments  the  plaintiff  made  reply,  which  contains 
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denials  and  a  reiteration  of  many  of  the  allegations  set  forth  in 
the  complaint  When  the  issues  were  made  up,  the  defendant 
renewed  its  motion  for  a  postponement  of  the  case,  and  offered 
to  file  affidavits  showing  surprise  at  the  court's  action.  The 
motion  was  again  denied.  Thereupon,  after  argument,  the 
cause  was  submitted.  Findings  were  made  in  favor  of  the 
plaintiff,  and  judgment  entered  thereon,  granting  the  relief  de- 
manded. From  the  judgment  and  an  order  denying  a  new  trial, 
the  defendant  has  appealed. 

To  elucidate  the  pleadings  and  illustrate  the  questions  at  is- 
sue, reference  may  be  had  to  the  subjoined  diagrams;  the  one 
representing  the  contention  of  the  plaintiff,  and  the  other  that 
of  defendant: 


0/4  a  M*  Z 
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The  Pennsylvania  claim  was  located  on  June  18,  1877,  and 
patent  issued  to  the  locators  on  April  9,  1886.  The  Ranis  was 
located  on  October  2, 1878,  and  a  patent  issued  on  June  5, 1884. 
The  Johnstown  was  located  on  January  4,  1879,  and  patent  is- 
sued on  Nbvember  15,  1884.    The  portion  of  the  Johnstown  in- 
dicated by  the  letters  A,  B,  C,  D,  E,  F,  which  will  hereafter 
be  referred  to  as  the  "conveyed  portion,"  belongs  to  the  plain- 
tiff.    The  plaintiff  is  also  the  owner  of  the  Rarus.    For  some 
reason  not  explained  in  this  record,  the  Rarus  patent,  though 
that  claim  is  older  than  the  Johnstown,  excluded  the  part  in 
conflict  with  the  Johnstown.    The  patentees  of  the  latter  there- 
fore acquired  title  to  the  part  in  conflict.    The  portion  in  con- 
flict between  the  Rams  and  the  Pennsylvania  belongs  to  the 
plaintiff.     The  defendant  is  the  owner  of  the  Pennsylvania, 
'  except  the  portion  in  conflict,  and  also  of  the  Johnstown,  except 
the  conveyed  portion.     The  Pennsylvania  and  Johnstown  were 
located  by  the  same  persons,  and  the  plaintiff  and  the  defendant 
obtained  title  from  these  original  locators  by  mesne  conveyances. 
The  triangular  portion  of  the  Snow  Bird  between  the  Johnstown 
and  the  Pennsylvania  is  not  owned  by  either  of  the  parties.  The 
controversy  involves  the  situation  of  the  apex  of  the  veins  in 
the  conveyed  portion,  and  their  continuity  and  identity  to  the 
ore  bodies  found  in  the  workings  down  to  the  900-foot  level  be- 
neath the  surface  of  the  Snow  Bird,  the  northern  portion  of  the 
Pennsylvania,  and  the  Johnstown  south  of  the  conveyed  por- 
tion.    The  plaintiff  claims  that  the  veins  indicated  upon  dia- 
gram 1  dip  to  the  south  at  an  angle  of  about  70  degrees  from 
the  horizon,  thus  departing  into  the  territory  belonging  to  the 
defendant;  this  situation  being  made  apparent  from  the  identity 
and  continuity  of  the  veins  from  the  apex  down  to  the  900-foot 
level  by  numerous  workings  along  the  vein  upon  its  dip  and 
strike.     It  claims  that  it  is  entitled  to  these  veins  on  their  dip 
and  along  the  strike  between  perpendicular  planes  descending 
into  the  earth,  one  parallel  with  the  east  end  line  of  the  Johns- 
town at  a  point  where  the  veins  pass  through  the  south  side  line 
of  the  Johnstown,  and  the  other  through  the  line  E,  F,  extended 
in  its  own  direction  until  it  meets  the  west  end  line  of  the  Johns- 
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town  extended,  and  thence  in  the  direction  of  that  line.  The 
defendant's  contention  is  that  two  of  these  veins  pass  on  their 
strike  through  the  north  and  south  side  lines  of  the  Johnstown, 
that  plaintiff  has  no  extralateral  rights  upon  them  in  the  direc- 
tion of  the  Pennsylvania  claim,  and  that  the  third  or  discovery 
vein  has  not  been  sufficiently  developed  to  indicate  what  plain- 
tiff's rights  are.  It  also  claims  that  the  ore  bodies,  in  contro- 
versy are  found  in  veins  having  their  tops  or  apices  in  the  Penn- 
sylvania, and  the  portion  of  the  Johnstown  outside  of  the  con- 
veyed portion,  and  hence  that  the  plaintiff  has  no  right  to  them. 
There  is  a  further  contention  that,  though  the  identity  and  con- 
tinuity of  the  veins  having  their  tops  or  apices  in  the  conveyed 
portion  be  established  as  claimed  by  plaintiff,  they  unite  on  their 
dip  with  other  veins  having  their  tops  or  apices  in  the  Pennsyl- 
vania claim,  and  belong  to  the  defendant  below  the  point  of 
union,  by  virtue  of  the  prior  location  of  this  claim.  Still  an- 
other contention  is  made  by  the  defendant,  that  there  is  a  fault 
extending  through  the  country  covered  by  the  claims  in  this 
controversy ;  that  it  is  indicated  in  the  formation  of  the  country 
by  two  fault  fissures,  substantially  parallel  with  each  other  and 
with  the  east  end  line  of  the  Rarus,  as  shown  on  diagram  2  by 
the  word  "Fault"  over  the  dark  shading,  and  descending  into 
the  earth  at  an  angle  of  about  50  degrees  to  the  northwest ;  that 
this  fault,  occasioned  by  geological  disturbances  in  the  crust  of 
the  earth,  wras  attended  by  such  a  movement  of  the  portion  be- 
tween the  fissure  planes  as  to  cut  off  the  continuity  and  identity 
of  the  veins  so  that  they  cannot  be  followed  from  the  west 
through  the  fault;  and  that  the  plaintiff's  extralateral  rights 
upon  the  veins  do  not  extend  to  the  ore  bodies  in  controversy, 
because  they  are  cut  off  on  their  dip  by  the  plane  of  the  fault 
toward  the  northwest  This  contention  will  be  understood  by 
reference  to  the  diagrams  accompanying  the  opinion  of  this 
court  in  Anaconda  Copper  Milling  Co.  v.  Heinze,  27  Mont  161, 
69  Pac.  909.  In  those  diagrams  the  position  of  these  fault 
planes  is  shown  by  the  heavy  lines  at  the  900  and  1,000-foot 
levels  under  the  Snow  Bird  claim  on  diagram  1,  and  the  vein 
matter  ending  under  the  east  fault  fissure  is  shown  on  diagram 
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2.  The  situation  contended  for  by  the  defendant  in  this  case 
will  be  readily  understood  by  supposing  diagram  2  reversed, 
and  the  vein  matter  on  the  west  cut  off  by  the  fissure  on  the 
opposite  side  of  the  fault  from  that  shown. 

These  contentions  were  made  in  the  evidence.  The  pleadings 
do  not  show  upon  what  the  defendant  bases  its  adverse  claim, 
except  in  the  averment  that  the  ore  bodies  in  controversy  have 
their  apices  in  ground  belonging  to  the  defendant,  and  there- 
fore belong  to  it  by  virtue  of  its  ownership  of  the  surface  under 
which  they  are  found.  That  the  plaintiff  was  at  the  beginning 
of  the  action  in  possession  of  the  conveyed  portion  of  the  Johns- 
town is  admitted.  It  is  also  practically  admitted  that  it  was  in 
the.  possession  of  the  workings  and  ore  bodies  in  controversy, 
but  it  is  averred  that  such  possession  was  wrongful. 

1.  The  action  was  brought  on  May  2,  1898.  It  was  dis- 
missed as  to  the  first  cause  of  action  on  April  15, 1899.  At  that 
time  a  motion  was  made  by  plaintiff  asking  that  a  day  be  set 
for  the  hearing.  On  April  22d  the  hearing  was  fixed  for  May 
22d.  On  the  latter  date,  upon  application  of  the  defendant, 
the  hearing  was  postponed  until  July  24th.  On  July  24th  an 
application  for  postponement  was  again  made  by  the  defendant, 
which  was  granted,  and  the  hearing  was  fixed  for  August  11th. 
On  July  24th,  when  the  cause  was  set  for  trial,  the  defendant 
was,  upon  motion,  permitted  to  amend  its  answer.  On  August 
11th  it  submitted  a  motion  asking  that  the  cause  be  dismissed — 
First,  because  the  plaintiff  had  dismissed  the  legal  cause  of 
action  instituted  to  try  the  question  of  title  and  other  legal  is- 
sues involved,  and  the  dismissal  of  that  cause  of  action  should 
operate  as  an  abatement  of  the  equitable  cause  of  action,  the 
latter  being  merely  ancillary  to  the  former;  and,  second,  be- 
cause the  issues  presented  in  the  equitable  cause  of  action  are 
legal  issues,  and  cannot  be  tried  in  an  equitable  action.  Four 
other  grounds  were  embodied  in  the  motion,  but  they  are  sub- 
stantially repetitions  of  the  two  stated.  This  motion,  we  think, 
was  properly  denied. 

The  first  or  legal  cause  of  action  stated  was  for  damages  for 
ores  already  extracted  and  converted  by  the  defendant.     This 
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was  wholly  independent  of  the  cause  of  action  stated  in  the 
second  count.  It  contained  only  allegations  necessary  to  author- 
ize a  recovery  for  a  past  trespass,  and  had  the  plaintiff  gone  to 
trial  thereon,  and  sustained  these  allegations  by  a  preponderance 
of  the  evidence,  it  would  have  been  entitled  to  a  verdict  and 
judgment  for  a  substantial  sum.  The  second  cause  of  action 
was  designed  to  obtain  a  different  character  of  relief,  namely, 
a  determination  of  the  adverse  claim  of  the  defendant,  and  an 
injunction  to  restrain  it  from  attempting  to  assert  its  adverse 
claim  again.  It  alleges  that  the  plaintiff  is  the  owner,  entitled 
to  the  possession  and  in  the  actual  possession  of  the  property, — 
not  only  of  the  surface  of  the  claim  and  the  apex  of  the  vein, 
but  also  of  the  vein  on  its  dip  to  its  farthest  depth  ;  that  the  de- 
fendant makes  some  claim  thereto  adverse  to  the  plaintiff's 
right;  and  that  said  claim  is  without  foundation.  It  concludes 
with  a  prayer  that  the  defendant  be  compelled  to  exhibit  its 
claim,  that  the  court  declare  it  without  foundation,  and  that 
the  defendant  be  enjoined  from  ever  again  asserting  it.  Section 
1310  of  the  Code  of  Civil  Procedure  declares  that  "an  action 
may  be  brought  by  any  person  against  another  who  claims  an 
estate  or  interest  in  real  property  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim."  As  a  general  statement, 
it  is  sufficient,  under  this  section,  that  the  plaintiff  have  an  in- 
terest in  the  real  estate  in  controversy,  and  that  the  defendant 
asserts  a  claim  adverse  to  him.  It  does  not  in  terms  provide  for, 
nor  does  it  contemplate,  one  or  more  actions  at  law  by  plaintiff 
to  establish  his  title  before  he  may  require  the  defendant  to  set 
forth  the  nature  of  his  adverse  claim,*  and  have  it  determined  in 
any  form  of  action  appropriate  to  the  case.  {Castro  v.  Barry, 
79Cal.  443,  21  Pac  946;  Curtis  v.  Sutter,  15  Cal.  262;  Stark 
v.  Starr,  6  Wallace,  402,  18  L.  Ed.  925.)  If  the  plaintiff  for 
any  reason  refrains  from  asserting  his  claim  for  damages  for 
past  trespasses,  or  abandons  it  after  bringing  suit  to  establish 
it,  the  defendant  has  no  cause  of  complaint  Under  the  Code 
of  Civil  Procedure  (Section  460),  there  is  but  one  form  of  civil 
action  for  the  enforcement  or  protection  of  private  rights  or  the 
redress  or  prevention  of  private  wrongs,  and,  upon  a  cause  of 
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action  or  defense  stated,  the  court  will  proceed,  to  try  the 
cause  as  one  at  law  or  in  equity,  upon  the  issues  presented,  and 
grant  such  relief  as  the  circumstances  demand.  The  fact  that 
in  this  case  the  plaintiff  concluded  to  abandon  its  cause  of  action 
for  damages  furnished  no  reason  why  it  should  be  refused  such 
relief  as  it  could  demand  under  the  count  joined  therewith  to 
settle  the  adverse  claim. 

This  conclusion  renders  unnecessary  a  consideration  of  plain- 
tiff's argument  that  the  defendant  waived  its  right  to  interpose 
the  motion  to  dismiss  the  action  by  theretofore  moving  fpr  leave 
to  amend  its  answer  and  for  the  several  postponements  of  the 
hearing. 

2.  On  the  day  set  for  the  trial  the  defendant  asked  that  all 
the  issues  in  the  case  as  to  the  identity  and  continuity  of  the 
veins  in  controversy,  and  particularly  the  question  of  title  there- 
to, be  submitted  to  a  jury  for  a  general  verdict  as  in  an  action 
at  law.  This  request  was  denied.  Thereupon  request  was  made 
that  the  court  frame  issues  of  fact  involving  the  same  questions, 
and  submit  them  to  the  jury  for  special  findings.  This  request 
was  also  denied.  It  is  now  urged  that  the  defendant  was  en- 
titled to  a  trial  by  jury,  as  a  matter  of  right,  under  the  clause 
of  the  state  constitution  (Article  III,  Sec.  23),  declaring  that 
"the  right  of  trial  by  jury  shall  be  secured  to  all  and  remain 
inviolate,"  and  that  the  court  erred  in  refusing  it.  There  is  thus 
presented  the  important  question  whether,  in  the  class  of  cases 
to  which  this  belongs,  a  trial  by  jury  may  be  demanded  as  a 
matter  of  right  A  correct  solution  of  it  requires  an  investiga- 
tion of  the  conditions  existing  at  the  time  the  territorial  govern- 
ment was  merged  in  that  of  the  state,  for  unless  by  express  terms 
the  constitution  by  the  language  employed  therein,  manifests  an 
intention  by  the  convention  to  extend  the  right  guarantied  un- 
der this  broad  declaration  to  cases  wherein  it  could  not  there- 
tofore have  been  demanded  as  a  matter  of  right,  it  must  be  un- 
derstood as  securing  such  right  in  this  regard  only  as  existed  at 
the  time  of  its  adoption.  (State  ex  rel.  Jackson  v.  Kenme,  24 
Mont  45,  CO  Pac.  589,  and  cases  cited;  Finch  v.  Kent,  24 
Mont.  268,  61  Pac  653.)    This  rule  is  elementary.    Now,  there 
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is  nothing  in  the  constitution  manifesting  an  intention  to  extend 
the  right  to  a  jury  trial  to  cases  wherein  it  did  not  theretofore 
exist.  We  must  therefore  assume  that,  if  under  the  territorial 
government  a  jury  could  have  been  demanded  in  this  case  as  a 
matter  of  right,  it  may  be  demanded  now ;  otherwise  it  may  not 
At  the  first  session  of  the  territorial  legislature,  in  1864,  the 
following  provision  was  enacted:  "An  action  may  be  brought 
by  any  person  in  possession,  by  himself  or  his  tenant  cf  real 
property,  against  any  person  who  claims  an  estate  or  interest 
therein  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim,  estate  or  interest."  Section  233,  p.  92,  Acts 
1864-65.  It  was  adopted  from  the  statute  of  California  of  1851. 
Upon  the  adoption  of  the  Code  of  California  in  3 872,  the  sec- 
tion was  modified  so  as  to  authorize  suit  whether  the  plaintiff 
is  in  possession  or  not  The  section  as  enacted  by  the  Montana 
legislature  was  preserved  in  the  various  compilations  of  the 
Code  until  the  formation  of  the  state  government  (Codified 
Statutes  of  1871-2,  page  94,  Section  303 ;  Revised  Statutes  of 
1879,  page  110,  Section  354;  Compiled  Statutes  of  1887,  First 
Division,  page  160,  Section  366),  when  it  was  continued  in 
force  by  the  constitution  (Schedule  1).  'In  the  Code  of  1895, 
Section  1310,  supra,  was  enacted,  and  the  old  section  repealed. 
The  purpose  of  the  original  act  was  to  enlarge  the  power  of 
courts,  and  to  enable  them  to  entertain  actions  to  quiet  title  to 
real  estate  in  the  possession  of  the  plaintiff  without  the  necessity 
of  first  having  the  title  established  by  one  or  more  actions  at  law. 
Said  Field,  Chief  Justice,  after  quoting  the  statute,  in  Curtis 
v.  Sutter,  15  Cal.  260 :  "This  statute  enlarges  the  class  of  cases 
in  which  equitable  relief  could  formerly  be  sought  in  the  quiet- 
ing of  title.  It  authorizes  the  interposition  of  equity  in  cases 
where  previously  bills  of  peace  would  not  lie."  Then  af  teT  dis- 
cussing the  nature  of  bills  of  peace  under  the  old  equity  prac- 
tice, and  the  curcumstances  under  which  they  would  lie,  he  pro- 
ceeded :  "Under  the  statute  of  this  state,  it  is  unnecessary  for 
the  plaintiff  to  delay  seeking  the  equitable  interposition  of  the 
court  until  he  has  been  disturbed  in  his  possession  by  the  insti- 
tution of  a  suit  against  him,  and  until  judgment  in  such  suit 


308        M.  O.  P.  Co.  v.  B.  &  M.  C.  C.  &  S.  M.  Co.    [Dec.  T.'02 

has  passed  in  his  favor.  It  is  sufficient  if,  whilst  in  the  pos- 
session of  the  property,  a  party  out  of  possession  claim  an  estate 
or  interest  adverse  to  him.  He  can  immediately,  upon  knowl- 
edge of  the  assertion  of  such  claim,  require  the  nature  and  char- 
acter of  the  adverse  estate  or  interest  to  be  produced,  exposed, 
and  judicially  determined,  and  the  question  of  title  be  thus  for- 
ever quieted.  It  does  not  follow  from  the  fact  that  the  suit  is 
brought  in  equity  that  the  determination  of  questions  purely 
of  a  legal  character  in  relation  to  the  title  will  necessarily  be 
withdrawn  from  the  ordinary  cognizance  of  a  court  of  law.  The 
court  sitting  in  equity  may  direct,  whenever  in  its  judgment  it 
may  become  proper,  an  issue  to  be  framed  upon  the  pleadings 
and  submitted  to  the  jury.  Upon  the  verdict  of  the  jury,  if  a 
new  trial  be  not  granted,  the  court  will  then  act>  by  either  dis- 
missing the  bill,  or  by  adjudging  the  adverse  estate  or  interest 
claimed  to  be  invalid  and  of  no  effect,  and  awarding  a  perpetual 
injunction  against  its  assertion  to  the  property  in  question." 
Mr.  Pomeroy,  in  discussing  the  fundamental  principles  of 
equity,  says:  "The  exclusive  jurisdiction  includes,  secondly, 
all  civil  cases  in  which  the  remedy  to  be  granted — and,  of 
course,  the  remedial  right — is  purely  equitable,  or  one  which  is 
recognized  and  administered  by  courts  of  equity,  and  not  by 
courts  of  law.  In  the  cases  of  this  class,  the  primary  right 
which  is  maintained,  redressed,  or  enforced  is  sometimes  equita- 
ble and  is  sometimes  legal;  but  the  jurisdiction  depends,  not 
upon  the  nature  of  these  rights,  estates,  or  interests,  but  wholly 
upon  the  nature  of  the  remedies."  Then,  after  giving  various 
illustrations  of  cases  in  whiqji  courts  of  equity  have  exclusive 
jurisdiction,  lie  proceeds:  "It  is  proper  to  remark  here  that 
t!k<  statutory  legislation  of  many  states  has  increased  the  num- 
I*  r  of  enses  in  whici  purely  equitable  remedies  are  granted  for 
the  purpose  of  maintaining,  enforcing  or  defending  primary 
&,  estates,  and  interests  which  are  legal  in  their  nature,  and 
lus  enlarged  this  department  of  the  original  exclusive  juris- 
tfion  of  equity.  As  examples,  merely,  I  mention  the  statu- 
iet  tit  It*  and  determine  the  legal  estate  by  the 
i  possession  or  not  in  possession,  against  an 
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adverse  claimant  or  claimants  relying,  perhaps,  upon  another 
legal  title.  *  *  *"  (Pomeroy's  Equity  Jurisprudence,  Sec. 
138.)  It  is  thus  clear  that  the  purpose  of  the  statute  was  to 
confer  upon  courts  of  equity  the  power  to  entertain  the  action, 
which  theretofore  would  not  lie,  and  to  enable  them  to  ascertain 
and  quiet  the  title  without  the  intervention  of  a  court  at  law, 
for,  as  is  pointed  out  by  Chief  Justice  Field  in  Curtis  v.  Sutter, 
supra,  the  action  at  law  would  not  be  conclusive  as  to  the  title, 
and,  the  purpose  of  the  action  being  to  prevent  disturbance  of 
the  possession  of  the  plaintiff  and  to  protect  him  from  future 
litigation,  a  court  of  equity  could  finally  settle  the  adverse  claim, 
and  quiet  the  title  forever.  Such  has  also  been  the  holding  by  the 
California  court,  under  the  revised  section  of  the  statute,  where 
the  action  has  been  brought  by  a  person  in  possession.  {Brandt 
v.  Wheaton,  52  Cal.  430 ;  Polack  v.  Gurnee,  66  Cal.  266,  5  Pac. 
229 ;  Benson  v.  Shotwell,  87  Cal.  49,  25  Pac.  249  ;  Reynolds  v. 
Lincoln,  71  Cal.  183,  9  Pac.  176,  12  Pac.  449.)  "The  statutory 
action  to  determine  an  adverse  claim  is  an  improvement  on  the 
old  bill  of  peace.  The  statute  enlarges  the  class  of  cases  in 
which  equitable  relief  could  formerly  be  sought  in  the  quieting 
of  title.  It  is  not  necessary,  as  formerly,  that  the  plaintiff 
should  first  establish  his  right  at  law."  '  (Castro  v.  Barry,  79 
Cal.  446,  21  Pac.  946.)  Under  the  revised  form  of  the  statute, 
different  situations  may  exist  as  to  possession,  each  calling  for 
a  different  remedy.  The  plaintiff  may  be  in  possession.  The 
appropriate  remedy  is  a  suit  in  equity  to  quiet  title.  If  the 
defendant  is  in  possession,  the  appropriate  remedy  would  seem 
to  be  an  action  of  ejectment  at  law  to  try  the  question  of  title 
and  right  of  possession,  and  a  judgment  thus  obtained  against 
the  defendant  would  be  conclusive  of  the  plaintiffs  title  and 
right  to  the  possession.  It  is  held,  however,  that  a  suit  in  equity 
will  also  lie  in  this  case  (Foree  v.  Stubbs,  41  Xeb.  271,  59  K 
W.  798;  Frost  v.  Spitley,  121  IT.  S.  552,  7  Sup.  Ct  1129,  30 
L.  Ed.  1010),  provided  the  plaintiff  has  a  clear  ?egal  title.  If 
the  property  is  not  occupied,  then  the  suit  is  one  in  equity, 
for  there  is  no  form  of  legal  action  which  could,  under  such 
circumstances,  be  invoked.     (Bigeloiv  v.  Chaiterton,  51  Fed. 
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614,  2  C.  C.  A.  402.)  If  a  third  party  is  in  possession,  the 
defendant  claiming  adversely  may  be  joined  as  defendant  with 
the  party  in  possession.  (Code  of  Civil  Procedure,  Sec.  582.) 
In  that  case  the  appropriate  action  would  assume  the  aspect  of 
an  action  at  law  in  ejectment,  which  might  under  some  circum- 
stances be  joined  with  a  count  for  equitable  relief. 

The  supreme  court  of  California  has  not  always  been  consist- 
ent with  itself  in  determining  whether  the  particular  action 
was  one  in  equity  or  at  law.  The  result  of  its  decisions  seems 
to  be  that  whenever  the  action  is  in  the  nature  of  ejectment, 
either  upon  the  allegations  contained  in  the  complaint,  or  the 
nature  of  the  relief  demanded  thereon,  or  when  the  defendant 
seeks  possession  by  a  counterclaim)  of  that  nature,  the  action  is 
one  at  law,  and  either  party  is  entitled  to  have  the  legal  issues 
thus  raised  tried  by  a  jury ;  otherwise  the  suit  is  one  of  equitable 
cognizance,  and  a  jury  may  not  be  demanded  as  a  matter  of 
strict  constitutional  right.  The  following  cases,  in  addition  to 
those  already  cited,  will  be  sufficient  to  illustrate  this  statement: 
Hyde  v.  Redding,  74  Cal.  493,  16  Pac.  380 ;  Donahue  v.  Meis- 
ter,  88  Cal.  121,  25  Pac..  1096,  22  Am.  St  Rep.  283 ;  Newman, 
v.  Duane,  89  Cal.  597,  27  Pac.  66;  Angus  v.  Craven,  132  Cal. 
691,  64  Pac.  1091. 

It  may  be  stated,  as  a  general  proposition,  that  it  is  not  an 
objection  to  the  jurisdiction  of  a  court  in  equity  that  legal  ques- 
tions are  presented  for  consideration  which  might  also  arise  in 
a  court  of  law.  If  the  controversy  be  one  in  which  a  court  of 
equity  only  can  afford  the  relief  prayed  for,  its  jurisdiction  is 
unaffected  by  the  questions  involved.  (Holland  v.  Challen,  110 
U.  S.  15,  3  Sup.  Ct.  495,  28  L,  Ed.  52 ;  Smith  v.  Bank,  89  Fed. 
832,  32  C.  C,  A.  368.)  In  Holland  v.  Challen,  supra,  in  con- 
struing a  situ i I n r  statute,  the  Supreme  Cburt  of  the  United 
"The  statute  of  Nebraska  enlarges  the  class  of 
eases  in  which  relief  was  formerly  afforded  by  a  court  of  equity 
in  quieting  the  title  to  real  property.  It  authorizes  the  institu- 
tion of  legal  proceedings  not  merely  in  cases  where  a  bill  of 
peace  would  lie  (that  is,  to  establish  the  title  of  the  plaintiff 
against  nimieruus  parties  insisting  upon  the  same  right,  or  to 


27  Mont]      M.  O.  P.  Co.  v.  B.  &  M.  C.  C.  &  S.  M.  Co.        311 

obtain  repose  against  repeated  litigation  of  an  unsuccessful 
claim  by  the  same  party),  but  also  to  prevent  future  litigation 
respecting  the  property,  by  removing  existing  causes  of  contro- 
versy as  to  its  title,  and  so  embraces  cases  where  a  bill  quia  timet 
to  remove  a  cloud  upon  the  title  would  lie."  In  order  to  main- 
tain a  bill  of  peace  under  the  old  practice,  it  was  necessary  to 
allege  and  show  that  the  legal  title  had  been  successfully  main- 
tained in  one  or  more  actions  at  law.  The  ultimate  relief  sought 
was  protection  from  future  litigation  and  interference  with  the 
plaintiff's  possession.  The  actions  at  law  were  not  conclusive, 
and  the  courts  of  equity  proceeded  to  ascertain  the  title,  and 
thereupon,  when  ascertained,  to  grant  the  ultimate  relief  de- 
manded. If  it  took  jurisdiction  for  any  purpose,  it  took  juris- 
diction for  all  purposes,  and  determined  all  questions  involved, 
whether  legal  or  equitable,  and  that,  too,  without  the  interven- 
tion of  a  jury,  except  at  the  discretion  of  the  chancellor. 

We  have  made  the  foregoing  observations  in  connection  with 
the  authorities  cited  for  the  reason  that  they  are  cited  by  counsel 
and  discussed  in  their  briefs,  counsel  on  eaph  side  claiming  that 
they  support  their  theory  of  thi  law.  It  would  serve  no  useful 
purpose  to  refer  to  the  great  number  of  other  cases  cited  by 
counsel.  We  think  the  question  at  issue  must  be  decided  against 
the  contention  of  the  defendant  upon  the  decisions  of  this  court 
prior  to  the  adoption  of  the  constitution. 

The  early  case  of  Gallagher  v.  Basey,  1  Mont  457,  was  a  suit 
for  perpetual  injunction  to  restrain  the  diversion  of  water.  The 
action  was  sustained,  though  it  did  not  appear  that  the  legal 
title  had  ever  been  tried  in  an  action  at  law.  It  was  also  held 
that  the  defendants  were  not  entitled  to  a  trial  by  jury.  The 
court  proceeded  upon  the  theory  that,  its  equity  jurisdiction 
having  been  invoked  for  relief  by  injunction,  it  could  determine 
the  question  of  title  involved  in  the  first  instance,  though  it  was 
directly  put  in  issue,  and  though  it  is  the  rule  that  a  court  of 
equity  does  not  usually  interfere  in  such  cases  until  the  title 
has  been  established  by  an  action  for  damages.  This  case  was 
affirmed  by  the  supreme  court  of  the  United  States ;  that  court 
holding  that,  though  the  statute  of  the  territory  regulating  civil 
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action  or  defense  stated,  the  court  will  proceed,  to  try  the 
cause  as  one  at  law  or  in  equity,  upon  the  issues  presented,  and 
grant  such  relief  as  the  circumstances  demand.  The  fact  that 
in  this  case  the  plaintiff  concluded  to  abandon  its  cause  of  action 
for  damages  furnished  no  reason  why  it  should  be  refused  such 
relief  as  it  could  demand  under  the  count  joined  therewith  to 
settle  the  adverse  claim. 

This  conclusion  renders  unnecessary  a  consideration  of  plain- 
tiff's argument  that  the  defendant  waived  its  right  to  interpose 
the  motion  to  dismiss  the  action  by  theretofore  moving  fpr  leave 
to  amend  its  answer  and  for  the  several  postponements  of  the 
hearing. 

2.  On  the  day  set  for  the  trial  the  defendant  asked  that  all 
the  issues  in  the  case  as  to  the  identity  and  continuity  of  the 
veins  in  controversy,  and  particularly  the  question  of  title  there- 
to, be  submitted  to  a  jury  for  a  general  verdict  as  in  an  action 
at  law.  This  request  was  denied.  Thereupon  request  was  made 
that  the  court  frame  issues  of  fact  involving  the  same  questions, 
and  submit  them  to  the  jury  for  special  findings.  This  request 
was  also  denied.  It  is  now  urged  that  the  defendant  was  en- 
titled to  a  trial  by  jury,  as  a  matter  of  right,  under  the  clause 
of  the  state  constitution  (Article  III,  Sec.  23),  declaring  that 
"the  right  of  trial  by  jury  shall  be  secured  to  all  and  remain 
inviolate,"  and  that  the  court  erred  in  refusing  it.  There  is  thus 
presented  the  important  question  whether,  in  the  class  of  cases 
to  which  this  belongs,  a  trial  by  jury  may  be  demanded  as  a 
matter  of  right  A  correct  solution  of  it  requires  an  investiga- 
tion of  the  conditions  existing  at  the  time  the  territorial  govern- 
ment was  merged  in  that  of  the  state,  for  unless  by  express  terms 
the  constitution  by  the  language  employed  therein,  manifests  an 
intention  by  the  convention  to  extend  the  right  guarantied  un- 
der this  broad  declaration  to  cases  wherein  it  could  not  there- 
tofore have  been  demanded  as  a  matter  of  right,  it  must  be  un- 
derstood as  securing  such  right  in  this  regard  only  as  existed  at 
the  time  of  its  adoption.  (State  ex  rel.  Jackson  v.  Kenme,  24 
Mont  45,  60  Pac.  589,  and  cases  cited;  Finch  v.  Kent,  24 
Mont  268,  61  Pac  653.)    This  rule  is  elementary.    Kow,  there 
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is  nothing  in  the  constitution  manifesting  an  intention  to  extend 
the  right  to  a  jury  trial  to  cases  wherein  it  did  not  theretofore 
exist.  We  must  therefore  assume  that,  if  under  the  territorial 
government  a  jury  could  have  been  demanded  in  this  case  as  a 
matter  of  right,  it  may  be  demanded  now ;  otherwise  it  may  not. 
At  the  first  session  of  the  territorial  legislature,  in  1864,  the 
following  provision  was  enacted:  "An  action  may  be  brought 
by  any  person  in  possession,  by  himself  or  his  tenant  cf  real 
property,  against  any  person  who  claims  an  estate  or  interest 
therein  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim,  estate  or  interest."  Section  233,  p.  92,  Acts 
1864-65.  It  was  adopted  from  the  statute  of  California  of  1851. 
Upon  the  adoption  of  the  Code  of  California  in  3872,  the  sec- 
tion was  modified  so  as  to  authorize  suit  whether  the  plaintiff 
is  in  possession  or  not  The  section  as  enacted  by  the  Montana 
legislature  was  preserved  in  the  various  compilations  of  the 
Code  until  the  formation  of  the  state  government  (Codified 
Statutes  of  1871-2,  page  94,  Section  303 ;  Revised  Statutes  of 
1879,  page  110,  Section  354 ;  Compiled  Statutes  of  1887,  First 
Division,  page  160,  Section  366),  when  it  was  continued  in 
force  by  the  constitution  (Schedule  1).  *In  the  Code  of  1895, 
Section  1310,  supra,  was  enacted,  and  the  old  section  repealed. 
The  purpose  of  the  original  act  was  to  enlarge  the  power  of 
courts,  and  to  enable  them  to  entertain  actions  to  quiet  title  to 
real  estate  in  the  possession  of  the  plaintiff  without  the  necessity 
of  first  having  the  title  established  by  one  or  more  actions  at  law. 
Said  Field,  Chief  Justice,  after  quoting  the  statute,  in  Curtis 
v.  Sutler,  15  Cal.  260 :  "This  statute  enlarges  the  class  of  cases 
in  which  equitable  relief  could  formerly  be  sought  in  the  quiet- 
ing of  title.  It  authorizes  the  interposition  of  equity  in  cases 
where  previously  bills  of  peace  would  not  lie."  Then  after  dis- 
cussing the  nature  of  bills  of  peace  under  the  old  equity  prac- 
tice, and  the  curcumstances  under  which  they  would  lie,  he  pro- 
ceeded :  "Under  the  statute  of  this  state,  it  is  unnecessary  for 
the  plaintiff  to  delay  seeking  the  equitable  interposition  of  the 
court  until  he  has  been  disturbed  in  his  possession  by  the  insti- 
tution of  a  suit  against  him,  and  until  judgment  in  such  suit 
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has  passed  in  his  favor.  It  is  sufficient  if,  whilst  in  the  pos- 
session of  the  property,  a  party  out  of  possession  claim  an  estate 
or  interest  adverse  to  him.  He  can  immediately,  upon  knowl- 
edge of  the  assertion  of  such  claim,  require  the  nature  and  char- 
acter of  the  adverse  estate  or  interest  to  be  produced,  exposed, 
and  judicially  determined,  and  the  question  of  title  be  thus  for- 
ever quieted.  It  does  not  follow  from  the  fact  that  the  suit  is 
brought  in  equity  that  the  determination  of  questions  purely 
of  a  legal  character  in  relation  to  the  title  will  necessarily  be 
withdrawn  from  the  ordinary  cognizance  of  a  court  of  law.  The 
court  sitting  in  equity  may  direct,  whenever  in  its  judgment  it 
may  become  proper,  an  issue  to  be  framed  upon  the  pleadings 
and  submitted  to  the  jury.  Upon  the  verdict  of  the  jury,  if  a 
new  trial  be  not  granted,  the  court  will  then  act^  by  either  dis- 
missing the  bill,  or  by  adjudging  the  adverse  estate  or  interest 
claimed  to  be  invalid  and  of  no  effect,  and  awarding  a  perpetual 
injunction  against  its  assertion  to  the  property  in  question. " 
Mr.  Pomeroy,  in  discussing  the  fundamental  principles  of 
equity,  says:  "The  exclusive  jurisdiction  includes,  secondly, 
all  civil  cases  in  which  the  remedy  to  be  granted — and,  of 
course,  the  remedial  right — is  purely  equitable,  or  one  which  is 
recognized  and  administered  by  courts  of  equity,  and  not  by 
courts  of  law.  In  the  cases  of  this  class,  the  primary  right 
which  is  maintained,  redressed,  or  enforced  is  sometimes  equita- 
ble and  is  sometimes  legal;  but  the  jurisdiction  depends,  not 
upon  the  nature  of  these  rights,  estates,  or  interests,  but  wholly 
upon  the  nature  of  the  remedies."  Then,  after  giving  various 
illustrations  of  cases  in  whiqji  courts  of  equity  have  exclusive 
jurisdiction,  he  proceeds:  "It  is  proper  to  remark  here  that 
the  statutory  legislation  of  many  states  has  increased  the  num- 
ber of  cases  in  which  purely  equitable  remedies  are  granted  for 
the  purpose  of  maintaining,  enforcing,  or  defending  primary 
rights,  estates,  and  interests  which  are  legal  in  their  nature,  and 
has  thus  enlarged  this  department  of  the  original  exclusive  juris- 
diction of  equity.  As  examples,  merely,  I  mention  the  statu- 
tory suit  to  quiet  title  and  determine  the  legal  estate  by  the 
holder  of  the  fee  in  possession  or  not  in  possession,  against  an 
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adverse  claimant  or  claimants  relying,  perhaps,  upon  another 
legal  title.  *  *  *"  (Pomeroy's  Equity  Jurisprudence,  Sec. 
138.)  It  is  thus  clear  that  the  purpose  of  the  statute  was  to 
confer  upon  courts  of  equity  the  power  to  entertain  the  action, 
which  theretofore  would  not  lie,  and  to  enable  them  to  ascertain 
and  quiet  the  title  without  the  intervention  of  a  court  at  law, 
for,  as  is  pointed  out  by  Chief  Justice  Field  in  Curtis  v.  Sutter, 
supra,  the  action  at  law  would  not  be  conclusive  as  to  the  title, 
and,  the  purpose  of  the  action  being  to  prevent  disturbance  of 
the  possession  of  the  plaintiff  and  to  protect  him  from  future 
litigation,  a  court  of  equity  could  finally  settle  the  adverse  claim, 
and  quiet  the  title  forever.  Such  has  also  been  the  holding  by  the 
California  court,  under  the  revised  section  of  the  statute,  where 
the  action  has  been  brought  by  a  person  in  possession.  (Brandt 
v.  Wheaton,  52  Cal.  430 ;  Polack  v.  Gwrnee,  66  Cal.  266,  5  Pac. 
229;  Benson  v.  Shohvell,  87  Cal.  49,  25  Pac.  249 ;  Reynolds  v. 
Lincoln,  71  Cal.  183,  9  Pac.  176,  12  Pac.  449.)  "The  statutory 
action  to  determine  an  adverse  claim  is  an  improvement  on  the 
old  bill  of  peace.  The  statute  enlarges  the  class  of  cases  in 
which  equitable  relief  could  formerly  be  sought  in  the  quieting 
of  title.  It  is  not  necessary,  as  formerly,  that  the  plaintiff 
should  first  establish  his  right  at  law."  *  (Castro  v.  Barry,  79 
Cal.  446,  21  Pac.  946.)  Under  the  revised  form  of  the  statute, 
different  situations  may  exist  as  to  possession,  each  calling  for 
a  different  remedy.  The  plaintiff  may  be  in  possession.  The 
appropriate  remedy  is  a  suit  in  equity  to  quiet  title.  If  the 
defendant  is  in  possession,  the  appropriate  remedy  would  seem 
to  be  an  action  of  ejectment  at  law  to  try  the  question  of  title 
and  right  of  possession,  and  a  judgment  thus  obtained  against 
the  defendant  would  be  conclusive  of  the  plaintiff's  title  and 
right  to  the  possession.  It  is  held,  however,  that  a  suit  in  equity 
will  also  lie  in  this  case  (Foree  v.  Stubbs,  41  Neb.  271,  59  N". 
W.  798;  Frost  v.  Spitley,  121  U.  S.  552,  7  Sup.  Ot  1129,  30 
L.  Ed.  1010),  provided  the  plaintiff  has  a  clear  legal  title.  If 
the  property  is  not  occupied,  then  the  suit  is  one  in  equity, 
for  there  is  no  form  of  legal  action  which  could,  under  such 
circumstances,  be  invoked.     (Bigeloiv  v.  Chatterton,  51  Fed. 
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action  or  defense  stated,  the  court  will  proceed,  to  try  the 
cause  as  one  at  law  or  in  equity,  upon  the  issues  presented,  and 
grant  such  relief  as  the  circumstances  demand.  The  fact  that 
in  this  case  the  plaintiff  concluded  to  abandon  its  cause  of  action 
for  damages  furnished  no  reason  why  it  should  be  refused  such 
relief  as  it  could  demand  under  the  count  joined  therewith  to 
settle  the  adverse  claim. 

This  conclusion  renders  unnecessary  a  consideration  of  plain- 
tiff's argument  that  the  defendant  waived  its  right  to  interpose 
the  motion  to  dismiss  the  action  by  theretofore  moving  for  leave 
to  amend  its  answer  and  for  the  several  postponements  of  the 
hearing. 

2.  On  the  day  set  for  the  trial  the  defendant  asked  that  all 
the  issues  in  the  case  as  to  the  identity  and  continuity  of  the 
veins  in  controversy,  and  particularly  the  question  of  title  there- 
to, be  submitted  to  a  jury  for  a  general  verdict  as  in  an  action 
at  law.  This  request  was  denied.  Thereupon  request  was  made 
that  the  court  frame  issues  of  fact  involving  the  same  questions, 
and  submit  them  to  the  jury  for  special  findings.  This  request 
was  also  denied.  It  is  now  urged  that  the  defendant  was  en- 
titled to  a  trial  by  jury,  as  a  matter  of  right,  under  the  clause 
of  the  state  constitution  (Article  III,  Sec.  23),  declaring  that 
"the  right  of  trial  by  jury  shall  be  secured  to  all  and  remain 
inviolate,"  and  that  the  court  erred  in  refusing  it.  There  is  thus 
presented  the  important  question  whether,  in  the  class  of  cases 
to  which  this  belongs,  a  trial  by  jury  may  be  demanded  as  a 
matter  of  right  A  correct  solution  of  it  requires  an  investiga- 
tion of  the  conditions  existing  at  the  time  the  territorial  govern- 
ment was  merged  in  that  of  the  state,  for  unless  by  express  terms 
the  constitution  by  the  language  employed  therein,  manifests  an 
intention  by  the  convention  to  extend  the  right  guarantied  un- 
der this  broad  declaration  to  cases  wherein  it  could  not  there- 
tofore have  been  demanded  as  a  matter  of  right,  it  must  be  un- 
derstood as  securing  such  right  in  this  regard  only  as  existed  at 
the  time  of  its  adoption.  (State  ex  rel.  Jackson  v.  Kermie,  24 
Mont  45,  60  Pac.  589,  and  cases  cited;  Finch  v.  Kent,  24 
Mont  268,  61  Pac  653.)    This  rule  is  elementary.    Now,  there 
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is  nothing  in  the  constitution  manifesting  an  intention  to  extend 
the  right  to  a  jury  trial  to  cases  wherein  it  did  not  theretofore 
exist.  We  must  therefore  assume  that,  if  under  the  territorial 
government  a  jury  could  have  been  demanded  in  this  case  as  a 
matter  of  right,  it  may  be  demanded  now ;  otherwise  it  may  not. 
At  the  first  session  of  the  territorial  legislature,  in  1864-,  the 
following  provision  was  enacted :  "An  action  may  be  brought 
by  any  person  in  possession,  by  himself  or  his  tenant  cf  real 
property,  against  any  person  who  claims  an  estate  or  interest 
therein  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim,  estate  or  interest."  Section  233,  p.  92,  Acts 
1864-65.  It  was  adopted  from  the  statute  of  California  of  1851. 
Upon  the  adoption  of  the  Code  of  California  in  1872,  the  sec- 
tion was  modified  so  as  to  authorize  suit  whether  the  plaintiff 
is  in  possession  or  not  The  section  as  enacted  by  the  Jlontana 
legislature  was  preserved  in  the  various  compilations  of  the 
Code  until  the  formation  of  the  state  government  (Codified 
Statutes  of  1871-2,  page  94,  Section  303 ;  Revised  Statutes  of 
1879,  page  110,  Section  354 ;  Compiled  Statutes  of  1887,  First 
Division,  page  160,  Section  366),  when  it  was  continued  in 
force  by  the  constitution  (Schedule  1).  Tn  the  Code  of  1895, 
Section  1310,  supra,  was  enacted,  and  the  old  section  repealed. 
The  purpose  of  the  original  act  was  to  enlarge  the  power  of 
courts,  and  to  enable  them  to  entertain  actions  to  quiet  title  to 
real  estate  in  the  possession  of  the  plaintiff  without  the  necessity 
of  first  having  the  title  established  by  one  or  more  actions  at  law. 
Said  Field,  Chief  Justice,  after  quoting  the  statute,  in  Curtis 
v.  Sutter,  15  Cal.  260 :  "This  statute  enlarges  the  class  of  cases 
in  which  equitable  relief  could  formerly  be  sought  in  the  quiet- 
ing of  title.  It  authorizes  the  interposition  of  equity  in  cases 
where  previously  bills  of  peace  would  not  lie."  Then  after  dis- 
cussing the  nature  of  bills  of  peace  under  the  old  equity  prac- 
tice, and  the  curcumstances  under  which  they  would  lie,  he  pro- 
ceeded :  "Under  the  statute  of  this  state,  it  is  unnecessary  for 
the  plaintiff  to  delay  seeking  the  equitable  interposition  of  the 
court  until  he  has  been  disturbed  in  his  possession  by  the  insti- 
tution of  a  suit  against  him,  and  until  judgment  in  such  suit 
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has  passed  in  his  favor.  It  is  sufficient  if,  whilst  in  the  pos- 
session of  the  property,  a  party  out  of  possession  claim  an  estate 
or  interest  adverse  to  him.  He  can  immediately,  upon  knowl- 
edge of  the  assertion  of  such  claim,  require  the  nature  and  char- 
acter of  the  adverse  estate  or  interest  to  be  produced,  exposed, 
and  judicially  determined,  and  the  question  of  title  be  thus  for- 
ever quieted.  It  does  not  follow  from  the  fact  that  the  suit  is 
brought  in  equity  that  the  determination  of  questions  purely 
of  a  legal  character  in  relation  to  the  title  will  necessarily  be 
withdrawn  from  the  ordinary  cognizance  of  a  court  of  law.  The 
court  sitting  in  equity  may  direct,  whenever  in  its  judgment  it 
may  become  proper,  an  issue  to  be  framed  upon  the  pleadings 
and  submitted  to  the  jury.  Upon  the  verdict  of  the  jury,  if  a 
new  trial  be  not  granted,  the  court  will  then  act>  by  either  dis- 
missing the  bill,  or  by  adjudging  the  adverse  estate  or  interest 
claimed  to  be  invalid  and  of  no  effect,  and  awarding  a  perpetual 
injunction  against  its  assertion  to  the  property  in  question." 
Mr.  Pomeroy,  in  discussing  the  fundamental  principles  of 
equity,  says:  "The  exclusive  jurisdiction  includes,  secondly, 
all  civil  cases  in  which  the  remedy  to  be  granted — and,  of 
course,  the  remedial  right — is  purely  equitable,  or  one  which  is 
recognized  and  administered  by  courts  of  equity,  and  not  by 
courts  of  law.  In  the  cases  of  this  class,  the  primary  right 
which  is  maintained,  redressed,  or  enforced  is  sometimes  equita- 
ble and  is  sometimes  legal;  but  the  jurisdiction  depends,  not 
upon  the  nature  of  these  rights,  estates,  or  interests,  but  wholly 
upon  the  nature  of  the  remedies."  Then,  after  giving  various 
illustrations  of  cases  in  whiqji  courts  of  equity  have  exclusive 
jurisdiction,  he  proceeds:  "It  is  proper  to  remark  here  that 
the  statutory  legislation  of  many  states  has  increased  the  num- 
ber of  cases  in  which  purely  equitable  remedies  are  granted  for 
the  purpose  of  maintaining,  enforcing,  or  defending  primary 
rights,  estates,  and  interests  which  are  legal  in  their  nature,  and 
has  thus  enlarged  this  department  of  the  original  exclusive  juris- 
diction of  equity.  As  examples,  merely,  I  mention  the  statu- 
tory suit  to  quiet  title  and  determine  the  legal  estate  by  the 
holder  of  the  fee  in  possession  or  not  in  possession,  against  an, 
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adverse  claimant  or  claimants  relying,  perhaps,  upon  another 
legal  title.  *  *  *"  (Pomeroy's  Equity  Jurisprudence,  Sec. 
138.)  It  is  thus  clear  that  the  purpose  of  the  statute  was  to 
confer  upon  courts  of  equity  the  power  to  entertain  the  action, 
which  theretofore  would  not  lie,  and  to  enable  them  to  ascertain 
and  quiet  the  title  without  the  intervention  of  a  court  at  law, 
for,  as  is  pointed  out  by  Chief  Justice  Field  in  Curtis  v.  Sutter, 
supra,  the  action  at  law  would  not  be  conclusive  as  to  the  title, 
and,  the  purpose  of  the  action  being  to  prevent  disturbance  of 
the  possession  of  the  plaintiff  and  to  protect  him  from  future 
litigation,  a  court  of  equity  could  finally  settle  the  adverse  claim, 
and  quiet  the  title  forever.  Such  has  also  been  the  holding  by  the 
California  court,  under  the  revised  section  of  the  statute,  where 
the  action  has  been  brought  by  a  person  in  possession.  (Brandt 
v.  Wheaton,  52  Cal.  430 ;  Polack  v.  Gurnee,  66  Cal.  266,  5  Pac. 
229 ;  Benson  v.  Shotwell,  87  Cal.  49,  25  Pac.  249 ;  Reynolds  v. 
Lincoln,  71  Cal.  183,  9  Pac.  176,  12  Pac.  449.)  "The  statutory 
action  to  determine  an  adverse  claim  is  an  improvement  on  the 
old  bill  of  peace.  The  statute  enlarges  the  class  of  cases  in 
which  equitable  relief  could  formerly  be  sought  in  the  quieting 
of  title.  It  is  not  necessary,  as  formerly,  that  the  plaintiff 
should  first  establish  his  right  at  law."  *  (Castro  v.  Barry,  79 
Cal.  446,  21  Pac.  946.)  Under  the  revised  form  of  the  statute, 
different  situations  may  exist  as  to  possession,  each  calling  for 
a  different  remedy.  The  plaintiff  may  be  in  possession.  The 
appropriate  remedy  is  a  suit  in  equity  to  quiet  title.  If  the 
defendant  is  in  possession,  the  appropriate  remedy  would  seem 
to  be  an  action  of  ejectment  at  law  to  try  the  question  of  title 
and  right  of  possession,  and  a  judgment  thus  obtained  against 
the  defendant  would  be  conclusive  of  the  plaintiff's  title  and 
right  to  the  possession.  It  is  held,  however,  that  a  suit  in  equity 
will  also  lie  in  this  case  (Foree  v.  Stubbs,  41  Neb.  271,  59  K 
W.  798;  Frost  v.  Spitley,  121  IT.  S.  552,  7  Sup.  Ct  1129,  30 
L.  Ed.  1010),  provided  the  plaintiff  has  a  clear  ]egal  title.  If 
the  property  is  not  occupied,  then  the  suit  is  one  in  equity, 
for  there  is  no  form  of  legal  action  which  could,  under  such 
circumstances,  be  invoked.      (Bigelow  v.  CJudterton,  51  Fed. 
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other  rock  in  place,  containing  precious  metals  of  gold,  silver, 
and  other  metals,  and  situated  in  the  Summit  Valley  mining 
district,  county  of  Silver  Bow,  and  territory  of  Montana,  and 
described  as  follows,  to-wit."  Then  follows  a  description  by 
metes  and  bounds  of  the  conveyed  portion,  after  which  the 
deeds  continue:  "All  right,  title,  and  interest  that  is  now  pos- 
sessed, together  with  any  that  may  hereafter  accrue,  through 
application  No.  1,265  made  to  the  U.  S.  government  by  the 
grantors  herein  for  a  patent  for  lot  No.  173,  together  with  all 
the  dips,  spurs,  and  angles,  and  also  all  the  metals,  ores,  gold, 
silver,  and  metal  bearing  quartz,  rock,  and  earth  therein,  and  all 
the  rights,  privileges  and  franchises  thereto  incident,  appendant, 
and  appurtenant,  or  therewith  usually  had  and  enjoyed."  The 
latter  grants  to  the  plaintiff  all  the  right,  title,  and  interest  and 
estate  of  the  grantor  in  "all  that  portion  of  the  Johnstown  quartz 
lode  mining  claim,  designated  as  lot  number  one  hundred  sev- 
enty-three (173)  in  township  three  (3)  north,  range  seven  (7) 
west,  and  which  is  particularly  bounded  and  described  as  fol- 
lows, to-wit."  Then  follows  a  description  of  the  conveyed  por- 
tion by  metes  and  bounds,  referred  to  in  the  former  deed.  All 
reference  to  metals,  ores,  quartz-bearing  rock,  etc.,  is  omitted. 

In  determining  the  effect  of  these  conveyances,  regard  must 
be  had  not  only  to  the  terms  employed  in  them  and  the  surround- 
ing circumstances,  but  also  to  the  character  of  the  property 
granted.  An  ordinary  conveyance  of  agricultural  land  or  of 
town  lots  describes  the  subject  of  the  grant  merely  by  metes  and 
bounds,  as  so  much  of  the  earth's  surface.  Yet,  without  spe- 
cific mention,  the  grant  includes  the  right  of  support  from  the 
lands  adjacent  thereto,  as  well  as  everything  above  and  beneath 
the  surface,  unless,  by  apposite  words  contained  in  it,  some  reser- 
vation is  made.  These  rights,  conveyed  without  specific  de- 
scription, are  not  mere  incidents,  but  are  substantive  parts  of 
that  which  is  described,  to  the  extent  that  without  them  the  sub- 
ject of  the  grant  is  not  susceptible  of  its  appropriate  use  and 
enjoyment ;  in  other  words,  the  rights  conveyed  extend  far  be- 
yond the  specific  words  of  description  contained  in  the  deed. 
Now,  a  patent  from  the  United  States  to  a  quartz  claim  con- 
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veys  everything  which  is  granted  by  an  ordinary  conveyance 
between  private  parties,  and  in  many  cases  much  more.  If  the 
conditions  of  the  law  have  been  observed,  it  conveys,  in  addition 
to  what  is  found  beneath  the  surface  described  therein,  all  the 
veins,  to  their  utmost  depths,  the  tops  or  apices  of  which  are 
found  within  the  surface  granted,  though  they  so  far  depart 
from  the  perpendicular  in  their  descent  into  the  earth  as  to 
extend  outside  of  the  vertical  side  lines  of  such  surface.  As,  in 
a  conveyance  of  agricultural  lands  or  town  lots,'  everything  is 
presumed  to  be  granted  which  is  necessary  to  the  enjoyment  of 
the  species  of  property,  without  specific  description,  so  by  a  deed 
to  a  quartz  claim,  or  a  definite  portion  thereof,  as  such,  every- 
thing necessary  to  the  proper  and  full  enjoyment  of  that  species 
of  property  will  be  presumed  to  have  been  conveyed,  unless 
there  be  employed  specific  words  showing  the  intention  of  the 
grantor  to  make  some  reservation.  Extralateral  rights  are  not 
a  mere  incident  or  appurtenance,  but  a  substantial  part  of  the 
property  itself  which  is  the  subject  of  the  grant.  They  are  not 
susceptible,  of  a  more  definite  description  than  that  contained  in 
the  statute,  which  the  patent  follows,  because  the  conditions  be- 
neath the  surface  cannot  be  ascertained  prior  to  the  issuance  of 
patent;  but  we  apprehend  that  they  would  pass  from  the  gov- 
ernment to  the  grantee  under  a  patent  to  a  quartz  claim,  as 
such,  by  virtue  of  the  provisions  of  the  statute,  even  though  the 
patent  contained  no  express  reference  to  them  whatever.  In 
the  first  deed  mentioned,  it  was  evidently  the  intention  of  the 
grantors  to  grant  no  less  a  right  than  they  would  themselves 
obtain  under  the  patent  which  they  had  applied  for,  because  the 
language  expressly  says  so.  They  were  conveying  a  portion  of 
the  Johnstown  claim,  including  a  definite,  fixed  portion  of  the 
apex  of  the  vein  along  its  strike.  They  must  therefore  be  con- 
clusively presumed,  in  the  absence  of  words  of  express  reserva- 
tion, to  have  intended  to  convey  whatever  other  substantial  prop- 
erty rights  were  attached  to  such  portion  of  the  apex.  The  im- 
mediate grantor  of  the  plaintiff  therefore  obtained  all  the  rights 
which  he  would  have  obtained  by  a  patent  directly  to  himself. 
The  second  deed  omits  any  reference  to  the  veins,  or  the  dips, 
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spurs,  and  angles  thereof,  but  it  is  apparent  therefrom  that  the 
parties  were  dealing  with  the  property  as  quartz  mining  prop- 
erty,— that  is,  as  a  definite  portion  of  the  "Johnstown  quartz 
lode  mining  claim ;"  and,  from  what  has  already  been  said,  the 
presumption  must  obtain  that  the  grantor  intended  to  part  with 
all  his  right,  title,  interest,  and  estate  therein,  of  whatever  char- 
acter and  description.  Hence  the  inevitable  conclusion  that  the 
plaintiff  is  vested  with  the  rights  obtained  by  the  patentees  of 
the  Johnstown  claim,  and  have  such  rights  upon  the  veins  extra- 
laterally,  as  belong  to  the  apex  embraced  wTithin  the  end  lines 
of  the  conveyed  portion. 

The  fact  that  the  end  lines  of  the  conveyed  portion  were  fixed 
as  they  were  does  not,  standing  alone,  justify  the'conclusion  that 
the  grantors  of  the  plaintiff  intended  thereby  to  limit  or  control 
in  any  way  the  extralateral  rights  as  between  the  grantees  of 
the  different  portions  of  the  claim. 

Plaintiff  cites  in  support  of  the  decree  the  case  of  Boston  & 
M.  Consol.  Copper  &  Silver  Mifu  Co.  v.  Montana  Ore  Pur- 
chasing Co.  (C.  G),  89  Fed.  529.  In  that  case  the  deed  of 
March  7,  1883,  was  considered  by  Judge  De  Haven,  and  the 
conclusion  reached  by  him  is  in  accord  with  the  plaintiff's  con- 
tention. We  do  not  approve  the  conclusion  reached  by  Judge 
De  Haven.  It  is  founded  mainly  upon  the  case  of  Stinchfield 
v.  Gillis,  107  Cal.  86,  40  Pac.  98.  In  that  case  it  is  said,  in 
part,  that  "if  the  proprietor  of  a  tract  of  mining  ground,  which 
has  been  derived  through  several  locations,  should  dispose  of 
the  same  in  parcels,  irrespective  of  the  lines  of  such  locations, 
the  rights  of  his  grantees  would  be  measured  by  the  terms  of 
their  deeds."  The  question  in  the  case  before  us  does  not  seem 
to  have  been  definitely  presented  for  decision  by  the  facts,  and 
what  was  said  therein  was  apparently  obiter. 

In  Richmond  Min.  Co.  v.  Eureka  Min.  Co.,  103  U.  S.  839, 
26  L.  Ed.  557,  also  cited  by  Judge  De  Haven,  the  point,  though 
adverted  to,  w?as  not  decided ;  the  facts  showing  that  the  plane 
of  the  division  line  agreed  upon  between  the  owners  of  the  ad- 
jacent mines  was  understood,  at  the  time  the  agreement  was 
made,  to  extend  downward  toward  the  center  of  the  earth.    This 
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court  commented  somewhat  upon  the  decision  of  Judge  De 
Haven  in  the  Lexington  Case,  23  Mont.  177,  58  Pac.  Ill,  75 
Am.  St  Rep.  505,  and  expressed  the  opinion  that  it  is  not  sus- 
tained by  the  cases  cited.  We  concede  the  proposition  that  the 
parties  may,  by  express  or  implied  agreement,  fix  such  bounda- 
ries for  themselves  as  they  choose,  and,  further,  that  convey- 
ances of  patented  mining  property  by  private  parties  are  not 
controlled  by  any  provision  of  the  United  States  mining  laws. 
We  think,  nevertheless,  that  in  the  absence  of  some  express 
agreement,  or  one  strongly  implied  from  the  circumstances,  sur- 
face boundary  lines  should  not  be  held  controlling. 

There  is  nothing  in  this  record  to  indicate  that,  at  the  time 
the  first  deed  wTas  made,  either  of  the  parties  knew  the  direction 
of  the  dip  of  the  veins ;  nor  is  there  any  presumption  that  they 
had  such  knowledge.  If  it  be  true  that  they  did  not,  what  in- 
tention could  they  have  entertained  with  reference  to  it?  If 
the  dip  had  subsequently  been  found  to  be  to  the  north,  then, 
according  to  plaintiff's  view,  its  rights  would  have  been  of  little 
value,  because  they  would  have  been  cut  off  entirely  by  the  line 
E,  F,  extended  toward  the  north  a  short  distance  beyond  the 
north  line  of  the  Johnstown.  The  possibilities  of  the  situation 
will  be  realized  if  we  suppose  all  the  veins  to  pass  through  the 
line  F,  A. 

In  the  absence  of  any  agreement,  express  or  implied,  we 
think  the  character  of  the  property  should  control,  and  that  only 
such  extralateral  rights  are  conveyed  as  appertain  to  the  portion 
of  the  apex  embraced  within  the  boundaries  of  the  conveyed 
portion,  bounded  by  planes  parallel  with  the  end  lines  of  the 
claim  as  patented.  This  theory  seems  to  us  to  be  entirely  just, 
and  at  the  same  time  to  avoid  the  result  that  would  follow  from 
the  viewr  contended  for  by  the  plaintiff;  that  is,  that  the  extra- 
lateral  rights  conveyed  are  left  to  depend  entirely  upon  the  sub- 
sequent ascertainment  of  the  direction  of  the  dip. 

A  suggestion  was  made  during  argument  that  the  west  end 
line  of  the  conveyed  portion  was  fixed  parallel  with  the  east  end 
line  of  the  Rarus  in  a  compromise  arrangement  in  the  settle- 
ment of  the  conflict  between  the  Rarus  and  the  Johnstown,  and 
Vol.  XXVII- 21 
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for  this  reason  the  decree  is  correct  in  fixing  the  west  end  line 
of  the  conveyed  portion  as  the  proper  direction  of  plaintiffs 
extralateral  rights.  There  is  nothing  in  the  record  to  support 
the  conclusion  that  such  a  compromise  was  ever  made,  except 
the  fact  that  the  west  end  line  of  the  conveyed  portion  is  appar- 
ently parallel  with  the  east  end  line  of  the  Rarus.  Even  if  it 
were  true,  however,  that  such  a  compromise  was  made,  the  re- 
sult would  be  that  both  end  lines  limiting  the  extralateral  rights 
would  take  their  direction  from  the  east  end  line  of  the  Rarus, 
and  not  from  that  of  the  Johnstown. 

In  our  opinion,  the  decree  should  be  modified  so  as  to  fix  the 
west  end  planes  in  the  direction  of  the  line  L,  M,  at  the  points 
where  the  different  veins  pass  through  the  line  E>  F;  the  plain- 
tiff conceding  that  this  is  proper,  if,  upon  a  construction  of  the 
deeds,  this  court  concludes  that  the  trial  court  erred  in  fixing 
the  west  end  plane  in  the  direction  of  the  line  E,  F. 

We  do  not  understand  that  the  court  below  undertook  to  ad- 
judge any  rights  as  between  the  plaintiff  and  the  owners  of  the 
ground  to  the  east  of  the  Pennsylvania  claim.  The  decree  has 
not,  nor  could  it  have,  anything  to  do  with  conflicting  rights 
beneath  the  Michael  Devitt  claim,  because  they  are  not  within 
the  issues  in  this  case.  The  line  fixed  as  to  the  direction  of  the 
boundary  plane  to  the  east  was  intended  merely  to  give  the  di- 
rection of  plaintiff's  rights  beneath  the  surface  covered  by  the 
Pennsylvania  claim,  and  nothing  more. 

1.  In  the  judgment  entered  by  the  lower  court,  the  costs  of 
the  action  were  awarded  to  the  plaintiff.  In  the  bill  or  memo- 
randum filed  by  plaintiff  under  the  requirements  of  Section 
18G7  of  the  Code  of  Civil  Procedure,  there  were  contained 
items,  claimed  as  necessary  disbursements,  amounting  in  the 
aggregate  to  $324,134.68.  The  defendant  moved  the  court, 
under  the  provisions  of  that  section,  to  tax  the  bill;  objecting 
to  many  of  the  items  claimed  as  illegal.  After  a  hearing  the 
court  made  an  order  disallowing  a  portion  of  the  bill,  and  di- 
recting judgment  for  the  balance,  amounting  to  $265,015.58. 
Complaint  is  made  that  four  of  "the  items  so  charged,  to-wit,  for 
surveys  done  in  preparation  for  trial,  $1,166.66;  necessary  ex- 
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penses  for  stenographer  and  copies,  $1,050.80 ;  necessary  models 
used,  $3,424.41 ;  and  for  development  work  done  in  preparation 
for  trial,  and  for  mining  supplies,  $258,373.01, — were  not  taxa- 
ble as  costs,  and  should  have  been  disallowed.  We  think  this  con- 
tention is  just.  Costs,  as  costs,  were  not  recoverable  at  the  com- 
mon law.  (Hibbard  v.  Tomlvnson,  2  Mont.  220;  Orr  v.  Has- 
kell, Id.  350.)  Under  the  rule  which  has  always  prevailed  in 
this  jurisdiction,  no  costs  can  be  allowed  either  party,  except 
such  as  are  provided  for  by  statute.  Under  this  rule,  we  must 
look  to  the  statute  in  order  to  determine  whether  the  items  in 
question  are  chargeable. 

Section  1866  of  the  Code  of  Civil  Procedure  declares:  "A 
party  to  whom  costs  are  awarded  in  an  action  is  entitled  to  i$- 
clude  in  his  bill  of  costs,  his  necessary  disbursements  as  follows: 
The  legal  fees  of  witnesses,  including  mileage,  of  referees  and 
other  officers ;  the  expenses  of  taking  depositions ;  the  legal  fees 
for  publication  when  publication  is  directed ;  the  legal  fees  paid 
for  filing  and  recording  papers  and  certified  copies  thereof  nec- 
essarily used  in  the  action  or  on  the  trial ;  the  legal  fees  paid 
stenographers  for  per  diem  or  for  copies;  the  reasonable  ex- 
penses of  printing  papers  for  a  hearing  when  required  by  a 
rule  of  court ;  the  reasonable  expenses  of  making  transcript  for 
the  supreme  court ;  the  reasonable  expenses  for  making  a  map  or 
maps  if  required  and  necessary  to  be  used  on  trial  or  hearing ; 
and  such  other  reasonable  and  necessary  expenses  as  are  taxable 
according  to  the  course  and  practice  of  the  court,  or  by  express 
provision  of  law."  Such  items  as  those  charged  for  models,  for 
surveys,  and  for  development  work  done  in  preparation  for  trial 
are  not  specifically  mentioned  among  those  enumerated  in  this 
section.  They  are  therefore  not  taxable,  unless  they  fall  within 
the  purview  of  the  last  clause,  allowing  "such  other  reasonable 
and  necessary  expenses  as  are  taxable  according  to  the  course 
and  practice  of  the  court,  or  by  express  provision  of  law."  Evi- 
dence was  introduced  at  the  hearing  touching  the  course  and 
practice  of  courts  in  this  connection.  None  of  this,  however, 
justifies  the  conclusion  that  it  has  become,  by  positive  rule  or 
custom,  the  course  and  practice  of  the  court  in  the  Second  dis- 
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trict,  or  in  any  other  district  in  this  state,  to  tax  any  such  items ; 
nor  has  our  attention  been  called  to  any  express  provision  of 
law  on  the  subject.  The  courts  may  establish  their  own  course 
and  practice  by  rules  not  inconsistent  with  law.  (Code  of  Civil 
Procedure,  Sees.  Ill,  112.)  If  reasonable  in  their  require- 
ments, and  uniform  in  application,  they  have  the  same  force  as 
a  statute.  A  rule  touching  the  costs  referred  to  in  the  last 
clause  of  the  statute  supra,  so  far  as  they  are  not  governed  by 
other  express  provisions  of  law,  would  perhaps  fall  within  the 
purview  of  this  power.  Until  such  rule  has  been  established, 
or  until  by  custom  it  has  become  the  rule  to  allow  them,  they 
cannot  be  taxed. 

But  it  is  said  by  counsel  for  the  plaintiff  that  all  of  these 
disbursements  were  necessary,  and  should  be  allowed,  at  the  dis- 
cretion of  the  court,  under  a  liberal  construction  of  the  section 
of  the  statute  quoted.  The  argument  based  upon  necessity- 
might  with  propriety  be  addressed  to  the  legislative  branch  of 
the  government.  Courts,  however,  are  bound  by  the  statute,  no 
matter  what  may  be  the  necessities  of  the  case,  and  may  not  go 
beyond  its  express  provisions.  It  may  be  within  the  power  of 
the  legislature  to  lodge  the  whole  matter  of  costs  in  the  discre- 
tion of  the  courts,  but  until  it  does  so  they  have  no  discretion 
in  adjudging  them,  except  in  the  class  of  cases  mentioned  in 
Sections  1853  and  1855  of  the  Code  of  Civil  Procedure,  among 
which  the  present  case  does  not  fall. 

It  is  also  said  that  the  models  used  at  the  trial  to  illustrate 
the  evidence  and  contentions  of  the  parties  are  in  fact  maps, 
and  the  necessaray  expenses  of  preparing  them  should  be  al- 
lowed as  for  maps  "required  and  necessary  to  be  used  on  the 
trial  of  the  hearing."  A  map  is  a  drawing  upon  a  plane  sur- 
face representing  a  part  of  the  earth's  surface,  and  the  relative 
position  of  objects  thereon.  It  may  also  be  so  drawn,  as  was 
the  case  here,  to  show  the  geological  structure  and  other  phys- 
ical facts  necessary  to  a  complete  understanding  of  the  matter 
at  issue.  A  model  is  a  fac  simile  in  three  dimensions, — a  re- 
production in  miniature  of  the  object  under  investigation.  The 
one  in  controversy  here  is  a  miniature  reproduction  in  three 
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dimensions  of  the  underground  workings  of  defendant's  mine, 
showing  the  shafts,  tunnels,  drifts,  cross-cuts,  etc.,  in  all  their 
details.  From  its  very  nature  it  does  not  fall  within  any  defini- 
tion of  the  word  "map,"  and  it  is  a  misapplication  of  the  term 
to  call  it  a  map,  though  it  may  far  better  serve  the  purpose  in 
hand. 

For  some  reason  not  explained,  the  official  stenographer  did 
not  attend  the  trial,  and  by  agreement  each  party  employed  its 
own  stenographer  to  report  the  evidence.  This  was  done  by  con- 
sent of  the  court,  and  both  of  the  stenographers  thus  employed 
took  the  oath  required  by  law  of  official  stenographers.  The 
item  charged  for  expenses  for  stenographer  and  copies  is  made 
up  of  per  diem  paid  by  the  plaintiff  to  its  own  employe,  and  for 
copies  of  the  evidence  furnished  by  him  to  the  plaintiff's  coun- 
sel from  day  to  day  to  aid  them  in  the  examination  of  witnesses. 
It  is  contended  by  counsel  for  plaintiff  that  this  item  is  prop- 
erly chargeable  under  the  head  of  "legal  fees  paid  stenographers 
for  per  diem  or  for  copies."  The  per  diem  referred  to,  how- 
ever, is  the  legal  fee  paid  by  each  party  at  the  beginning  of  the 
trial,  under  Section  374  of  the  Code  of  Civil  Procedure,  and 
the  copies  mentioned  are  such  as  are  provided  for  in  Section 
373,  to  be  used  in  the  preparation  of  bills  of  exception  or  state- 
ments on  motion  for  a  new  trial.  Legal  fees  are  such  as  are 
fixed  by  law,  and  there  is  no  requirement  of  law  to  pay  steno- 
grapher's fees,  except  in  the  section  cited,  fixing  fees  to  be  paid 
to  official  stenographers  appointed  by  the  court  under  authority 
of  Section  370.  All  items  complained  of  must  therefore  be 
disallowed. 

•In  order  to  present  the  matter  of  costs  to  this  court,  the  de- 
fendant reserved  its  exceptions  to  the  order  taxing  costs,  and 
made  the  bill  embodying  them  a  part  of  the  record  on  appeal 
from  the  judgment.  It  also  took  an  independent  appeal  from 
the  order  taxing  costs.  The  questions  involved  are  properly  re- 
viewable on  the  appeal  from  the  judgment.  An  appeal  does  not 
lie  from  the  order.  (Murray  v.  Northern  Pacific  Hallway  Co., 
26  Mont.  268,  67  Pac.  625.)  The  appeal  from  this  order  is 
therefore  dismissed. 
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The  order  denying  a  new  trial  is  affirmed.  The  cause  is  re- 
manded, with  directions  that  the  court  below  modify  the  decree 
by  disallowing  the  items  of  costs  complained  of,  and  by  limiting 
the  extent  of  the  plaintiff's  extralateral  rights  toward  the  west 
by  fixing  the  west  boundary  planes  in  the  direction  of  the  line 
L,  M,  as  indicated  on  diagram  1,  at  the  points  where  the  differ- 
ent veins  pass  through  the  line  E,  F.  When  so  modified,  the 
decree  will  be  affirmed.  The  defendant  will  recover  one-half 
of  the  costs  of  appeal. 

Modified  and  Affirmed. 

Mr.  Justice  Milburn  :  I  concur  in  the  opinion  of  the  Chief 
Justice,  and  in  the  conclusions  reached  fend  stated  by  him.  As 
to  the  matter  of  the  right  of  trial  by  jury,  I  am,  as  he  is,  of  the 
opinion  that,  when  the  constitution  was  framed  and  adopted, 
the  framers  thereof  and  the  people  were  supposed  to  know  what 
the  then  right  of  trial  by  jury  was,  and  the  provision  of  the 
instrument  referred  to  was  adopted  with  its  meaning  to  be  un- 
derstood in  the  light  of  the  law  as  to  the  right  of  trial  by  jury 
as  adjudicated  at  the  time  of  such  adoption.  [Nothing  in  the 
opinion  or  conclusions  of  the  Chief  Justice  should  be  understood 
as  invading  the  right  of  the  people  to  trial  by  jury  as  they  had 
it  at  the  time  of  the  adoption  of  the  constitution,  and  this  case 
may  be  only  a  precedent  as  to  what  the  law  affecting  such  right 
shall  be  under  circumstances  similar  to  those  appearing  in  the 
record  of  the  appeal  now  here  decided. 

Mr.  Justice  Pigott  :  Trial  by  jury  of  the  legal  title  to  the 
ore  bodies  in  controversy  was,  as  I  believe,  a  matter  of  right. 
For  this  reason  I  dissent  from  the  conclusion  announced  in  par- 
agraph numbered  2  of  the  foregoing  opinion,  and  shall,  if  other 
duties  permit,  hereafter  express  my  views  upon  the  subject 
With  this  very  important  exception,  I  agree  with  the  results 
reached  upon  the  other  questions  considered  in  the  opinion. 

Rehearing  granted  February  3,  1903. 
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STATE  Respondent,  v.  TIGHE,  Appellant. 

(No.  1,858.) 
(Submitted   November  13,  1002.     Decided  January  2,  1903.) 
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In  view  of  Penal  Code,  Sections  2170,  2036,  2037,  2038,  2039,  held  that  In 
a  criminal  case  a  "demurrer"  to  a  challenge  to  the  jury  panel  was  equiva- 
lent to  an  exception  to  the  challenge,  the  mere  name  not  being  important. 
Action  of  the  court  in  sustaining  or  allowing  a  demurrer  to  a  challenge  to 
the  Jury  panel,  and  in  impaneling  the  Jury  amounted  to  a  "disallowance" 
of  the  challenge,  so  as  to  render  the  question  raised  by  the  challenge  re- 
viewable on  appeal. 

Under  Code  of  Civil  Procedure,  Sections  232,  241,  243,  262,  Subdivision  3, 
held  that  where  the  jury  commissioners  intentionally  omitted  from  their 
list  persons  known  to  them  to  be  exempt  from  Jury  duty,  though  they  were 
competent  jurors  and  if  summoned  would  have  been  required  to  serve  unless 
they  seasonably  claimed  the  benefit  of  the  exemption,  was  a  mere  irregu- 
larity, not  affecting  any  substantial  right  of  a  defendant  in  a  criminal  case,- 
hence  no  ground  for  challenge  to  the  panel. 

In  a  criminal  case  it  was  proper  to  permit  an  attorney  to  appear  as  an 
assistant  for  the  prosecuting  officer  and  participate  in  the  trial,  though  he 
was  being  compensated  by  private  persons.  (Mr.  Justice  Milburx  dis- 
senting. ) 

Where  the  evidence  before  the  jury  was  such  as  would  have  warranted 
defendant's  conviction  of  any  degree  of  felonious  homicide,  an  instruction 
to  find  him  guilty  of  manslaughter  or  to  acquit  was  properly  refused. 
In  a  criminal  case  a  witness  for  defendant  on  a  cross-examination  testified 
that  his  evidence  before  the  examining  magistrate  was  given  while  he  was 
drunk.  Part  of  the  testimony  was  read  to  the  witness,  and  used  for  im- 
peachment purposes,  but  the  writing  was  not  introduced.  Defendant's 
counsel  then  offered  the  testimony  for  the  purpose  of  showing  that  in  its 
entirety  it  was  not  contradictory  of  the  witness'  testimony  on  trial.  Held, 
on  appeal,  that  its  exclusion  was  not  apparent  error,  inasmuch  as  defendant 
had  the  opportunity,  of  which  he  availed  himself,  of  interrogating  the 
witness  further,  and  toe  bill  of  exceptions  contained  no  copy  of  the  paper, 
or  substance  of  its  contents,  so  that  it  could  be  determined  whether  the 
remainder  of  the  testimony  on  the  examination  was  or  was  not  Incon- 
sistent with  the  testimony  on  trial. 

Penal  Code,  Section  2082,  enacts  that  on  a  trial  for  murder  or  manslaughter 
it  is  not  necessary  for  the  state  to  call  as  witnesses  all  persons  who  are 
shown  to  have  been  present,  but  the  court  may  require  all  such  persons  to 
be  sworn.  Held,  not  error  for  the  court  In  a  criminal  case  to  refuse  to 
require  all  the  eyewitnesses  to  be  sworn,  unless  -it  abuses  its  discretion. 
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8.  In  a  criminal  case  it  was  not  error  for  the  conrt  to  exclude  as  immaterial 
a  question  put  to  a  witness  on  direct  examination  by  defendant  as  to 
whether  he  had   not  been  subpoenaed  by  the  state.    (See  facts.) 

9.  On  a  prosecution  for  murder,  deceased  having  been  killed  in  an  affray  with 
defendant,  evidence  of  the  conduct  and  acts  of  the  parties  from  the  Incep- 
tion of  the  affray  to  its  end,  and  that  neither  called  for  aid  or  assistance 
while  struggling,  was  admissible  as  part  of  the  res  gestae. 

10.  On  n  prosecution  for  murder,  deceased  having  been  killed  in  an  affray  with 
defendant,  it  was  the  theory  of  the  defense  that  defendant  did  not  intend 
to  stab  deceased,  but  that  the  knife,  which  he  had  seized  from  an  instinct 
of  self-defense,  must  have  come  in  contact  with  deceased  accidentally  while 
they  struggled,  and  defendant  offered  to  show  that  in  less  than  a  minute 
after  the  fatal  wound,  and  while  he  was  being  led  away  in  a  highly  ex- 
cited and  angry  condition  and  with  a  bleeding  face,  at  a  point  from  forty 
to  fifty  feet  from  the  spot  where  the  killing  occurred,  a  person  remarked 
that  he  was  going  for  a  physician  for  deceased,  and  defendant  answered, 
"Hell,  he  does  not  need  M  doctor ;  he  is  not  hurt."  Code  of  Civil  Procedure, 
Section  3126,  provides  that  where  the  declaration,  act,  or  omission  forms 
part  of  a  transaction  which  is  itself  the  fact  in  dispute,  or  evidence  of  that 
fact,  such  declaration,  etc.,  is  evidence  as  part  of  the  transaction.  Section 
3140  declares  that  evidence  may  be  given  of  an  act,  declaration,  or  omis- 
sion forming  part  of  a  transaction.  Held,  error  not  to  admit  the  offered 
declaration,  the  question  whether  it  was  part  of  the  res  gestae  being 'for  the 
Jury- 

11.  Held,  that  certain  instructions  given  by  the  trial  court,  touching  the  law 
of  self-defense,  though  technically  inaccurate,  were  not  prejudicially  erro- 
neous. 

12.  In  a  criminal  case  it  was  proper  for  counsel  for  defendant  to  ask  each 
Juror,  when  called  and  sworn  on  his  voir  dire,  whether  he  was  a  member 
of  the  Knights  of  Pythias,  or  of  the  Order  of  Odd  Fellows,  or  of  the  Order 
of  Sons  of  Hermann ;  his  counsel  having  stated  that  decedent  was  probably 
a  member  of  one  or  more  of  those  societies. 

13.  Where,  on  a  prosecution  for  murder,  a  map  of  the  room  in  which  the  affray 
took  place  was  put  in  evidence  by  the  state,  and  the  accuracy  of  the  map 
was  disputed,  it  was  error  not  to  permit  defendant  to  show,  on  cross- 
amination  of  a  witness  who  made  the  map,  directions  given  to  the  witness 
by  the  county  attorney  as  to  Its  preparation. 

14.  On  a  prosecution  for  murder  a  witness  testified  that  the  expression  on  the 
face  of  deceased  at  the  time  of  the  killing  indicated  fear ;  that  he  "seemed 
to  be  scared"  :  and  another  witness  testified  that  prior  to  the  homicide  . 
defendant,  while  speaking  about  deceased,  was  emphat'c  in  his  language, 
and  that  the  expression  of  his  face  showed  anger.  Held,  that  the  testi- 
mony, in  so  far  as  it  concerned  anger  and  fear,  was  not  objectionable  as 
statements  of  inferences  from  facts  rather  than  facts  themselves,  but  each 
statement  was  admissible,  being  "a  shorthand  rendering  of  facts." 

15.  In  a  capital  case  it  is  error  for  the  court  to  limit  in  advance  the  time 
which   counsel    for   defendant  may  employ  in  his  argument  to  the  Jury. 

Appeal  from  District  Court,  Broadwater  County;  W.  L.  Hol- 
loway,  Judge. 

Thomas  Tig  he  was  convicted  of  mnfder  in  the  second  degree, 
and  appeals.    Reversed. 

Mr.  J.  E.  Kanoase,  and  Messrs.  Nolan  &  Loeb,  for  Appel- 
lant 
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Mr.  James  Donovan,  Attorney  General,  for  the  State. 

MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

Thomas  Tighe  was  accused  by  information  of  the  murder  of 
one  Paul  Koch.  He  was  convicted  of  murder  of  the  second  de- 
gree, and  appeals  from  the  judgment  and  from  the  order  deny- 
ing him  a  new  trial. 

1.  Before  the  jurors  were  sworn,  the  defendant  challenged 
the  panel  upon  the  ground  that  the  jury  commissioners,  in  pre- 
paring the  list  for  1902,  had  intentionally  omitted  therefrom 
certain  persons  who  were  known  to  them  to  be  exempt  from  jury 
duty,  although  such  persons  were  also  known  to  them  to  be  in  all 
respects  competent  jurors.  In  the  challenge  the  defendant  of- 
fered to  prove  the  alleged  facts  by  the  oral  testimony  of  the  jury 
commissioners.  To  the  challenge  the  state  excepted  by  inter- 
posing a  demurrer  to  the  effect  that  the  facts  alleged  were  in- 
sufficient in  law.  The  demurrer  was  sustained,  and  the  jury 
impaneled,  the  defendant  excepting. 

The  attorney  general  contends  that  the  question  of  whether 
the  court  erred  in  sustaining  the  demurrer  to  the  challenge  can- 
not be  considered  here.  In  substance,  his  argument  is  as  fol- 
lows: There  is  no  provision  in  the  Penal  Code  permitting  a 
demurrer  to  a  challenge;  the  only  exception  which  may  be  taken 
with  reference  to  the  decision  upon  such  a  challenge  is  that  au- 
thorized by  Section  2170  of  the  Penal  Code,  providing  f#r  ex- 
ceptions by  the  defendant  to  a  decision  of  the  court  in  disallow- 
ing  a  challenge  to  the  panel ;  it  does  not  appear  that  the  chal- 
lenge was  ever  disallowed;  therefore  the  error  assigned  is  not 
before  this  court.  His  conclusion  does  not  follow.  Section 
2036  of  the  Penal  Code  reads:  "If  the  sufficiency  of  the  facts 
alleged  as  ground  of  the  challenge  is  denied,  the  adverse  party 
may  except  to  the  challenge.  The  exception  need  not  be  in 
writing,  but  must  be  entered  on  the  minutes  of  the  court,  or  of 
the  stenographer,  and  thereupon  the  court  must  proceed  to  try 
the  sufficiency  of  the  challenge,  assuming  the  facts  alleged  there- 
in to  be  true."  %  If,  as  against  the  exception,  the  challenge  be 
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found  sufficient,  the  court  may  permit  the  exception  to  be  with- 
drawn, and  the  facts  alleged  to  be  denied ;  if  the  exception  be 
allowed,  the  challenge  may  be  amended  by  the  court's  permis- 
sion. (Section  2037,  Penal  Code.)  If  the  truth  of  the  matter 
set  up  in  the  challenge  be  denied,  the  court  must  try  the  issue 
of  fact  (Section  2038,  Id.)  If  the  challenge  be  allowed, 
either  upon  an  exception  for  insufficiency  in  law  or  upon  a  trial 
of  the  issue  of  fact,  the  jury  must  be  discharged.  If  a  challenge 
be  disallowed  in  either  case,  the  jury  is  to  be  impaneled.  (Sec- 
tion 2039,  Id.)  True,  the  Penal  Code  does  not  designate  as 
a  demurrer  an  exception  to  a  challenge  for  insufficiency  of  the 
facts  stated  therein ;  but  the  mere  name  is  not  important;  such 
an  exception  is  equivalent  to  a  demurrer,  for  the  denial  of 
sufficiency  admits  the  allegations  to  be  true  in  point  of  fact  It 
is  immaterial  whether  the  denial  of  sufficiency  be  expressed  by 
the  use  of  the  word  "exception"  or  the  word  "demurrer;"  each 
performs  the  same  office.  So  much  for  the  name.  As  to  the 
statement  that  the  challenge  was  not  disallowed,  it  is  enough 
to  say  that  the  action  of  the  court  in  sustaining  or  allowing  the 
demurrer  or  exception  and  impaneling  the  jury  was  a  disallow- 
ance of  the  challenge.  These  are  the  only  technical  objections 
suggested,  and  the  question  of  whether  there  was  error  is,  there- 
fore, presented  for  decision. 

The  persons  whose  names  were  omitted  from  the  list  were 
competent  jurors.  Their  competency  was  known  to  the  chair- 
man <rf  the  board  of  county  commissioners,  the  county  treas- 
urer, and  the  county  assessor,  who  were  the  jury  commissioners. 
They  intentionally  omitted  the  names  from  the  list  Section 
232  of  the  Code  of  Civil  Procedure  declares  that  persons  en- 
gaged in  certain  pursuits  or  holding  certain  public  offices  are 
exempt  from  liability  to  serve  as  jurors.  All  the  persons  so 
excluded  were  exempt  from  liability  to  act  as  jurors,  but,  if  they 
had  been  summoned,  they  would  be  required  to  serve,  unless 
they  seasonably  claimed  the  benefit  of  the  exemption.  Section 
241  of  the  same  Code  prescribes  that  the  jurv  commissioners 
"must  select,  from  the  last  assessment  roll  of  the  county,  and 
make  a  list  of  the  names  of  all  persons  whom  they  believe  to  be 
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competent  and  qualified  to  serve  as  trial  jurors."  As  has  been 
said,  the  commissioners  purposely  excluded  from  the  list  the 
names  of  persons  known  to  them  to  be  in  every  respect  compe- 
tent jurors.  Not  every  deviation  from  the  law  in  making  a  jury 
list  will  be  cause  for  challenge  to  the  panel.  Many  errors  and 
mistakes  are  to  be  overlooked.  All  that  may  reasonably  ,be  re- 
quired is  that  the  commissioners,  in  selecting  the  names,  in  good 
faith  substantially  comply  with  the  law.  The  omission  of  those 
whom  they  know  or  believe  to  be  competent  and  qualified  is  an 
irregularity,  which  will,  under  some  circumstances,  amount  to 
a  material  departure  from  the  law,  and  a  consequent  denial  of 
the  litigant's  right  to  have  a  proper  list  in  the  jury  box. 

We  are  satisfied  that  the  omission  in  the  case  at  bar  was  a 
mere  irregularity,  not  affecting  any  substantial  right  of  the 
defendant  The  list  prepared  by  the  commissioners  is  required 
to  be  delivered  to  the  clerk  of  the  district  court,  who  places  the 
name  of  each  person  thereon  in  the  jury  box.  (Sections  242, 
243,  Code  of  Civil  Procedure.)  Jurors  for  a  terra  or  session 
of  court  are  selected  by  drawing  names  from  the  box.  Subdi- 
vision 3  of  Section  262  of  the  Code  of  Civil  Procedure  provides 
that,  "if  the  name  of  any  person  is  drawn  from  said  box  *  * 
*  who  is  exempt  from  jury  service,  and  the  fact  shall  be  made 
to  appear  to  the  satisfaction  of  the  court,  the  name  of  such  per- 
son shall  be  omitted  from  the  list,  and  the  slip  of  paper  having 
such  name  on  it  shall  be  destroyed,  and  another  juror  drawn  in 
his  place."  The  names  of  the  persons  drawn  shall  be  certified 
to  the  sheriff  for  service.  Now,  the  names  omitted  by  the  jury 
commissioners  from  the  list  furnished  by  them  were  of  persons 
admittedly  exempt  from  jury  service.  If  the  names  of 
such  persons  had  been  on  the  list,  it  would  have  been  the  duty 
of  the  district  court,  the  fact  of  exemption  appearing,  to  omit 
them  in  drawing  and  selecting  the  jurors  for  the  term ;  in  other 
words,  the  court  is  commanded  by  the  statute  to  exclude  those 
appearing  to  be  exelhpt  from  service.  How,  then,  can  the  de- 
fendant have  been  injured  by  the  irregular  action  of  the  jury 
commissioners  in  omitting  names  from  their  list  which  the  court, 
if  advised  of  the  exemption,  was  required  to  omit  from  Us  list? 
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The  tlieory  of  the  statute  is  that  in  drawing  jurors  for  a  term 
or  sesskn  perse  ns  exempt  will  not  ordinarily  be  selected,  and 
will  never  be  selected  if  the  exemption  is  shown  to  the  court; 
but  if  they  are  selected  and  summoned,  they  must  serve,  unless 
they  assert  the  privilege.  The  persons  whose  names  were  omit- 
ted by  the  commissioners  were  exempt  in  point  of  fact,  and  the 
defendant  was  not  entitled  to  have  them,  or  any  of  them,  drawn 
by  the  court  or  summoned  by  the  sheriff.  To  hold  the  challenge 
good  in  this  case  would  be  to  adhere  strictly  to  the  letter  of  Sec- 
tion 241  without  considering  other  provisions  which  serve  to 
express  the  purpose  of  the  legislative  assembly.  Counsel  for 
the  defendant  cite  s(  me  remarks  in  State  v.  Bowser,  21  Montana 
Reports,  133,  131),  (53  Pac.  179),  in  support  of  the  contention 
that  the  challenge  should  have  been  allowed.  The  remarks  were 
not  necessary  to  the  decision,  and  were  obiter,  for  this  court 
held  that  the  offer  to  prove  the  averments  of  the  challenge  was 
not  sufficient.  It  may  further  be  observed  that  the  remarks 
would  probably  not  have  been  made  if  the  court  had  considered 
Subdivision*  3  of  Section  262,  supra.  The  court  rightly  dis- 
allowed the  challenge. 

2.  At  the  beginning  of  the  trial  the  defendant  objected  to 
the  appearance  in  behalf  of  the  state  of  R  R  Purcell,  Esq., 
whose  name  had,  on  motion  of  the' county  attorney,  been  entered 
as  an  assistant  to  that  officer,  on  the  ground  that  Mr.  Purcell 
had  been  employed  by  private  prosecutors,  by  whorn^  and  by 
whom  alone,  he  was  to  be  compensated.  In  support  of  the  ob- 
jection the  defendant  offered  to  prove  the  truth  of  the  aver- 
ments, but  the  court  refused  to  permit  this  to  be  done,  and  over- 
ruled the  objection.  Much  might  be  said  in  favor  of  the  action 
of  the  court,  and  much  against  it.  Many  courts  declare  that 
counsel  employed  and  compensated  by  private  persons  may, 
with  the  court's  consent,  assist  in  the  prosecution  of  criminal 
cases.  (State  v.  Wilson,  24  Kan.  189,  36  Am.  Rep.  257 ;  U.  S. 
v.  Ilamvay,  2  Wall.  Jr.  139,  26  Fed  Cas.'105,  129  (No.  15,- 
299)  ;  Politi  v.  State,  14  Xeb.  540,  16  X.  W.  898 ;  Bradshaw  v. 
State,  17  Xeb.  147,  22  X.  W.  361,  5  Am.  Ct  Rep.  499;  State 
v.  Bartlett,  55  Me,  200,  220;  Hopper  v.  Com.,  6  Grat  684; 
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Siebert  v.  State,  95  Ind.  471,  476 ;  and  see  1  Bish.  Cr.  Proc. 
See.  251,  and  People  v.  Black irell,  27  Cal.  66.)  Other  courts 
have  interpreted  statutory  provisions  prohibiting  the  state's 
attorney  from  receiving  any  compensation  from  or  in  behalf  of 
any  prosecutor  for  his  services  in  a  criminal  case  as  preventing 
the  appearance  for  the  state  of  counsel  employed  by  or  in  behalf 
of  private  persons.  (Biemel  v.  State,  71  Wis.  414,  37  X.  W. 
244 ;  Meister  v.  People,  31  Mich.  99  ;  People  \!  Hurst,  41  Mich. 
328,  1  XL  W.  1027 ;  Com.  v.  Knapp,  10  Pick.  477,  20  Am.  Dec. 
534;  and  Com.  v.  Williams,  2  Cush.  582.)  For  nearly  forty 
years  the  practice  in  the  territory  and  state  of  Montana  has  been 
to  permit  counsel  employed  and  paid  by  private  persons  to  as- 
sist in  the  prosecution  of  criminal  cases.  This  practice  has 
amounted  to  a  contemporaneous  interpretation  of  the  law,  which, 
in  view  of  the  doubt  touching  the  correct  solution  of  the  ques- 
tion, should  not  be  disturbed  or  changed  f>y  the  court  The 
writer  of  this  opinion,  speaking  for  himself  only,  thinks  the 
practice  is  in  accord  with  the  law,  irrespective  of  the  contempo- 
raneous interpretation.  The  legislature  may  abolish  the  prac- 
tice. As  the  matter  stands  at  present,  the  district  courts  may, 
in  their  discretion,  permit  such  counsel  to  appear  and  partici- 
pate in  the  trial  of  criminal  actions  as  assistants  to  county  attor- 
neys. In  State  v.  Whit  worth,  26  Montana  Reports,  107,  (C)Cy 
^ac.  74$),  the  question  now  raised  was  not  involved. 

3.  The  defendant  argues  that  the  verdict  is  contrary  to,  and 
without  support  in,  the  evidence.  He  insists  that  the  circum- 
stances of  the  homicide  show  that  the  killing  was  without  malice, 
and  was  either  manslaughter,  or  justifiable  on  the  ground  of 
self-defense.  He  prayed  the  court  to  direct  the  jury  that  they 
must  find  him  guilty  of  manslaughter  or  acquit  him  altogether. 
This  the  court  refused  to  do. 

The  defendant  was  foreman  of  the  East  Pacific  mine.  There 
was  evidence  to  show  that  he  had  general  supervision  of  the 
kitchen,  of  the  dining  room,  and  of  the  entire  mine,  and  was 
empowered  to  hire  and  discharge  the  men;  and  that  one  of  his 
duties  was  to  see  that  the  meat  and  other  supplies  were  weighed, 
and  to  verify  the  bijls.    Koch,  the  decedent,  was  the  cook.    On 
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March  6,  1902,  a  few  minutes  after  12  o'clock  noon,  the  defend- 
ant entered  the  kitchen  on  his  way  to  the  adjoining  dining 
room,  where  dinner  was  being  served  to  40  or  50  mm  employed 
at  the  mine.  He  asked  Koch  whether  he  had  weighed  the  meat 
'that  had  been  delivered  just  before  noon.  Koch  answered  in 
the  negative,  and  the  defendant  then  said  he  would  see  that  the 
meat  was  weighed  thereafter,  and  moved  away  from  Koch  and 
toward  the  swinging  door  leading  into  the  dining  room.  On 
the  part  of  the  state  the  evidence  tended  to  prove  that  Koch  then 
said  that,  if  the  defendant  wanted  the  meat  weighed,  he  could 
do  it  himself;  that  the  defendant  told  Koch  not  to  jjet  too  "gay" 
or  too.  "funny,"  to  which  Koch  answered  by  an  obscene  invita- 
tion ;  that  the  defendant  then  walked  towards  Koch,  who  struck 
the  defendant  on  the  nose  and  eye,  knocking  him  against  the 
wall ;  that  they  then  "clinched"  and  fell  to  the  floor,  and  in  the 
struggle  went  through  the  door  of  the  dining  room ;  that,  after 
struggling  there,  the  defendant  grasped  a  knife  from  the  bread 
table,  and  stabbed  Koch  in  the  heart  at  a  time  when  Koch  had 
ceased  fighting,  and  had  released  the  defendant,  and  then  struck 
Koch  twice  over  the  head  with  the  knife.  There  was  evidence 
on  behalf  of  the  defendant  to  the  effect  that  when  he  asked  Koch 
if  he  had  weighed  the  meat  the  latter  said  it  did  not  "have  to  be 
weighed,"  and  defendant  told  Koch  it  w7as  his  duty  to  weigh  it, 
upon  which  the  obscene  invitation  was  extended  to  the  defend- 
ant ;  that  the  defendant  then  told  Koch  not  to  "get  funny,"  and 
Koch  replied  by  saying,  "Get  out  of  here,  you  son  of  a  bitch," 
at  the  same  time  starting  rapidly  toward  the  defendant;  that 
when  he  reached  the  defendant  he  struck  defendant  on  the 
cheek,  and  that,  to  protect  himself,  the  defendant  grappled  with 
Koch,  who  pressed  him  to  the  floor,  pushed  him  toward  the  wall, 
and  shoved  him  through  the  door  between  the  kitchen  and  the 
dining  room ;  that  as  they  went  through  the  door  the  defendant 
fell  against  a  table,  striking  his  head  on  the  corner,  and  cutting 
it;  that  the  defendant  was  down  on  his  hands  and  knees  and 
partly  on  his  side,  with  Koch  over  him,  either  kicking  him  on 
the  head  or  attempting  to  do  so,  and  kicking  him  in  the  ribs; 
that  while  on  the  floor,  with  Koch  on  top,  Koch  struck  him  on 
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the  back  of  the  head,  at  the  same  time  calling  him  a  vile  name, 
and  saying  he  would  "fix"  him;  that  Koch  then  grasped  the 
defendant  by  the  back  of  the  neck,  and  slung  him  onto  or  against 
the  bread  table;  that  the  defendant's  hands  struck  the  table, 
and,  seeing  a  knife,  "he  grabbed"  it ;  that,  after  the  defendant 
had  secured  the  knife,  Koch  swung  him  around  against  the 
window ;  that  there  was  no  cessation  of  the  struggle  from  the 
first  blow  by  Koch  until  after  the  killing;  that,  when  the  corner 
of  the  table  was  reached  in  the  fight,  the  defendant  struck  Koch 
on  the  head  with  a  knife,  but  that  he  was  not  conscious  of  hav- 
ing stabbed  Koch ;  that  defendant  considered  himself  to  be  in 
danger  of  great  bodily  injury  or  of  losinig  his  life  at  the  hands 
of  the  decedent,  and  acted  in  self-defense  throughout.  Koch 
was  the  larger  man.  There  was  also  evidence  of  a  prior  threat 
by  Koch  to  kick  the  defendant  out  of  the  kitchen,  and  of  some 
ill  feeling  on  the  part  of  the  defendant  towards  Koch,  or  of  dis- 
satisfaction with  him.  The  evidence  was  sufficient  to  justify  a 
verdict  finding  the  defendant  guilty  of  any  grade  of  felonious 
homicide.  If  the  killing  was  unlawful,  and  done  with  malice 
aforethought  and  deliberation,  it  was  murder  of  the  first  degree ; 
if  unlawful,  and  with  malice  aforethought,  but  without  deliber- 
ation, it  was  murder  of  the  second  degree;  if  the  killing  was 
unlawful,  but  without  malice,  it  was  manslaughter ;  and,  if  the 
killing  was  done  in  necessary  self-defense,  it  was  justifiable, 
and  therefore  lawful.  The  instruction  requested  was  properly 
refused. 

4.  One  McPherson,  a  witness  for  the  defendant,  on  cross- 
examination  testified  that  his  evidence  before  the  examining 
magistrate  was  given  while  he  was  drunk,  or  at  least  under  the 
influence  of  liquor.  Part  of  that  testimony  was  read  to  the 
witness,  and  thus  used  for  impeachment  purposes,  but  the  writ- 
ing was  not  introduced.  Defendant's  counsel  then  offered  the 
testimony  of  the  witness  as  taken  at  the  preliminary  examina-. 
tion  for  the  purpose  of  showing  that  such  testimony  in  its  -en- 
tirety was  not  contradictory  of  the  testimony  delivered  by  the 
witness  on  the  trial.  To  its  exclusion  the  defendant  excepted. 
In  this  there  was  no  apparent  error.    In  the  first  place,  the  de- 
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fendant  had  the  opportunity — of  which  he  availed  himself — 
of  interrogating  the  witness  further  as  to  matters  formerly 
stated  by  him ;  and,  secondly,  it  does  not  appear  what  the  re- 
mainder of  the  testimony  given  on  the  preliminary  examination 
was.  It  is  not  embraced  in  the  record,  and  we  have  no  means  of 
ascertaining  whether  or#not  it  was  consistent  with  his  last  testi- 
mony. The  bill  of  exceptions  should  contain  either  a  copy  of 
the  paper  sought  to  be  introduced  or  the  substance  of  its  con- 
tents.    Without  this  we  cannot  consider  the  question. 

5.  Certain  persons,  who  were  eyewitnesses  of  the  killing, 
were  not  called  by  the  state.  The  defendant  asked  the  court  to 
require  counsel  to  examine  them.  This  the  court  refused  to  do, 
and  the  defendant  excepted.  Thereupon  the  defendant  called 
them  as  his  own  witnesses.  It  is  discretionary  with  the  trial 
court  whether  all  persons  who  are  shown  to  have  been  present 
at  a  homicide  shall  be  sworn  and  examined  in  behalf  of  the 
state.  Exercise  of  its  discretion  will  be  corrected  only  in  case 
of  abuse.  (State  v.  Eollci,  21  Mont  582,  55  Pac.  523;  Section 
2082,  Penal  Code.)  While  the  court  might  well  have  required 
all  the  eyewitnesses  to  be  sworn,  we  are  not  prepared  to  say  it 
erred  in  refusing  to  do  so.  Xor  did  the  court  err  in  excluding 
as  immaterial  the  question  put  to  the  witness  Johnston  on  direct 
examination  by  the  defendant  as  to  whether  he  had  not  been 
subpoenaed  by  the  state.  (Mann  v.  State  (Ala.),  32  South. 
704  (not  yet  officially  reported).  Standing  alone,  the  question 
seems  designed  to  elicit  immaterial  matter. 

6.  Evidence  of  the  conduct  and  acts  of  the  defendant  and 
Koch,  and  each  of  them,  from  the  inception  of  the  affray  to  its 
end,  was  competent  and  relevant.  Hence  proof  of  the  fact  that 
neither  called  for  aid  or  assistance  while  struggling  was  admis- 
sible. It  was  part  of  the  res  gestae.  The  court  rightly  received 
it. 

7.  The  defendant  testified  that  he  did  not  intentionally  stab 
Koch ;  that  he  had  no  recollection  of  stabbing  him ;  his  theory 
being  that  the  stabbing  must  have  occurred  by  reason  of  the 
knife  coming  in  contact  with  the  body  of  Koch  as  he  and  Koch 
swung  towards  the  window  away  from  the  table  on  which  the 
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• 
knife  taken  by  the  defendant  had  been.    The  defendant  offered 

to  prove  that  in  less  than  a  minute  after  the  fatal  stroke,  while 
he  was  being  led  away  in  a  highly  excited  and  angry  condition, 
and  with  a  bleeding  face,  at  a  point  from  40  to  50  feet  distant 
from  the  spot  where  the  killing  occurred,  one  Bell  remarked 
that  he  was  going  for  a  physician  for  Koch,  and  the  defendant 
answered,  "Hell,  he  does  not  need  a  doctor;  he  is  not  hurt." 
The  court  sustained  an  objection  on  the  ground  of  incompetency 
and  immateriality,  and  the  defendant  excepted.  Section  3126 
of  the  Code  of  Civil  Procedure  provides  that,  where  "the  decla- 
ration, act  or  omission  forms  part  of  a  transaction,  which  is  it- 
self the  fact  in  dispute,  or  evidence  of  that  fact,  such  declara- 
tion, act,  or  omission  is  evidence,  as  part  of  the  transaction." 
Section  3146  of  the  same  Code  declares:  "In  conformity  with 
tho  preceding  provisions,  evidence  may  be  given  upon  a 
trial  of  the  following  facts:  *  *  •  *  (7)  The  act,  declara- 
tion or  omission  forming  part  of  a  transaction,  as  explained  in 
Section  3126."  "Res  gestae  are  events  speaking  for  themselves, 
through  the  instinctive  words  and  acts  of  participants,  not  the 
words  and  acts  of  participants  when  narrating  the  events.  What 
is  done  or  said  by  participants  under  the  immediate  spur  of  a 
transaction  becomes  thus  part  of  tho  transaction,  because  it  is 
then  the  transaction  that  thus  speaks.  In  such  cases  it  is  not 
necessary  to  examine  as  witnesses  the  persons  who,  as  partici- 
pators in  the  transaction,  thus  instinctively  spoke  or  acted. 
What  they  did  or  said  is  not  hearsay.  It  is  part  of  the  transac- 
tion itself.  And  so  long  as  the  transaction  continues,  so  long 
do  acts  and  deeds  emanating  from  it  become  part  of  it,  so  that 
in  describing  it  in  a  court  of  justice  they  can  be  detailed.  The 
question  is,  is  the  evidence  offered  that  of  the  event  speaking 
through  participants,  or  that  of  observers  speaking  about  the 
event  ?  In  the  first  case,  what  was  thus  said  can  be  introduced 
without  calling  those  who  said  it;  in  the  second  case  they  must 
be  called.  Nor  are  there  any  limits  of  time  within  which  the 
res  gestae  can  be  arbitrarily  confined.  They  vary,  in  fact,  with 
each  particular  case.  *  *  *  The  distinguishing  feature  of 
declarations  of  this  class  is  that  they  should  be  the  necessary 
vol.  xxvi  1-22 
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incidents  of  the  litigated  act ;  necessary  in  this  sense ;  that  they 
are  part  of  the  immediate  concomitants  or  conditions  of  such 
act,  and  are  not  produced  by  the  calculated  policy  of  the  actors. 
They  need  not  be  coincident  as  to  time,  if  they  are  generated 
by  an  excited  feeling  which  extends  without  break  or  let-down 
from  the  moment  of  the  event  they  illustrate.  In  other  words, 
they  must  stand  in  immediate  causal  relation  to  the  act, 
and  become  part  either  of  the  action  immediately  producing  it 
or  of  action  which  it  immediately  produces.  Incidents  that  are 
thus  immediately  and  unconsciously  associated  with  an  act, 
whether  such  incidents  are  doings  or  declarations,  become  in 
this  way  evidence  of  the  character  of  the  act"  (Sections  262, 
263,  Whart.  Cr.  Ev.)  We  are  of  the  opinion  that  the  declara- 
tion offered  in  evidence  should  have  been  received.  It  was  so 
near  the  time  of  the  homicide,  and  followed  it  so  closely,  that  it 
may  well  have  been  a  spontaneous  expression,  immediately  and 
unconsciously  associated  with  the  principal  act,  of  the  belief  of 
the  defendant  and  of  the  state  of  his  mind.  It  should  have  gone 
to  the  jury  for  what  they  might  consider  it  worth.  If,  upon  all 
the  circumstances*  the  jury  should  be  of  the  opinion  that  the 
declaration  was  instinctively  made  under  the  immediate  and 
compelling  influence  of  the  affray,  it  must  be  consider^  by  them 
as  evidence  tending  to  show  the  intent  of  the  defendant  at  the 
time  the  fatal  thrust  was  given ;  if,  on  the  other  hand,  the  jury 
should  believe  the  declaration  was  not  spontaneously  made  un- 
der the  immediate  spur  of  the  transaction,  it  must  be  deemed 
self-serving,  and  therefore  not  evidence  in  his  favor.  This  ques- 
tion was  one  for  the  jury  upon  the  same  principle  that  the 
question  of  whether  alleged  confessions  admitted  in  evidence 
were  or  were  not  voluntary — the  evidence  with  respect  to  the 
question  being  conflicting — is  submitted  to  the  jury.  This  rule 
as  to  confessions  is  clearly  correct,  and  finds  support  in  Com- 
monwealth v.  Preece,  140  Massachusetts  Eeports,  276,  (5  X.  E. 
494;  Commonwealth  v.  Kennedy,  135  Massachusetts  Reports, 
543 ;  Commonwealth  v.  Crossley,  162  Massachusetts  Reports, 
515,  (39  N.  E  278)  ;  and  State  v.  Orover,  96  Maine  Reports, 
363,  366,  (52  Atl.  757).   It  is  as  clearly  applicable  to  the  ques- 
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tion  of  fact  whether  declarations  are  part  of  the  res  gestae  when- 
ever that  question  arises  upon  conflicting  evidence,  or  depends 
upon  contradictory  inferences  either  of  which  may  be  fairly  de- 
duced from  uncontradicted  evidence.  It  is  the  province  of  the 
court  to  determine  the  question  of  the  admissibility  of  a  declara- 
tion. Of  course,  if  a  declaration  favorable  to  the  party  making  it 
is  clearly  not  part  of  the  res  gestae,  it  should  be  excluded  by  the 
court;  otherwise  it  should  be  allowed  to  go  to  the  jury,  to  be  re- 
jected by  them  if  merely  self-serving,  but  to  be  considered  if 
the  transaction  spoke  through  the  declaration.  Territory  v. 
Clayton,  8  Montana  Reports,  1,  (19  Pac  293),  and  State  v. 
Pugh,  16  Montana  Keports,  343,  (40  Pac.  861),  are  not  op- 
posed to  the  holding  in  the  present  case.  In  each  of  the  cases 
the  declaration  of  the  defendant  was  a  self-serving  narrative 
of  past  events.  The  court  committed  prejudicial  error  in  sus- 
taining the  objection. 

8.  Counsel  for  the  defendant  contends  that  instructions  num- 
bered 22  and  23  are  prejudicially  erroneous.  Though  they  are 
not  technically  accurate,  we  are  not  prepared  to  agree  with 
counsel  that  either  was  harmful.  An  opinion  thereon  is  re- 
served. Under  the  circumstances  of  the  case  the  instructions 
referred  to  should  have  been,  in  effect*  these:  "(22)  On  the 
other  hand,  if  you  believe  from  the  evidence  that  the  defendant 
commenced  the  affray  by  assaulting  Koch,  or  by  so  menacing 
him  as  to  induce  in  Koch  a  reasonable  belief  that  he  was  in  im- 
mediate danger  of  physical  violence  at  the  hands  of  the  defend- 
ant, then  the  defendant  is  not  entitled  to  a  verdict  of  acquittal 
on  the  ground  that  he  killed  Koch  in  self-defense,  unless  the 
defendant  really  and  in  good  faith  endeavored  to  decline  any 
further  struggle,  and  in  some  way,  by  words  or  conduct,  notified 
Koch  thereof,  and  thereafter  acted  only  upon  a  well-grounded 
fear  in  him,  as  a  reasonable  man,  that  he  was  in  imminent  dan- 
ger of  being  killed  by,  or  of  receiving  great  bodily  harm  from, 
Koch.  The  words  used  by  the  defendant  did  not  constitute  an 
assault,  nor  were  they  sufficient  to  excite  in  Koch  a  reasonable 
fear  that  he  was  about  to  be  assailed  by  the  defendant  (23) 
If  you  find  from  the  evidence  that  at  the  time  he  stabbed  Koch 
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the  defendant  did  not,  as  a  reasonable  man,  believe  he  was  in 
imminent  danger  of  losing  his  life  or  suffering  great  bodily  in- 
jury at  the  hands  of  Koch,  then  the  killing  was  not  done  in  self- 
defense,  but  was  either  murder  or  manslaughter,  no  matter  who 
began  the  affray,  and  even  though  the  defendant  had  really  and 
in  good  faith  endeavored  to  decline  further  struggle,  and  had  so 
informed  Koch." 

9.  As  the  cause  must  be  sent  back  for  a  new  trial,  we  shall 
indicate  briefly  our  views  upon  the  remaining  specifications 
of  error. 

(a)  The  defendant  asked  each  juror,  when  called  and  sworn 
on  the  voir  dire,  whether  he  was  a  member  of  the  Knights  of 
Pythias,  or  of  the  order  of  Odd  Fellows,  or  of  the  order  of  Sons 
of  Hermann,  the  purpose  being  to  enable  the  defendant  judi- 
ciously to  exercise  his  peremptory  challenges.  His  counsel  stated 
that  the  decedent  had  probably  been  a  member  of  one  or  more 
of  those  secret  societies.  Upon  objection  the  question  was  ex- 
cluded as  immaterial,  irrelevant  and  improper.  Before  the 
jury  were  sworn  to  try  the  cause,  the  defendant  had  exhausted 
his  peremptory  challenges.  A  defendant  should  be  permitted 
great  latitude  in  examining  jurors  so  as  to  be  in  position  intelli- 
gently to  exercise  his  challenges,  and  whenever  there  is  a  fair 
doubt  as  to  the  propriety  of  a  question  it  is  better  to  allow  it. 
(Territory  v.  Campbell,  9  Mont  16,  22  Pac.  121.)  The  ques- 
tions were  proper  (Burgess  v.  Manufacturing  Co.  (Tex.  Civ. 
App.),  30  S.  W.  1110;  Abb.  Tr.  Brief.  Civ.  p.  54;  State  v. 
Mann,  83  Mo.  589 ;  Watson  v.  Whitney,  23  Cal.  376 ;  Lwvm  v. 
People,  69  111.  303 ;  Union  Pacific  Railway  Co.  v.  Jones,  21 
Colo.  340,  40  Pac.  891),  and  the  court  erred  in  excluding  them. 
Whether  the  error  was  prejudicial  we  do  not  decide. 

(b)  The  directions  given  by  the  county  attorney  to  the  wit- 
ness Wardwell  as  to  the  preparation  by  him  of  a  map  of  the 
rooms  in  which  the  affray  took  place,  and  which  map  was  used 
by  the  state  on  the  trial,  were  sought  to  be  proved  on  his  cross- 
examination  by  the  defendant  The  accuracy  of  the  -map  was 
disputed.  The  testimony  sought  to  be  adduced  was  competent 
and  relevant,  and  should  have  been  admitted. 
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(c)  The  defendant's  crossrexamination  of  Stratton  was  un- 
duly restricted  by  the  court,  and  the  error  does  not  seem  to  have 
been  wholly  cured. 

(d)  The  witness  Bloomquist  testified  for  the  state  that  the 
expression  on  Koch's  face  at  the  time  he  was  stabbed  indicated 
fear;  he  "seemed  to  be  seared."  Tibbetts,  a  witness  for  the 
state,  testified  that  in  the  February  preceding  the  homicide  the 
defendant,  in  talking  about  Koch,  was  very  emphatic  in  his  lan- 
guage, and  the  expression  on  his  face  showed  anger  towards 
Koch.  The  defendant  suggests  that  the  witnesses  were  permit- 
ted, in  so  far  as  their  testimony  as  to  anger  and  fear  is  con- 
cerned, to  state  inferences  from  facts,  instead  of  the  facts  them- 
selves, and  that  such  testimony  should  have  been  stricken  out 
The  objection  is  without  merit  Each  statement  was  "a  short- 
hand rendering  of  facts,"  and  was  admissible.  (State  v.  Lucey, 
24  Mont  295,  302,  61  Pac  994.) 

(e)  The  defendant's  cross-examination  of  Tibbitts  was  im- 
properly limited,  but  the  error  seems  to  have  been  cured ;  and 
so  with  the  cross-examination  of  Bloomquist 

(g)  The  court,  against  the  objection  and  over  the  exception 
of  the  defendant,  limited  the  time  of  argument  to  the  jury  to 
one  hour  and  three-quarters  for  the  state  and  to  a  like  period 
for  the  defendant  The  trial  consumed  five  days,  and  many 
witnesses  were  examined.  The  case  was  a  capital  one.  We  can- 
not agree  with  the  assertion  made  by  the  attorney  general  that 
the  court  had  the  right,  in  its  discretion,  to  submit  the  case  to 
the  jury  without  giving  defendant's  counsel  an  opportunity  to 
argue  it  Such  an  act  would  be  a  direct  and  flagrant  violation 
of  rights  declared  and  guarantied  by  the  constitution.  To  de- 
termine in  advance  just  how  long  a  time  will  be  required  for 
counsel  to  present  his  client's  case  to  a  jury  is  a  delicate  task. 
There  is  always  danger  that  the  time  may  be  too  short,  and  in- 
justice may  result  It  is  always  better  in  prosecutions  for 
felony,  and  especially  in  those  involving  the  life  of  a  human 
being,  to  allow  all  the  time  counsel  desire  to  use,  subject,  of 
course,  to  the  power  of  the  court  to  check  excursions  and  prevent 
needless  repetitions.     At  least  one  respectable  court  has  held 
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that  it  is  error  for  the  judge  to  predetermine  the  time  allowed 
for  argument  in  any  case  of  felony.  (Willianns  v.  State,  60  Ga. 
367,  27  Am.  Eep.  412.) 

In  so  limiting  the  time  for  argument  by  defendant's  counsel, 
the  court  erred. 

The  other  specifications  are  palpably  devoid  of  merit,  and  not 
worthy  of  mention.  For  the  errors  discussed,  the  judgment  and 
the  order  denying  a  new  trial  are  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  :      I  concur. 

Mr.  Justice  Milburn  :  I  concur  except  as  to  the  views  and 
conclusion  of  Mb.  Justice  Piqott  in  respect  of  the  matter  of 
the  employment  of  private  attorneys  as  prosecutors.  As  to  this 
I  dissent.  The  private  attorney's  client  is  a  stranger  to  the 
action.  The  private  attorney  represents  vengeance.  The  state's 
attorneys,  paid  by  the  people,  are  expected  to  represent  justice. 
To  express  my  opinion  and  the  reasons  therefor,  and  to  cite  the 
authorities  in  support  thereof,  would  take  more  time  than  is  at 
my  disposal. 


STATE,  Respondent,  v.  BROADBENT  et  al.,  Appellants. 

(No.  1,832.) 
(Submitted  November  12,  1002.     Decided  January  2,  1903.) 

Criminal  Law — Witness — Impeachment  —  Cross-Examination* 

1.  Defendant,  having  as  a  witness  denied  his  guilt,  may  for  the  purpose  of 
impeachment  be  asked  on  cross-examination  If  he  did  not  make  statements 
to  the  contrary,  and  having  denied  making  some  of  them,  and  stated  that 
others,  though  made,  were  made  under  inducements,  and  were  false,  the 
persons  to  whom  they  were  alleged  to  have  been  made  may,  for  the  same 
purpose,  on  rebuttal  contradict  him. 
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2.  To  the  extent  that  testimony  Is  admissible  to  impeach  one  defendant,  testi- 
fying for  himself  and  his  co-defendant,  his  co-defendant  is  subject  to  be 
affected  thereby. 

3.  Defendants  in  a  criminal  case,  the  evidence  tending  to  show  that  a  witness 
for  the  state,  and  ex-convict,  is  friendly  to  the  prosecution  and  hostile  to 
defendants,  and  that  he  was  visited  in  the  penitentiary  by  the  prosecuting 
witness  and  taken  into  his  employ,  should  be  allowed  to  ask  him  on  his 
cross-examination  questions  showing  his  relations  to  the  prosecuting  wit- 
ness and  his  animuB  in  the  case. 

Appeal  from  District  Court,  Custer  County;  C.  II.  Loud, 
Judge. 

William  Broadbent  and  James  Donaldson  were  convicted 
of  grand  larceny,  and  appeal.    Reversed. 

Mr.  William  Wallace,  Jr.,  Mr.  II.  J.  Haskell,  Mr.  0.  F. 
Goddard,  and  Mr.  Sydney  Sanner,  for  Appellants. 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
court. 

The  defendants  were  convicted  of  the  crime  of  grand  larceny, 
having  been  duly  charged  by  the  county  attorney  with  having 
on  the  1st  day  of  September,  1897,  in  the  county  of  Dawson, 
stolen  600  sheep,  of  the  value  of  $2,700,  the  property  of  F.  S. 
Webster,  Aldo  Sanford,  and  I).  C.  Webster,  copartners  as  Web- 
ster, Sanford  &  Co.  From  the  order  denying  the  motion  of  de- 
fendants for  a  new  trial  and  from  the  judgment,  the  defendants, 
and  each  of  them,  appeal. 

There  are  thirty-seven  alleged  errors  of  the  district  court 
argued  under  ten  heads  in  the  brief  of  counsel.  There  were 
twenty-one  witnesses  examined,  and  the  testimony  covers  two 
hundred  and  twelve  pages  of  the  record.  It  will  not  be  neces- 
sary to  take  up  seriatim  the  exceptions  which  were  saved  to  the 
rulings  of  the  court  as  to  admission  of  evidence. 

1.  The  first  specification  in  the  brief  depends  upon  assigned 
errors  5/6,  17,  18,  19,  20,  27,  28,  33,  34,  and  46.  All  of  these 
refer  to  alleged  confessions  and  admissions  of  the  defendant 
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Broadbent  not  made  in  the  presence  of  his  codefendant,  Don- 
aldson.    The  brief  of  counsel  treats  these  alleged  confessions 
of  Broadbent,  first,  as  to  their  effect  upon  him ;  and,  second,  as 
to  their  effect  upon  his  codefendant  Donaldson.     We  first  con- 
sider the  rulings  of  the  court  complained  of  so  far  as  they  affect 
Broadbent  himself.     It  appears  that  two  witnesses,  one  Hand 
and  one  Beatty,  ex-convicts,  testified  as  to  certain  admissions 
and  confessions  made  by  Broadbent    Counsel  admits  that  their 
testimony  was  admissible  as  to  Broadbent.     The  contention,  so 
far  as  the  admissions  alleged  to  have  been  made  by  Broadbent 
against  his  own  interests  are  concerned,  is  as  follows:     F.  S. 
Webster,  prosecuting  witness,  while  upon  the  witness  stand  as 
a  witness  for  the  state  in  its  case  in  chief,  testified  as  to  certain 
self-incriminating  statements  made  by  Broadbent.     The  court, 
upon  consideration  and  on  motion  of  the  defendants,  finally 
rejected  these  statements,  holding  that  they  were  involuntary, 
and  therefore  not  admissible.     The  defendant,  having  been  put 
upon  the  witness  stand  by  his  counsel  in  his  own  behalf,  waa 
cross-examined  as  to  these  alleged  admissions  and  confessions 
made  to  Webster,  the  questions  on  cross-examination  having 
been  allowed  over  the  objection  of  the  defendant.    The  defend- 
ant thus  cross-examined  admitted  having  made  one  or  more  of 
the  admissions,  but  undertook  to  explain  by  saying  that  Mr. 
Webster  came  to  him  while  under  arrest  and  engaged  him  in 
conversation,  and  promised  to  procure  him  a  bail  bond  so  he 
could  be  at  large  if  he  would  testify  for  the  state  and  against 
Donaldson,  his  codefendant,  and  that  he  made  these  admissions 
in  order  to  procure  this  bail  bond,  but  that  he  lied  in  so  doing, 
and  thought  that,  ho  was  doing  right  in  lying  to  Mr.  Webster 
for  the  purpose  of  getting  a  bail  bond.     Certain  other  alleged 
admissions  concerning  which  he  was  interrogated  on  cross-ex- 
amination he  denied  having  made.  •  Proper  foundation  appears 
to  have  lx?en  laid  for  rebuttal,  if  rebuttal  were  proper.     Mr. 
Webster,  having  l>een  put  upon  the  witness  stand  in  rebuttal, 
was  examined,  over  the  objection  of  the  defendants,  concerning 
the  matter  of  those  admissions  or  confessions  and  the  question 
of  inducement.     Defendants'  objection  was  principally  based 
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upon  the  fact  that  the  court  had  declared  in  the  state's  case  in 
chief,  upon  cross-examination  of  Webster,  that  the  admissions 
or  confessions  were  involuntary  and  inadmissible,  and  that 
therefore  the  state  was  precluded  in  law  from  introducing  them 
on  cross-examination  of  the  defendant  on  rebuttal,  or  at  all. 
The  court  allowed  the  cnoss-examination  of  the  defendant  and 
the  rebuttal  evidence  of  Webster,  holding  that,  "if  the  defend- 
ant goes  on  the  witness  stand  and  denies  his  guilt  of  the  crime 
charged,  then  the  state  is  permitted,  by  way  of  impeachment 
or  contradiction,  the  proper  foundation  being  laid,  to  show  state- 
ments inconsistent  with  the  testimony  which  he  gives  upon  the 
stand."  The  question  whether  the  court  erred  in  rejecting  the 
evidence  of  Webster  in  the  case  in  chief  as  to  the  alleged  confes- 
sions as  substantive  evidence  tending  to  show  guilt  is  not  pre- 
sented, and  therefore  we  do  not  pass  upon  the  same.  The  ques- 
tion is,  did  the  court  err  against  defendants,  or  either  of  them, 
Broadbent  being  a  witness  in  his  own  behalf,  in  permitting  evi- 
dence to  be  introduced  in  rebuttal  of  statements  and  denials 
made  by  him  on  cross-examination,  not  as  substantive  evidence, 
but  for  the  purpose  of  contradicting  him  as  a  witness?  We 
think  not.  The  court  in  its  charge  to  the  jury,  instruction  Xo. 
16,  said  to  them  as  follows:  "The  jury  are  instructed  that  cer- 
tain testimony  has  been  introduced  in  the  nature  of  admissions 
or  confessions  of  guilt.  This  testimony  was,  in  the  first  in- 
stance, held  to  be  incompetent  by  reason  of  the  fact  that  some 
inducement  had  been  offered  to  the  defendant  making  such  ad- 
missions or  confessions,  and  it  was  therefore  excluded ;  but  later 
in  the  course  of  the  trial  the  defendant  making  such  statements 
having  become  a  witness  in  his  own  behalf,  and  having  denied 
all  knowledge  of,  or  participation  in,  the  offense  charged,  the 
court  permitted  such  testimony  to  be  introduced  in  this  case 
for  the  purpose  of  impeachment  and  contradiction  of  the  state- 
ments made  by  such  defendant  while  upon  the  witness  stand. 
The  court  instructs  you  in  relation  to  this  testimony  that  this 
evidence  is  to  be  considered  by  you,  together  with  all  the  other 
evidence  in  the  case,  for  what  you  deem  it  to  be  worth  as  im- 
peaching the  credibility  of  or  contradicting  the  testimony  of 
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the  defendant  making  such  statements  or  confession."  The  pur- 
pose of  this  instruction  apparently  was  to  say  to  the  jury  that 
the  testimony  of  these  alleged  admissions  or  confessions  was 
not  admitted  as  substantive  evidence  tending  to  show  guilt,  but 
that  the  jury  might  consider  the  fact  that  the  defendant  had 
made  such  statements,  if  they  believed  they  were  made  and  the 
circumstances  surrounding  the  making  of  the  same,  for  what 
they  were  worth  in  judging  the  credibility  and  truthfulness  of 
the  witness.  Considering  the  remarks  of  the  court  heretofore 
quoted,  with  this  instruction,  this  apparently  was  the  idea  of 
the  court  attempted  to  be  expressed;  but  the  language  is  such 
that  it  might  have  been  misunderstood  by  the  jury,  and  they 
might  possibly  have  understood  it  to  mean  that  the  testimony 
relative  to  the  alleged  admissions  and  confessions  might  be  con- 
sidered by  them  as  proving  confessions,  and  not  merely  as  affect- 
ing the  truthfulness  of  the  witness.  The  declared  purpose  of 
the  court  in  admitting  this  evidence  on  cross-examination  and 
in  rebuttal,  as  shown  by  the  remarks  of  the  court  hereinbefore 
quoted,  and  instruction  Xo.  16,  is  perhaps  inconsistent  with  the 
idea  expressed  in  instruction  14,  which  is  as  follows:  "You 
are  instructed,  further,  that  if  declarations  or  admissions  of 
either  of  the  defendants,  connecting  or  tending  to  connect  him 
with  the  commission  of  the  offense  charged,  have  been  proven, 
you  are  to  receive  the  proof  of  such  declaration  or  admissions 
with  caution  as  applying  to  the  defendant  making  such  decla- 
rations or  admissions."  Instruction  14  by  its  language  covers 
all  confessions  appearing  in  proof,  and  would  lead  the  jury 
probably  to  believe  that  they  were  to  be  received  against  the 
defendant  Broadbent,  although  with  caution.  We  do  not  find 
error  against  the  defendants,  or  either  of  them,  in  the  rulings 
of  the  court  complained  of  respecting  the  cross-examination  of 
Broadbent  and  the  evidence  of  Webster  in  rebuttal,  but  recom- 
mend that  in  a  retrial  of  this  cause  the  court  be  more  careful 
to  clearly  state  the  law  of  the  case  in  its  instructions  to  the  jury 
affecting  the  matter  of  admissions  or  confessions  as  they  may 
appear. 

As  to  the  effect  of  the  testimony  relating  to  admissions  or 
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confessions  made  by  Broadbent  implicating  his  codefendant 
Donaldson,  and  made  outside  of  the  hearing  of  the  latter,  the 
court  instructed  the  jury  not  to  consider  them  as  against  Don- 
aldson. Apart,  from  the  seeming  inconsistency  between  this 
instruction  and  instruction  numbered  16,  which  phows  the  sole 
purpose  for  which  such  admissions  or  confessions  were  admit- 
ted, the  court  was  correct  in  so  instructing  the  jury,  and  we  find 
no  error  in  this  behalf  prejudicial  to  the  defendant  Donaldson ; 
but,  on  the  other  hand,  the  court  might  have  gone  farther,  and 
charged  the  jury  that,  so  far  as  such  testimony  had  any  ten- 
dency to  affect  the  credibility  of  Broadbent  as  a  witness,  it  did 
affect  his  codefendant  Donaldson  in  so  far  as  it  might  impeach 
Broadbent^  who  was  not  only  a  witness  in  his  own  behalf,  but 
was  a  witness  for  Donaldson. 

2.  As  to  alleged  errors  29,  30,  and  31,  it  is  only  necessary 
to  say  that  it  appears  that  the  court  was  strictly  technical  in 
sustaining  the  objections  to  the  questions  referred  to,  and  too 
much  technicality  and  restriction  is  not  to  be  recommended  when 
it  is  evident  from  the  connection  what  the  question  plainly 
means  to  a  person  of  ordinary  understanding. 

3.  Defendants  assigned  error  (7,  8,  9,  10,  13,  and  14)  in 
that  the  court  refused  to  allow  certain  questions  to  be  asked  of 
the  ex-convict  Hand,  a  witness  for  the  state.  The  evidence  tends 
to  show  that  he  was  friendly  to  the  prosecution  and  hostile  to 
the  defendants,  or  one  of  them  at  least ;  that  he  was  visited  in 
the  penitentiary  by  the  prosecuting  witness  Webster,  and  taken 
into  the  employ  of  the  latter;  and  the  questions  were  very 
proper,  as  likely  to  educe  evidence  from  Hand  showing  his  rela- 
tions to  the  prosecuting  witness  and  his  animus  in  the  case. 
Nothing  is  more  important  in  a  felony  case  than  that  each  party 
should  be  allowed  to  thoroughly  cross-examine  the  adversary's 
witnesses.  Again,  we  say  that  full  cross-examination,  within 
reasonable  limits,  must  be  permitted.  The  court  erred  to  the 
prejudice  of  the  defendants  in  this  matter  in  this  case.  The 
court  erred,  as  said  in  assignments  11  and  12,  but  afterwards 
the  witness  testified  in  cross-examination  as  to  these  points,  and 
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the  errors  appear  harmless.     (Cobban  v.  Hecklen,  ante,  p.  — , 
70  Pac.  805.) 

4.  Alleged  errors  35,  36,  and  40  are  well  assigned.  The 
court  erred  in  permitting  the  impeaching  witnesses  to  testify 
to  the  use  or  nonuse  of  the  words  "certain  things"  by  Webster 
to  Broadbent,  for  the  reason  that  these  words  were  not  used  by 
the  defendant  Broadbent  as  words  actually  spoken  by  Webster, 
but  as  characterizing  things  narrated  by  him  as  actually  said  to 
him  by  Webster.  Broadbent  testified  that  Webster  mentioned 
matters  which  he  said  Webster  wished  him  to  swear,  to,  and 
after  narrating  them  he  lumped  them  as  the  "certain  things" 
that  Webster  wished  to  be  told.  He  did  not  say  that  Wefcter 
iised  the  words  "certain  things."  ]STo  foundation  was  laid  for 
the  questions  asked,  and  the  objections  should  have  been  sus- 
tained. 

5.  Assignments  of  error  Nos.  2  and  3  are  not  tenable.  As 
to  assignment  !N"o.  16,  considering  the  answers  of  the  witness 
on  cross-examination  as  to  the  same  matter,  we  find  no  error. 

6.  We  discover  no  error  as  suggested  in  assignment  41.  The 
defendant  Donaldson  testified  concerning  the  matter  under  con- 
sideration, and  the  evidence  complained  of  was  proper  in  oppo- 
sition. 

7.  As  to  refused  instruction  "g,"  we  find  it  substantially 
covered,  and  there  was  no  error  assigned. 

8.  Refused  instruction  "d"  should  have  been  given. 

9.  Assignments  49  and  50  are  not  well  taken.  We  see  no 
prejudice  to. the  defendants. 

10.  It  is  not  necessary  to  consider  the  matter  of  newly  dis- 
covered evidence  on  motion  for  a  new  trial,  as  the  case  must  be 
reversed  for  the  reasons  heretofore  stated. 

The  order  denying  the  motion  for  a  new  trial  and  the  judg- 
ment are  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Mr.  Justice  Pigott  concurred  in  the  reversal,  but  retired 
from  the  bench  before  the  preparation  of  this  opinion. 
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STATE  ex  rel.  SHORES,  Relator,  v.  DISTRICT  COURT    JlS. 
OF  THE  SECOND  JUDICIAL  DISTRICT 
et  al.,  Respondents. 

(No.  1,905.) 
(Submitted  January  6,  1903.     Decided  January  8,  1903.) 

Supreme  Court  —  Writ  of  Supervisory  Control  —  Issuance — 
Remedy  by  Appeal. 

Code^pf  Civil  Procedure,  Section  1742,  provides  that  intermediate  orders  affecting 
the  judgment,  and  not  otherwise  appealable,  may  be  reviewed  on  appeal  from 
the  judgment.  Tn  a  trial  of  disbarment  proceedings,  a  motion  for  post- 
ponement, based  on  the  absence  of  witnesses  and  the  Inability  of  counsel 
to  prepare  the  case  in  the  short  time  given,  was  refused.  Held,  that  while 
the  denial  of  the  motion  might  have  been  contrary  to  law,  and  while  tem- 
porary injustice  might  reBUlt  therefrom,  yet  the  supreme  court  would  not 
be  justified  in  the  exercise  of  its  extraordinary  supervisory  power,  in  issu- 
ing a  writ  to  compel  a  postponement,  since  the  error,  If  any,  and  if  not 
corrected  during  the  course  of  the  trial,  or  by  a  final  favorable  judgment, 
would  be  reviewable  on  an  appeal  from  an  adverse  one. 

Petition  by  the  state  of  Montana,  on  the  relation  of  Arthur 
J".  Shores,  for  a  writ  of  supervisory  control,  to  compel  the  dis- 
trict court  of  the  Second  judicial  district  and  another  to  grant 
a  postponement  of  disbarment  proceedings.     Writ  denied. 

Mr.  C.  F.  Kelly,  Mr.  William  Wallace,  Jr.,  Mr.  H.  O.  Mc- 
Intvre,  Mr.  C.  B.  Nolan,  Messrs.  Forbis  &  Evans,  and  Mr.  J. 
F.  Voile  (of  the  Colorado  Bar),  for  Rielator. 

Messrs.  McHatton  &  Cotter,  and  Mr.  Peter  Breen,  for  Re- 
spondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

On  November  19,  1902,  there  was  filed  in  the  district  court 
of  Silver  Bow  county,  by  Edward  W.  Harney,  one  of  the  judges 
of  said  court,  an  accusation,  properly  verified,  charging  Arthur 
J.  Shores,  Esq.,  an  attorney  and  counselor  at  law,  with  certain 
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criminal  conduct,  violative  of  his  oath  and  duties  as  such  attor- 
ney and  'counselor,  and  asking  that  he  be  removed  from  his 
office  The  matter  was  assigned  for  trial  to  the  department  of 
the  court  presided  over  by  John  B.  McGlernan,  one  of  the  two 
other  judges  of  the  same  court,  who  directed  the  statutory  cita- 
tion to  issue  At  that  time  the  said  Shores  was  absent  from  the 
state,  and  could  not  be  served  with  the  citation.  He  returned 
to  the  state  during  the  month  of  December,  and  upon  the  24th 
of  that  month  was  served  with  citation  requiring  him  to  appear 
and  answer  on  the  30th.  This  he  did.  He  denied  all  the  alle- 
gations contained  in  the  accusation  justifying  an  inference  of 
his  guilt.  Thereupon,  over  the  objection  of  the  accused,  Janu- 
ary 2,  1903,  was  fixed  as  the  time  for  the  hearing;  the  court 
having  in  the  meantime  appointed  Peter  Breen,  Esq.,  county 
attorney  of  Silver  Bow  county,  to  act  as  amicus  curiae,  and  pre- 
sent the  evidence  in  support  of  the  accusation.  At  the  time  ap- 
pointed the  accused  appeared  in  person  and  by  counsel,  and 
moved  for  a  postponement  of  the  hearing,  presenting  in  support 
of  his  motion  affidavits  of  himself  and  counsel,  from  which  it 
appeared  that  there  were  many  witnesses  whom  it  would  be 
necessary  for  the  accused  to  examine;  that  several  of  them 
(giving  their  names)  reside  out  of  the  state,  or  were  then  absent 
therefrom ;  that  there  were  no  other  witnesses  who  would  testify 
to  the  same  facts ;  that  their  testimony  could  be  obtained  if  time 
should  be  allowed  in  which  to  take  their  depositions ;  and  that 
counsel  had  up  to  that  time  had  no  opportunity  to  interview  any 
of  the  witnesses,  or  otherwise  to  prepare  the  case  by  an  exami- 
nation of  the  evidence  to  be  adduced  by  the  accused.  The  testi- 
mony of  the  absent  witnesses  was  set  forth  with  particularity. 
It  further  appeared  that  one  of  the  counsel  employed  by  the 
accused  was  not  then  present,  and  could  not  be  present  until 
after  the  lapse  of  some  time  after  the  hearing  had  been  in  pro- 
gress. Such  counsel,  it  was  stated,  had  had  no  opportunity  to 
interview  his  associates,  nor  had  he  been  able  after  his  retention 
to  devote  any  time  to  the  study  of  the  case  with  his  associates, 
so  that  they  could  properly  cross-examine  the  witnesses  who 
would  testify  in  support  of  the  accusation,  or  present  the  evi- 
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dence  of  the  accused  in  an  orderly  and  consistent  manner.  The 
postponement  was  asked  for  a  reasonable  time, — not  lees  than 
one  month, — in  order  that  suitable  preparation  might  be  made 
for  the  trial.  Though  no  counter  affidavits  were  presented  by 
Mr.  Breen,  nor  any  other  showing  made  setting  forth  any  reason 
why  the  postponement  should  not  be  granted,  the  motion  was 
denied,  and  the  hearing  forthwith  begun.  Thereupon  the  ac- 
cused, through  one  of  his  counsel,  filed  his  petition  in  this  court 
for  a  writ  under  its  supervisory  power,  directing  the  district 
court  to  vacate  the  order  fixing  the  hearing  for  January  2d,  and 
to  grant  a  postponement  of  the  hearing  for  a  reasonable  time. 
The  petition  was  accompanied  by  a  copy  of  the  record  of  the 
proceedings  had  in  the  district  court  up  to  the  time  the  motion 
for  postponement  was  made,  and  there  is  no  controversy  but  that 
the  petition,  with  the  copies  attached,  correctly  presents  the 
proceedings  had  up  to  that  time.  Under  an  order  to  show  cause, 
issued  by  this  court  on  January  2d,  counsel  representing  the 
trial  court  appeared  in  this  court  on  January  5th  to  resist  the 
application,  and  filed  a  motion  to  dismiss  the  application  on  the 
ground  that  the  petition  did  not  state  a  case  calling  for  interfer- 
ence by  this  court  under  the  process  invoked.  This  motion  was 
denied  pro  forma,  the  court  reserving  a  decision  until  after  a 
hearing  upon  the  merits.  Thereupon  counsel  for  the  judge  of 
the  district  court  filed  his  answer,  in  which,  while  he  did  not 
controvert  the  statements  contained  in  the  petition,  and  the 
facts  shown  by  the  copy  of  the  record  attached  thereto,  he  al- 
leged various  matters  showing  the  reasons  why  he  had  not  post- 
poned the  hearing.  Among  these  reasons,  it  was  stated  that  the 
order  denying  the  postponement  contained  a  statement  that 
when  the  accused  should  be  required  to  introduce  his  evidence, 
if  it  appeared  that  he  could  not  procure  the  attendance  of  his 
witnesses,  or  secure  their  evidence  by  deposition,  he  would  be 
granted  an  opportunity  to  do  so,  and  that  by  inserting  this  state- 
ment in  the  order  it  was  intended  by  the  court  that  counsel  for 
the  accused  should  understand  that  they  would  be  given  every 
opportunity  during  the  progress  of  the  case  to  prepare  their 
defense;  it  being  deemed    proper  meanwhile,  owing    to    the 
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crowded  condition  of  the  calendar,  and  expected  press  of  other 
business  as  soon  as  a  jury,  which  would  shortly  be  called,  would 
be  in  attendance,  to  proceed  at  once  with  the  hearing,  and  to 
complete  it,  so  far  as  possible,  prior  to  that  time.  A  copy  of 
the  order  was  incorporated  in  the  answer. 

After  argument,  and  upon  consideration  of  the  questions  in- 
volved, the  court  concluded  that  the  motion  was  well  made,  and 
denied  the  writ.  The  order  was  entered  on  January  8th.  The 
court  at  that  time  stated  orally  the  reasons  for  its  action,  and 
deferred  the  delivery  of  a  written  opinion  until  a  later  date; 
the  district  court  having  in  the  meantime  suspended  the  hearing 
to  await  the  determination  of  the  proceeding  here. 

Counsel  for  the  relator  argued  that  it  was  apparent  from  the 
petition  that  ample  grounds  were  shown  in  the  affidavits  to  move 
the  district  court  to  grant  a  postponement,  and  that  a  refusal 
of  it  was,  under  the  circumstances,  an  arbitrary  and  gross  abuse 
of  discretion,  amounting  to  a  willful  disregard  of  the  provisions 
of  law  applicable.  Conceding  all  this  to  be  true,  nevertheless 
the  court  was  not  willing  to  make  a  use  of  the  extraordinary 
power  invoked,  which  would  amount  to  a  practical  disregard  of 
its  ordinary  jurisdiction  by  appeal,  and  at  the  same  time  imply 
a  conclusion  on  the  part  of  this  court  that  the  trial  court  in- 
tended to  do  the  accused  a  gross  injustice.  In  State  ex  reL 
Whiteside  v.  District  Court,  24  Mont  539,  63  Pac.  395,  cited 
by  counsel,  we  endeavored  to  define  the  various  powers  granted 
to  this  court  under  the  constitution,  and  to  point  out  that  each 
has  its  appropriate  functions.  It  is  there  said  that  the  extraor- 
dinary power  of  supervisory  control  is  independent  of  the  other 
powers  conferred,  and  was  not  designed  by  the  makers  of  the 
constitution  to  infringe  upon  the  functions  of  any  of  than. 
While  the  statute  does  not  provide  for  an  independent  appeal 
from  an  order  denying  a  postponement  of  a  trial,  such  an  order 
may  be  reviewed  upon  appeal  if  an  exception  to  it  is  properly 
preserved.  (Code  of  Civil  Procedure,  Sec.  1742.)  If  an  in- 
justice is  done  by  the  order,  the  judgment  will  be  reversed. 
Ordinarily  this  relief  is  full  and  adequate.  It  was  also  said  in 
the   Whiteside  Case,  supra,  that  one  of  the  functions  of  our 
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supervisory  power  is  to  "control  the  course  of  litigation  in  the 
inferior  courts,  where  those  courts  are  proceeding  within  their 
jurisdiction,  but  by  a  mistake  of  law,  or  willful  disregard  of 
it,  are  doing  a  gross  injustice,  and  there- is  no  appeal,  or  the 
remedy  by  appeal  is  inadequate."  This  language,  taken  without 
qualification,  would  cover  the  order  complained  of  in  the  case 
at  bar ;  but  it  must  be  borne  in  mind  that  the  court  was  there 
speaking  in  general  terms,  without  reference  to  the  facts  of  a 
particular  case  to  which  the  language  was  intended  to  apply. 
A  particular  application  of  it  is  aptly  illustrated  by  the  situa- 
tion presented  in  the  case  of  State  ex  rel.  Anaconda  Copper  Min. 
Co.  v.  District  Court,  25  Mont.  504,  65  Pac.  1020,  where  the 
order  complained  of  was  about  to  be  executed,  and,  though  the 
right  to  have  it  reviewed  on  appeal  from  the  judgment  existed, 
a  reversal  of  the  judgment  would  not  amend  the  wrong  done  in 
the  meantime  by  the  execution  of  the  order.  In  that  case  there 
would  have  been  an  invasion  of  the  property  rights  of  the  rela- 
tor prior  to  the  trial  and  judgment  in  the  district  court,  and  the 
appeal,  though  it  might  have  resulted  in  a  reversal  of  the  judg- 
ment, would  have  furnished  no  adequate  remedy  for  the  wrong 
already  done.  The  order  complained  of  here  did  not  interfere 
with  any  property  right  of  the  relator ;  nor,  by  reason  of  it,  is 
it  apparent  that  he  wTould  suffer  any  immediate  loss,  either  in 
property  or  his  personal  liberty.  The  want  of  opportunity  to 
prepare  for  trial  might  be  remedied  by  his  obtaining  the  desired 
evidence,  or  by  a  judgment  of  the  court  in  his  favor.  In  either 
ease  there  would  be  no  just  cause  for  complaint.  To  arrest  the 
proceeding  and  compel  a  postponement  would  require  this  court 
to  anticipate  an  adverse  judgment  by  the  trial  court,  while,  if 
such  result  was  to  be  anticipated,  it  will  follow  in  any  event, 
and  a  review  on  appeal  be  thus  made  necessary.  It  is  true  that 
an  adverse  judgment  would  perhaps  fix  the  status  of  Mr.  Shores 
with  reference  to  his  office  in  the  meantime,  so  that  he  could 
not  engage  in  practice ;  the  statute  apparently  making  no  pro- 
vision for  a  stay  of  the  judgment.  Still  such,  or  a  similar  wrong, 
is  one  of  the  incidents  of  every  erroneous  judgment,  and  the 
possibility  of  its  occurrence  does  not  justify  the  interference 
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by  this  court  in  the  proceedings  prior  to  judgment;  otherwise 
every  manifest  wrong  during  the  course  of  a  trial  in  a  district 
court  would  justify  such  interference.  For  example,  if  a  dis- 
trict court  should  refuse  to  sustain  a  demurrer  to  an  informa- 
tion or  an  indictment  which  did  not  state  an  offense,  or  to  a  com- 
plaint on  the  ground  that  it  did  not  state  a  cause 
of  action,  when  it  did  not,  this  would  be  a  mani- 
fest wrong,  yet  this  situation  may  and  does  frequently 
arise.  Interference  in  this  case  would  open  the  door 
for  a  like  interference  in  the  cases  used  for  illustration,  with 
the  result  that  this  court  would  be  constantly  employed  in  the 
hearing  and  determination  of  applications  like  the  one  Tinder 
consideration ;  thus  rendering  useless,  in  great  measure,  its  ap- 
pellate jurisdiction.  This  may  not  be  done.  If  the  judgment 
in  the  case  should  be  adverse,  an  appeal  from  it  would  furnish 
a  remedy  as  complete  and  adequate  as  the  court  can  furnish  in 
any  case,  and  would  be  preventive  of  any  wrong  whatever  ex- 
cept such  as  would  be  an  incidental  result  of  any  erroneous 
judgment,  for  which,  owing  to  the  imperfection  of  human  insti- 
tutions, no  remedy  has  as  yet  been  devised,  except  to  correct  it. 
by  the  ordinary  procedure  in  the  trial  court,  or  upon  review  by 
the  appellate  court 

Several  other  points  were  made  and  argued  by  counsel,  but 
they  were  without  merit,  and  are  concluded  by  the  foregoing 
observations. 

Writ  denied. 

Denied. 
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In  re  WOODWARD. 

(Submitted  January  12,  1903.     Decided  January  15,  1903.) 

Attorney — Disbarment — Fraudulent  Admission — Forged  Letter 
of  Recommendation. 

Code  of  Civil  Procedure,  Section  394,  and  Supreme  Court  Rule  XXII,  require 
foreign  attorneys,  admitted  on  the  production  of  a  license  from  the  foreign 
jurisdiction,  to  supply  satisfactory  evidence  c£  a  good  moral  character. 
Held,  that  it  was  ground  for  the  disbarment  of  an  attorney  that,  coming 
from  another  state  and  applying  for  admission,  he  presented  with  his  ap- 
plication a  letter  of  recommendation  to  which  he  had  forged  the  name  of 
a  local  firm,  though  he  testified  that  he  was  so  well  acquainted  with  the 
firm  that  he  had  no  doubt  of  their  approving  his  action,  and  that  as  soon 
as  he  met  the  senior  member  he  told  him  of  the  forgery,  and  was  aston- 
ished that  the  desired  ratification  was  withheld. 

Proceedings  for  the  disbarment  of  F.  C.  Woodward.  Dis- 
barment ordered. 

F.  C.  Woodward,  in  propria  persona. 

Mr.  R.  Lee  Word,  amicus  curiae. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

On  December  29,  1902,  one  F.  C.  Woodward  applied  to  this 
court  for  an  order  permitting  him  to  practice  as  an  attorney 
and  counselor  at  law  in  the  courts  of  this  state.  The  application 
was  made  under  the  provisions  of  the  statute  (Section  394, 
Code  of  Civil  Procedure)  and  the  rules  of  this  court  (Rule 
XXII)  permitting  attorneys  from  other  jurisdictions,  after 
acquiring  residence  in  this  9tate,  to  be  admitted  to  practice  upon 
the  production  of  a  license  from  the  proper  authorities  of  such 
other  jurisdiction,  with  satisfactory  evidence  of  good  moral 
character.  The  applicant  presented  a  license  granted  by  the 
supreme  court  of  the  state  of  Nebraska,  together  with  evidence 
of  his  good  moral  character  and  standing  at  the  bar  of  his  native 
state.     He  also  presented  certificates  of  good  moral  character 
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from  reputable  attorneys  of  this  state.  Among  the  certificates 
thus  presented  was  a  letter,  ostensibly  signed  by  Fox  &  Fox,  a 
firm  of  reputable  attorneys  residing  and  practicing  at  Red 
Lodge  in  this  state.  This  letter  contained  statements  very 
highly  commendatory  of  the  character  and  qualifications  of  the 
applicant,  and,  upon  the  faith  of  it  and  other  evidence  pro- 
duced, Mr.  Woodward  was  granted  the  order  applied  for.  Dur- 
ing the  afternoon  of  the  same  day,  information  was  brought  to 
the  members  of  the  court  that  the  letter  signed  "Fox  &  Fox" 
was  a  forgerj-.  Thereafter,  on  January  5th,  the  matter  was 
formally  presented  to  the  court  by  Ex- Associate  Justice  R.  Lee 
Word,  with  affidavits  of  both  members  of  the  firm  of  Fox  &  Fox, 
and  also  of  their  stenographer,  showing  that  the  letter  was  in 
fact  a  forgery.  Thereupon  an  order  was  entered  citing  Mr. 
Woodward  to  appear  before  this  court  on  January  12th  to  show 
cause  why  he  should  not  be  deprived  of  his  license.  In  obe- 
dience to  this  citation,  Mr.  Woodward  appeared,  and  made  an- 
swer that  he  had  himself  written  the  letter  and  subscribed  there- 
to the  firm  name  of  Fox  &  Fox,  thinking  at  the  time  he  did  so 
that  one  or  both  members  of  the  firm  would  ratify  his  action. 
His  conviction  that  this  would  be  done  was  based  upon  the  inti- 
mate relations  which  he  stated  had  theretofore  existed  between 
him  and  the  members  of  the  firm  of  Fox  and  Fox. 

It  is  hardly  conceivable  under  the  circumstances,  why  the 
applicant  should  have  been  guilty  of  this  fraudulent  behavior. 
Among  his  recommendations  were  several  signed  by  reputable 
members  of  the  bar,  both  of  this  state  and  the  state  of  Nebraska, 
sufficient  in  substance  to  warrant  favorable  action  upon  his  ap- 
plication. His  conduct  can  be  explained  only  upon  the  theory 
that  he  is  wholly  destitute  of  those  sentiments  of  honor  and  in- 
tegrity which  high-minded  lawyers  should  always  possess,  and 
which  should  always  characterize  their  conduct  toward  their 
clients,  their  fellow  members  of  the  bar,  and  the  courts  before 
which  they  practice  from  day  to  day.  Without  discussing  the 
question  whether  the  unauthorized  use  of  the  name  of  another 
in  writing  subjects  the  applicant  to  a  criminal  prosecution,  or 
whether  under  the  circumstances  the  applicant  should  have 
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been  punished  as  for  contempt,  it  is  sufficient  to  say  that,  had 
the  matter  been  brought  to  the  attention  of  the  court  at  the  time 
the  application  was  made,  the  license  would  have  been  denied 
upon  the  ground  of  total  unfitness  of  the  applicant.  This  being 
true,  and  the  court  being  now  informed  of  the  fraud,  the  order 
granting  the  license  will  be  revoked. 

At  the  hearing  the  applicant  stated  that  he  was  led  into  the 
fault  by  his  conviction  that  one  or  both  members  of  the  firm 
of  Fox  &  Fox,  owing  to  the  intimate  relations  existing  between 
the  members  of  the  firm  and  himself,  would  ratify  his  unau- 
thorized use  of  their  name  as  soon  as  it  was  brought  to  their 
knowledge,  and  that  as  soon  as  he  met  the  senior  member  of 
the  firm  he  frankly  stated  to  him  what  he  had  done,  but  was 
astonished  that  the  desired  ratification  was  withheld.  Conced- 
ing this  to  be  true,  we  do  not  think  that  a  person  who  is  so  re- 
gardless of  the  rights  of  others  and  of  his  duty  to  this  court 
should  be  permitted  to  occupy  a  relation  in  which  his  duties 
require  the  highest  degree  of  honesty  and  fidelity.  We  are  not 
prepared  to  say  that,  even  had  the  members  of  the  firm  of  Fox 
&  Fox  ratified  the  unauthorized  use  of  their  name  after  the 
fraud  was  perpetrated  upon  this  court,  we  would  be  willing  to 
permit  the  applicant  to  remain  upon  the  roll  of  attorneys.  He 
^as  guilty,  not  only  of  a  fraud  upon  the  firm  of  Fox  &  Fox,  but 
also  upon  this  court,  and  jhat,  too,  upon  the  very  threshold  of 
the  professional  life  upon  which  he  expected  to  enter. 

The  order  made  and  entered  on  December  29,  1902,  admits 
ting  F.  C.  Woodward  to  the  practice  of  law  in  the  courts  of 
this  state,  is  revoked,  and  it  is  ordered  that  his  name  be  stricken 
from  the  roll  of  attorneys  and  conunselors  at  law. 


358  State  v.  Pebes.  [Dec  T/02 


STATE,  Respondent,  v.  PERES,  Appellant. 

~2T~358| 
32    464"  (No.  1,846.) 

(Submitted  January  8,  1008.     Decided  January  15,  1003.) 

Statutory  Rape  —  Prior  Acts  of  Intercourse  —  Statement  of 
Prosecutrix — Voluntary  Character — Delay  in  Making — Adr 
missibility  of  Evidence  —  Testimony  —  Sufficiency  —  Gonr 
tradition — Impeachment — Effect. 

1.  In  a  prosecution  lor  the  rape  of  a  female  under  the  age  of  consent,  evidence 
of  acts  of  intercourse  between  the  parties  prior  to  that  charged  is  admis- 
sible to  corroborate  the  prosecutrix. 

2.  In  a  prosecution  lor  statutory  rape  it  appeared  that  the  offense  was  com- 
mitted .on  Friday;  that  on  Monday  and  Tuesday  prosecutrix  appeared  at 
school,  nervous  and  tearful,  evading  her  teacher's  questions,  and  on  the 
latter  day  was  excused  from  recitation;  and  that  on  Wednesday,  when 
found  crying  by  the  teacher,  and  on  being  urged  to  disclose  the  trouble, 
told  of  the  crime.  Held,  that  this  statement  was  not  objectionable,  as  in- 
voluntarily made. 

3.  As  the  statement  was  not  in  the  nature  of  a  confession*  or  admission,  its 
involuntary  character  would  not  be  a  ground  of  objection  to  evidence  there- 
of, but  would  only  affect  its  weight. 

4.  In  a  prosecution  for  statutory  rape  it  appeared  that  the  offense  was  com- 
mitted on  Friday ;  that  prosecutrix  made  no  disclosure  thereof  until  the 
next  Wednesday,  when,  in  response  to  questioning,  she  told  her  teacher  of 
the  offense,  declaring  it  to  have  been  accomplished  by  force;  and  that  on 
the  next  Monday  she  told  all  her  teachers.  Prosecutrix  testified  that  she 
did  not  tell  her  stepmother,  because  they  were  not  on  good  terms,  and  the 

'stepmother  knew  of  previous  illicit  relations  between  prosecutrix  and  ac- 
cused ;  and  that  she  did  not  tell  her  fatner  because  she  feared  he  would 
believe  she  bad  consented.  Held,  tbat  prosecutrix's  delay  in  making  the 
statement  would  not,  in  view  of  her  testimony,  warrant  the  exclusion  of 
evidence  thereof. 

5.  The  rule  which  requires  a  prosecutrix  raped  by  force  to  make  immediate 
outcry  or  disclosure,  or  stand  discredited  on  the  trial,  has  no  application 
to  a  prosecution  for  the  rape  of  a  female  under  the  age  of  consent. 

6.  Code  of  Civil  Procedure,  Section  3120,"  provides  that  the  direct  evidence  of 
one  witness,  entitled  to  full  credit,  Is  sufficient  proof  of  any  fact  except 
perjury  and  treason.  Held,  that  prosecutrix's  uncorroborated  evidence 
would  be  sufficient  to  sustain  a  conviction  of  statutory  rape. 

7.  Code  of  Civil  Procedure,  Section  3300,  Subd.  2,  provides  that  the  jury  are 
not  bound  to  decide  In  conformity  with  the  declarations  of  any  number  of 
witnesses,  not  convincing  their  minds,  against  a  less  number  satisfying  their 
minds.  Held,  that  the  fact  tbat  prosecutrix  was  contradicted,  or  that  con- 
flicting impeaching  evidence  was  given  against  her,  would  not  overthrow  a 
conviction  of  statutory  rape. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 
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Camile  Peres  was  convicted  of  statutory  rape,  and  appeals. 
Affirmed. 

Mr.  Thomas  E.  Brady,  for  Appellant. 

It  was  error  to  admit,  over  the  objection  of  defendant,  the 
testimony  of  the  prosecutrix  to  the  effect  that  previous  acts  of 
the  same  character  had  been  committed  upon  her  by  defendant, 
extending  over  a  period  of  time  more  than  twTo  years  prior  to 
the  offense  charged  in  the  information.  {People  v.  Lennan, 
79  Cal.  G25 ;  People  v.  Barms,  48  Cal.  551 ;  People  v.  MeNutt, 
64  Cal.  116;  People  v.  Fultz,  109  Cal.  258.) 

The  statements  made  by  the  prosecutrix  as  to  what  occurred, 
together  with  the  statements  of  those  to  whom  they  were  made, 
should  not  have  been  admitted  in  evidence  as  part  of  the  case 
in  chief.  First,  these  statements  seem  not"  to  have  been  volun- 
tary ;  and  second,  they  were  made  at  too  remote  a  period,  and 
the  delay  wTas  unaccounted  for.  (Wharton's  Crim,  Ev.  (9th 
Ed.),  Sec.  5G5;  Whitney  v.  State,  35  Ind.  503;  State  v.  Mc- 
Laughlin, 44  Iowa,  82;  People  v.  Benson*,  G  Cal.  221;  People 
v.  Hamilton,  4G  Cal.  540;  People  v.  Ardaga,  51  Cal.  371.) 

Mr.  James  Donovan,  Attorney  Ocneral,  for  the  State. 

MR  JUSTICE  HOLLOW  AY  delivered  the  opinion  of  the 
court. 

The  defendant,  Camile  Peres,  was  convicted  of  the  crime  of 
rape  committed  on  the  person  of  one  Adrienne  Baque,  a  female 
under  the  age  of  1G  years,  and  from  the  judgment  and  an  order 
denying  his  motion  for  a  new  trial  he  appeals. 

On  the  trial  of  the  cause  the  prosecuting  witness  was  per- 
mitted, over  the  objection  of  the  defendant,  to  testify  to  acts 
of  intercourse  between  herself  and  the  defendant  prior  to  the 
act  complained  of  and  for  which  the  defendant  was  then  being 
tried.  This  is  assigned  as  error.  While  there  may  be  some 
slight  conflict  in  the  authorities  on  this  point,  confessedly  the 
great  weight  of  authority  is  in  favor  of  the  admissibility  of 
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this  class  of  evidence;  not  to  prove  substantive  offenses  upon 
which  conviction  might  be  had,  but  in  corroboration  and  expla- 
nation of  the  testimony  concerning  the  commission  of  the  act 
charged.  (People  v.  Jenness,  5  Mich.  305;  Whart  Cr.  Ev. 
(8th  Ed.),  Sec.  35;  People  v.  0' Sullivan,  104  K  Y.  481,  10 
K  E.  880,  58  Am.  Rep.  530;  Mitchell  v.  People  (Colo.  Sup.), 
52  Pac.  671.)  In  State  v.  Robinson,  32  Oregon,  43,  48  Pac. 
357,  in  discussing  the  precise  question  under  consideration,  the 
court  says :  "It  is  next  insisted  that  the  court  was  in  error  in 
allowing  the  prosecution  to  give  evidence  tending  to  show  more 
than  one  act  of  criminal  intercourse  between  the  defendant  and 
the  prosecutrix.  The  reason  assigned  for  the  objection  to  this 
testimony  is  that  it  violates  the  rule  which  prohibits  evidence 
of  a  distinct  crime  unconnected  with  that  alleged  in  the  indict- 
ment to  be  given  against  the  prisoner.  As  a  general  rule,  the 
principle  invoked  is  unquestioned,  although  there  are  in  fact 
many  exceptions,  which  it  is  unnecessary  to  attempt  to  point 
out  at  this  time,  as  the  authorities  fully  sustain  the  competency 
of  the  evidence  offered  and  admitted  in  this  case,  not  for  the 
purpose  of  proving  a  different  offense,  but  to  show  the  relation 
and  familiarity  of  the  parties,  and  as  corroborative  of  the  prose- 
cutrix's testimony  concerning  the  particular  act  relied  upon  for 
a  conviction.  (Strang  v.  People,  24  Mich.  6 ;  People  v.  Abbott, 
97  Mich.  484,  56  X.  W.  862,  37  Am.  St.  Kiep.  360;  Common- 
wealth  v.  Merricm,  14  Pick.  518,  25  Am.  Dec  420;  Hardike 
v.  State,  67  Wis.  552,  30  K  W.  723;  Taylor  v.  State,  22  Tex. 
App.  529,  3  S,  W.  753 ;  People  v.  O'Sullivan,  104  1ST.  Y.  481, 
10  X.  E.  880,  58  Am.  Eep.  530.)  It  was  for  this  purpose 
alone  the  evidence  in  question  was  admitted,  as  expressly  stated 
at  the  trial  court  at  the  time,  and  as  subsequently  fully  ex- 
plained to  the  jury  in  the  charge." 

In  this  connection  it  is  urged  that  the  court  erred  in  giving 
instruction  numbered  8,  in  which  the  jury  was  told  that  the 
evidence  of  prior  acts  of  intercourse  between  the  prosecutrix 
and  defendant  was  admitted  only  for  the  purpose  of  corroborat- 
ing her  testimony  regarding  the  commission  of  the  act  charged. 
On  the  argument  of  this  cause  counsel  for  defendant  admits 
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that,  if  the  evidence  was  properly  admitted,  the  instruction  was 
proper,  and,  having  disposed  of  the  former  question  above,  its 
determination  likewise  disposes  of  this. 

It  is  next  urged  that  the  district  court  erred  in  permitting 
the  prosecutrix  to  testify  that  on  Wednesday  after  the  Friday 
,on  which  the  alleged  crime  was  committed  she  told  her  teacher, 
Miss  Sutton,  the  fact  that  she  had  been  raped,  and  repeated  this 
to  all  of  the  teachers  on  the  Monday  following ;  the  contention 
being  that  a  considerable  time  had  elapsed,  with  good  opportu- 
nity for  her  to  have  told  of  the  occurrence  ;•  and  that  her  state- 
ment was  not  voluntary,  in  that  it  was  elicited  by  her  teacher 
by  repeated  questioning. 

Considering  the  last  phase  of  this  question  first,  was  the 
statement  of  the  prosecutrix  to  her  teacher  in  fact  voluntary  ? 
The  testimony  tends  to  show  that  the  alleged  crime  was  com- 
mitted on  Friday ;  that  on  Monday  she  went  to  school,  was  ner- 
vous, and  cried,  and,  when  asked  by  her  teacher  the. cause  of 
her  trouble,  evaded  the  question;  that  on  Tuesday  much  the 
same  thing  occurred,  and  she  was  excused  from  reciting  in  her 
classes.  On  Wednesday,  when  her  teacher  found  her  crying, 
and  urged  her  to  tell  the  cause  of  her  trouble,  she  did  so.  Un- 
der the  circumstances  we  cannot  say  that  the  statement  was  in- 
voluntarily made,  and  the  objection  on  that  ground  is  not  ten- 
able. 

By  this,  however,  we  are  not  to  be  understood  as  saying  that 
the  testimony  would  not  have  been  admissible  unless  the  state- 
ment was  voluntarily  made.  This  was  not  in  the  nature  of  a 
confession  or  admission  as  those  terms  are  generally  used  and 
understood  in  the  decided  cases  or  text-books,  and  the  rule 
governing  there  has  no  application  here. 

The  evidence  was  properly  admitted,  and  the  question  as  to 
whether  the  statement  was  made  under  coercion,  or  otherwise 
than  voluntarily,  was  one  which  affects  the  weight,  rather  than 
the  admissibility,  of  the  evidence,  and  was  a  matter  properly 
for  the  jury's  consideration.  Under  the  information  in  this 
case,  wThich  charged  that  the  prosecutrix  was  under  the  age  of 
consent,  viz.,  under  the  age  of  16  years,  it  will  readily  be  ob- 
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served  that  the  rule,  which  has  often  been  promulgated,  with 
references  to  cases  of  rape  where  force  and  resistance  thereto 
were  the  gist  of  the  offense,  and  which  required  the  injured 
party  to  make  immediate  outcry  or  report  of  the  occurrence  at 
the  first  opportunity,  or  stand  discredited  as  to  her  testimony 
given  at  the  trial  if  she  failed  to  do  so,  has  no  application  here. 
But,  the  prosecutrix  having  made  the  statement  of  her  injury 
and  of  its  accomplishment  by  force,  then  the  rule  which  requires 
that,  if  such  statement  be  made  at  all,  it  must  be  made  immedi- 
ately after  the  occurrence  in  order  to  render  the  testimony  that 
it  was  made  admissible,  became  applicable. 

Was  the  testimony  then  properly  admitted;  in  other  words, 
is  there  any  fixed  and  definite  time  within  which  such  declara- 
tions must  be  made  in  order  for  the  evidence  of  their  having 
been  made  to  be  admissible,  and  what,  if  any,  explanation  has 
the  prosecutrix  to  make  for  not  having  spoken  sooner  ?  In  the 
first  place,  she  testified  that  she  was  naturally  reluctant  to  tell 
any  one ;  that  she  would  not  tell  her  stepmother,  for  they  were 
not  on  good  terms,  did  not  get  along  well  together,  and  fre- 
quently had  trouble;  that  she  disliked  her  stepmother  very 
much,  and,  further,  that  her  stepmother  knew  of  the  improper 
relations  existing  between  her  and  defendant,  she  having  once 
caught  them  in  the  act.  She  further  says  she  was  afraid  to  tell 
her  father,  for  fear  he  would  not  believe  her,  and  would  think 
she  had  consented.  With  this  explanation  before  the  court,  can 
it  be  said  that  the  testimony  should  not  have  been  admitted  ?  In 
Ilujrjins  v.  People,  58  X.  Y.  377,  Church,  Chief  Justice,  speak- 
ing for  the  court,  says :  uThe  proposition  [which  the  court  was 
requested  to  charge]  is,  doubtless,  substantially  correct,  al- 
though it  is  quite  general,  and  somewhat  vague.  Any  consider- 
able delay  on  the  part  of  a  prosecutrix  to  make  complaint  of 
the  outrage  constituting  the  crime  of  rape  is  a  circumstance  of 
more  or  less  weight,  depending  upon  the  other  surrounding  cir- 
cumstances. There  may  be  many  reasons  why  a  failure  to  make 
immediate  or  instant  outcry  should  not  discredit  the  witness. 
A  want  of  suitable  opportunity  or  fear  may  sometimes  excuse 
or  justify  a  delay.     There  can  be  no  iron  rule  on  the  subject 
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The  law  expects  and  requires  that  it  should  be  prompt;  but 
there  is  and  can  be  no  particular  time  specified."  The  above  au- 
thority is  pertinent  only  as  to  the  question  of  the  lapse  of 
time  between  the  outrage  and  the  statement  of  the  prosecutrix, 
and  is  not  to  be  considered  in  this  connection  as  in  any  wise 
suggesting  that  the  law  expected  or  required  that  the  prosecu- 
trix in  this  case  should  make  complaint,  she  being  under  the  age 
of  consent  So,  in  People  v.  Gage,  62  Mich.  271,  28  N.  W. 
835,  4  Am.  St  Rep.  854,  it  is  said:  "It  is  contended  that  the 
testimony  ought  not  to  have  been  received  because  of  the  lapse 
of  time  after  the  outrage  and  the  statement  to  the  mother.  The 
lapse  of  time  occurring  after  the  injury  and  before  complaint 
made  is  not  the  test  of  admissibility  of  the  evidence,  but  it  may 
be  considered  as  affecting  its  weight."  We  may  conclude,  there- 
fore, that  the  rule  requiring  immediate  complaint  is  not  inflexi- 
ble, and  that,  if  reasonable  circumstance  cause  delay,  the  effect 
is  simply  for  the  jury,  and  their  province  as  to  that  fact  will 
not  be  invaded  by  the  court  (3  Rice,  Ev.  827;  State  v.  Sheir 
tleworth,  18  Minn.  208  (Gil.  191)  ;  Oleson  v.  State,  11  Neb. 
279,  9  K  W.  38,  38  Am.  Rep.  366;  State  v.  Knapp,  45  K  H. 
148 ;  State  v.  NUes,  47  Vt  82 ;  People  v.  Snyder,  75  Cal.  323, 
17  Pac.  208.) 

The  third  and  last  contention  of  counsel  is  that  the  evidence 
is  insufficient  to  support  the  judgment,  because  the  verdict  rests 
upon  the  uncorroborated  testimony  of  the  prosecutrix ;  that  her 
testimony  is  contradictory  within  itself;  that  she  was  contra- 
dicted by  numerous  witnesses,  and  that  she  was  impeached. 

Upon  the  first  proposition  it  is  sufficient  to  say  that  it  has 
been  quite  generally  held  by  courts  of  last  resort  in  this  country, 
in  the  absence  of  any  statute,  that  such  a  conviction  is  proper, 
and  will  not  be  disturbed  for  lack  of  evidence  corroborating  the 
prosecuting  witness;  while  Section  3120  of  the  Code  of  Civil 
Procedure  of  Montana  provides  that  the  direct  evidence  of  one 
witness,  who  is  entitled  to  full  credit,  is  sufficient  for  proof  of 
any  fact  except  perjury  and  treason,  and  the  question  of  the 
credibility  of  this  witness  was  one  for  the  jury's  determination 
exclusively.     However,  in  passing,  we  may  say  that  we  do  not 
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agree  with  counsel  that  there  was  no  corroborating  evidence. 
The  letter  written  by  the  defendant  to  the  prosecuting  witness 
after  his  arrest  and  before  his  trial  must  have  had  considerable 
weight  with  the  jury,  and  in  a  material  degree  corroborates  her 
testimony.  There  are  no  material  contradictions  in  the  testi- 
mony of  the  prosecutrix,  and,  if  she  was  contradicted  by  others, 
it  is  sufficient  to  say  that  a  verdict  will  not  be  disturbed  on  ac- 
count of  a  conflict  in  the  evidence,  if  there  is  evidence  to  sup- 
port it  (State  v.  Allen,  23  Mont  118,  57  Pac.  725;  State  v. 
Hurst  23  Mont.  484,  59  Pac.  911)  ;  and  Subdivision  2  of  Sec- 
tion 3390  of  the  Code  of  Civil  Procedure  provides  that  the  jury 
are  not  bound  to  decide  in  conformity  with  the  declarations  of 
any  number  of  witnesses,  which  do  not  produce  conviction  in 
their  minds,  against  a  less  number,  satisfying  their  minds. 

It  is  sufficient  to  say,  with  reference  to  the  claim  that  the 
prosecutrix  was  impeached,  that  certain  witnesses  testified  that 
her  reputation  for  truth  and  veracity  is  bad,  while  even  a  greater 
number  testified  that  such  reputation  is  good.  It  was  for  the 
jury  to  determine  from  the  evidence  what  credit  should  be  given 
to  the  testimony  of  the  prosecutrix. 

We  are  satisfied,  upon  a  careful  examination  of  the  record, 
that  the  evidence  is  sufficient  to  support  the  verdict,  and  that 
there  is  no  merit  in  the  errors  assigned. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Affirmed. 
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Injunction— Trespass—Irreparable  Injurv— Mining  Shafts. 
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The  sinking  of  a  mining  shaft  by  trespassers  upon  a  forty-acre  tract  of  ground 
used  for  manufacturing  brick,  and  the  throwing  of  the  debris  therefrom 
upon  the  surface  of  the  ground  (but  not  to  such  an  extent  as  to  Interfere 
seriously  with  the  use  of  the  ground  for  the  purpose  of  manufacturing 
brick),  is  not  such  an  Irreparable  Injury,  nor  waste  of  the  estate,  as  to 
authorize  an  injunction. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Injunction  by  Silas  F.  King  and  another  against  Pat  Mul- 
lins  and  others.  From  an  order  denying  the  injunction,  plain- 
tiffs appeal.     Affirmed. 

Statement  of  the  Case. 

Appeal  from  an  order  denying  an  injunction.  The  action 
was  brought  to  obtain  a  judgment  against  the  defendants  for  a 
trespass  upon  a  portion  of  the  Columbia  clay  placer  mining 
claim,  situate  in  Silver  Bow  county.  The  complaint  alleged 
that  the  defendants  in  April,  1901,  entered  upon  a  portion  of 
the  surface  of  the  claim,  on  which  there  are  certain  shafts  and 
excavations  made  by  the  plaintiffs,  and  that  since  that  time  they 
have  remained  in  possession,  engaged  in  digging  shafts  and 
dumping  the  debris  therefrom  upon  the  surrounding  surface, 
to  the  damage  of  the  plaintiffs  in  the  sum  of  $500.  It  is  fur- 
ther alleged  that  the  defendants  are  mining  and  removing  there- 
from the  valuable  ore  deposits  found  therein,  and  will  continue 
to  do  so,  thus  obstructing  the  plaintiffs'  use  and  enjoyment  of 
the  premises;  that  the  said  premises  are  valuable  chiefly  for 
their  mineral  deposits ;  and  that,  unless  the  defendants  are  en- 
joined from  so  trespassing  thereon,  the  property  will  be  depre- 
ciated in  value,  and  it  will  require  a  multiplicity  of  suits  to 
protect  the  plaintiffs'  rights.  The  nature  of  the  mineral  de- 
posits referred  to  is  not  stated. 

The  answer  puts  in  issue  the  plaintiffs'  title  and  right  of 
possession  under  their  alleged  placer  location ;  denies  the  dam- 
age complained  of;  and  then  alleges  affirmatively  that  the  de- 
fendants are  rightfully  in  possession  of  the  disputed  portion  of 
the  premises  for  purposes  of  exploration  and  location,  pursuant 
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to  the  mineral  lawk  of  the  United  States,  of  quartz  claims  upon 
two  certain  veins  of  quartz-bearing  copper,  and  other  valuable 
minerals  which  they  believe  to  exist  therein. 

Under  an  order  to  show  cause  why  an  injunction  should  not 
issue  pendente  lite,  a  hearing  was  had,  during  which  it  ap- 
peared from  the  evidence  introduced  on  the  part  of  the  plain- 
tiffs that  their  claim  is  founded  upon  a  location  of  about  40 
acres  of  ground,  including  that  in  controversy,  as  a  brick-clay 
placer,  though  the  location  notice  declares  that  the  ground  con- 
tains gold  also.  It  further  appeared  that  the  ground  is  situated 
near  the  city  of  Butte,  and  contains  a  stratum  of  clay  valuable 
for  the  manufacture  of  brick;  that  the  plaintiffs  were  in  pos- 
session of  the  same  through  a  lessee  under  their  alleged  loca- 
tion, which  was  made  in  June,  1898 ;  that  this  tenant  paid  a 
royalty  to  the  plaintiffs  until  July,  1900,  when  his  lease  ex- 
pired ;  that  thereupon,  concluding  that  a  location  of  land  con- 
taining a  deposit  of  brick  clay  only  was  not  valid  under  the  min- 
eral laws  of  the  United  States,  and  desiring  to  hold  the  land 
because  of  the  deposit,  he  made  an  entry  of  it  as  a  homestead, 
and  at  the  commencement  of  this  action  was  engaged  in  liti- 
gating the  alleged  title  of  the  plaintiffs  in  the  land  department 
of  the  United  States,  though  still  retaining  possession  by  their 
consent,  with  the  reservation,  understood  and  acquiesced  in  by 
them,  that  if  the  placer  location  should  be  held  invalid  he  would 
hold  the  ground  under  his  homestead  entry ;  and  that,  while  the 
tenant  was  so  occupying  the  ground,  the  defendants  entered  upon 
the  portion  of  the  surface  in  controversy,  which  was  not  in  his 
actual  possession,  and,  taking  possession  of  a  shaft  thereon 
called  the  "discovery  shaft,"  at  a  distance  of  about  400  feet 
from  the  base  of  the  tenant's  operations,  began  to  sink  the  same 
through  the  surface  deposits  of  clay  and  gravel  in  order  to  dis- 
cover, if  possible,  copper-bearing  qudrtz  veins  believed  to  exist 
some  distance  beneath  the  surface;  and  that  the  debris  from  the 
excavations  thus  made  was  being  hoisted  and  deposited  upon 
the  surface  immediately  about  the  shaft 

At  the  close  of  defendants'  case,  upon  motion  of  defendants, 
the  location  notice  was  stricken  out     Thereupon,  without  fur- 
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ther  evidence  and  after  argument*  the  injunction  was  denied. 
Error  is  assigned  upon  the  action  of  the  court  in  striking  out 
the  notice  and  in  denying  the  injunction. 

Mr.  Oeorge  M.  Bourqtdn,  for  Appellants. 

Veins  or  lodes  not  known  to  exist  within  a  placer  when  placer 
patent  is  applied  for,  belong  to  the  placer  claimant,  and  no  other 
person  can  acquire  any  right  thereto  by  discovery  and  location. 
{Montana  Copper  Co.  v.  DaM,  6  Mont,  131,  S.  O.  132  U.  S. 
264;Raamheim  v.  Dahl,  6  Mont  167,  S.  C.  132  U.  S.  260.) 

Defendants'  seeking  veins  or  lodes  within  the  premises  in 
controversy,  intending  to  locate  and  extract  and  carry  away  the 
substance  thereof,  was  waste  or  trespass,  and  involved  irrepar- 
able injury,  and  because  of  it  plaintiffs  were  entitled  to  an  in- 
junction pendente  lite.  (10  Am.  &  Eng.  Ency.  of  Law,  881, 
817 ;  Lindley  on  Mines,  Sec.  872 ;  1  Beach  on  Injunctions,  Sec. 
35.) 

Plaintiffs  were  in  possession  by  their  tenant;  repeated  and 
continuing  trespasses  by  defendants  should  have  been  enjoined, 
principally  to  avoid  multiplicity  of  actions  and  the  inadequacy 
of  legal  remedy.  (KeHlogg  v.  King,  46  Pac.  166 ;  Paliman  v. 
Lohmeyer,  83  N.  W.  201 ;  Hall  v.  Wester,  80  N.  W.  982 ;  3 
Pomeroy,  Eq.  Jur.  Sec.  1357 ;  Hmckel  v.  Stevens,  45  IT.  Y.  S. 
678.) 

Threatened  location  of  the  premises  by  defendants  would 
cloud  plaintiffs'  title,  and  an  injunction  should  issue  to  prevent 
casting  a  cloud  upon  complainants'  title.  (2  Am.  &  Eng.  Ency. 
of  Law,  302;  3  Pomeroy,  Eq.  Jur.  Sees.  1345,  1348.) 

Mr.  T.  J.  Walsh,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLT,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

Under  the  view  we  take  of  the  case,  it  will  not  be  necessary 
to  consider  whether  the  court  erred  in  striking  out  the  notice. 
Presumably  this  was  done  upon  the  ground  which,  among 
others,  was  laid  in  the  motion,  that  title  cannot  be  acquired  to 
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lands  under  the  mineral  laws  of  the  United  States  by  reason  of 
brick-clay  deposits  therein. 

Conceding  the  location  to  be  valid,  and  that  the  court  should 
not  have  stricken  out  the  notice,  this,  in  connection  with  the 
evidence  offered  to  show  irreparable  mischief,  presented  no 
ground  for  an  injunction.  Upon  this  theory  the  evidence  tended 
to  show  an  unlawful  entry  and  ouster  as  to  the  disputed  portion 
of  the  ground,  but  no  irreparable  injury  which  the  plaintiffs 
will  suffer  during  the  litigation.  There  is  nothing  shown  but 
a  simple  technical  trespass.  Xothing  of  value  is  being  removed 
or  carried  away ;  nor  is  the  adjacent  surface  being  incumbered 
by  the  debris  deposited  thereon  to  such  an  extent  as  to  interfere 
seriously  with  the  operations  of  the  tenant  in  possession  under 
plaintiffs,  or  the  use  of  the  ground  for  the  purpose  of  manufac- 
turing brick.  The  estate  is  not  being  removed  or  destroyed, 
nor  is  it  being  seriously  impaired.  There  is  presented  a  case 
for  a  suit  at  law  in  trespass,  such  as  is  this  case,  or  one  in  eject- 
ment to  establish  plaintiffs'  title  and  recover  the  possession  of 
the  disputed  portion,  and  it  falls  clearly  within  the  rule  that 
an  injunction  will  not  issue  to  restrain  a  trespass  unless  the  in- 
jury being  done  is  irreparable,  or  is  in  the  nature  of  waste  and 
goes  to  the  destruction  of  the  estate.  (Hearuey  v.  Commercial 
Co.,  10  Mont.  590,  27  Pac.  379.)  Though  the  rule  laid  down 
in  the  case  cited  was  modified  in  the  later  case  of  Lee  v.  Watson, 
15  Mont.  228,  38  Pac.  1077,  because  too  broadly  stated  as  ap- 
plied to  the  facts  in  that  case,  yet,  as  applied  to  cases  similar 
in  their  facts  to  the  one  under  consideration,  it  states  the  cor- 
rect rule,  and  is  followed. 

The  foregoing  observations  render  unnecessary  a  considera- 
tion of  the  question,  which  arises  upon  the  record,  whether  the 
plaintiffs,  by  reason  of  their  fraudulent  collusion  with  their 
tenant  in  possession,  and  by  reason  of  their  apparent  abandon- 
ment of  their  placer  location  under  the  agreement  with  the  ten- 
ant, are  in  a  position  to  demand  any  relief  whatever  from  a 
court  of  equity. 

The  order  complained  of  is  affirmed. 

Affirmed. 
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WALKER  et  al.,  Appellants,  v.  PEN1QNOTON  et  al.,    SJEJ 

Respondents.  JZ  |g 

BLACKBURN"  et  al.,  Intebvenobs  and  Respondents. 

(No.  1,676.) 
(Submitted  January  6,  1903.     Decided  January  19,  1903.) 

Mi7iitig  Claims — Location — Declaratory  Statement  —  Descrip- 
tion of  Corners — Sufficiency. 

Political  Code,  Section  3611,  declares  that  the  locator  of  a  mining  claim  must 
define  the  boundaries  by  marking  a  tree  or  rock  or  setting  a  post  or  stone 
at  each  corner,  and  that,  when  a  post  is  used,  it  must  be  at  least  4  inches 
square  by  4  feet  6  inches  in  length  set  1  foot  in  the  ground  with  a  mound 
of  earth  or  stone  4  feet  in  diameter  by  2  feet  high  around  it.  Section  3612 
provides  that  within  ninety  days  of  posting  the  location  notice  on  a  claim 
there  must  be  filed  in  the  county  clerk's  office  a  declaratory  statement, 
which  must  contain,  among  other  things,  "the  location  and  description  of 
each  corner,  with  the  markings  thereon."  A  declaratory  statement  de- 
scribed each  corner  as  "a  stake  over  four  inches  square,  set  at  least  one 
foot  In  the  ground,  and  surrounded  with  a  mound  of  earth  and  stone  4 
feet  in  diameter  and  2  feet  high,"  etc.  The  corner  posts  were  in  fact  4% 
feet  high.  Held,  that  the  description  of  the  corner  posts  was  a  substantial 
compliance  with  the  statute,  and  not  fatally  defective  for  failure  to  state 
that  the  corner  posts  were  4%  feet  high. 

Appeal  from  District  Court,  Madison  County;  M.  H.  Packer, 
Judge. 

Action  by  William  Walker  and  others  against  M.  H.  Pen- 
nington and  others.  From  a  judgment  for  defendants,  plain- 
tiffs appeal.     Reversed. 

Mr.  W.  A.  Clark,  and  Mr.  Lew  L.  Callaway,  for  Appellants. 

Mr.  J.  N.  Kirk,  for  Defendants  and  Respondents. 

Mr.  G.  M.  Parr,  for  Intervenors  and  Respondents. 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

In  this  action  the  plaintiffs  claim  ownership  and  right  of  pos- 
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session  of  the  Dictator  lode  mining  claim,  situate  in  Madison 
county,  Montana,  and  brought  this  action  to  recover  damages 
for  trespass  upon  and  for  ores  extracted  from  such  claim,  and 
to  secure  an  injunction  restraining  defendants  from  a  repetition 
of  the  acts  complained  of.  The  answers  of  the  several  defend- 
ants (some  of  whom  are  designated  "intervenors")  deny  the 
ownership  of  the  plaintiffs  to  the  ground  in  controversy,  and 
put  in  issue  the  validity  of  the  location  under  which  Ihe  plain- 
tiffs claim,  and  set  up  claim  to  the  same  ground  as  follows: 
Defendant  Pennington,  by  virtue  of  the  Excelsior  lode  mining 
claim,  located  upon  the  same  ground ;  the  defendants  John  E. 
Deno,  Frank  B.  Deno,  and  Mack  E*  Stacy,  by  virtue  of  the 
Mountain  View  lode  mining  claim,  located  upon  the  same 
ground;  and  the  defendants  George  M.  Barry  and  George  E. 
Blackburn,  by  virtue  of  the  Copper  Bell  lode  mining  claim, 
located  upon  the  same  ground.  Upon  the  trial  of  the  cause  the 
plaintiffs  offered  in  evidence  their  declaratory  statement  which 
had  been  made  and  filed  by  them  in  the  office  of  the  county 
clerk  and  recorder  of  Madison  county,  and  which  is  as  follows : 

"Xotice  of  Location  and  Declaratory  Statement  of  Discovery 
and  Claim  to  Quartz  Lode  Mining  Claim.  Dictator  Lode  Min- 
ing Claim,  unorganized  Mining  District,  Madison  County, 
State  of  Montana. 

"The  undersigned,  who  are  citizens  of  the  United  States, 
hereby  declare  and  give  notice  to  all  persons  concerned  that  they 
did,  on  the  eighth  day  of  November,  A.  D.  1899,  discover  a 
quartz  lode  or  vein  bearing  gold,  silver,  cinnabar,  lead,  tin,  cop- 
per, and  other  valuable  metals  and  deposits,  to  be  known  as  the 
'Dictator  Quartz  Lode  Mining  Claim/  and  did  on  said  day 
duly  locate  and  claim,  by  virtue  of  chapter  6  of  title  32  of  the 
Revised  Statutes  of  the  United  States  (U.  S.  Comp.  St.  1901, 
p.  1422)  and  the  laws  of  the  state  of  Montana,  three  hundred 
feet  in  a  northerly  direction  and  twelve  hundred  feet  in  a  south- 
erly direction  from  the  center  of  the  discovery  cut  and  shaft 
(at  which  cut  and  shaft  this  notice  and  statement,  is  posted), 
and  three  hundred  feet  on  each  side  from  the  middle  or  center 
of  said  lode  or  vein  at  the  surface;  comprising  in  all  1,500  feet 
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in  length  along  said  vein  or  lode,  and  600  feet  in  width.  The 
general  course  of  said  vein  or  lode  is  northerly  and  southerly. 
This  lode  is  situated  in  (unorganized)  mining  district,  in  the 
county  of  Madison  and  state  of  Montana,  and  is  about  one-half 
of  a  mile  west  of  the  dwelling  house  of  Alex.  McKay,  on  Bevin's 
Gulch,  in  Madison  county,  Montana,  and  joins  the  Bell  Union 
lode  claim  on  the  north.  The  exterior  boundaries  of  this  loca- 
tion are  distinctly  marked  by  posts  or  monuments  at  each  cor- 
ner of  the  claim,  so  that  its  boundaries  can  be  readily  traced, 
viz. :  Beginning  at  a  red  pine  tree  in  center  of  north  end  line, 
300  feet  north  of  discovery  shaft  and  cut,  and  running  thence 
in  a  westerly  direction  300  feet  to  corner  No.  1,  northwest  loca- 
tion corner,  a  stake  over  four  inches  square,  marked  'Cor  No. 

1,  X.  W.  Cor.,  Dictator  Lode,  Located  Nov.  8th,  1899,  William 
Walker  and  Lane  Walker,  Locators ;'  thence  running  in  a  south- 
erly direction  1,500  feet  to  southwest  location  corner,  cor.  No. 

2,  a  stake  over  four  inches  square,  marked  'Cor.  No.  2,  S.  W. 
Cor.,  Dictator  Lode,  Located  Nov.  8th,  1899,  William  Walker 
and  Lane  Walker,  Locators;'  thence  running  in  an  easterly 
direction  600  feet  to  S.  E.  location  cor.,  cor.  No.  3,  a  stake  over 
four  inches  square,  marked  'Cor.  No.  3,  S.  E.  Cor.,  Dictator 
Lode,  Located  Nov.  8th,  1899,  William  Walker  and  Lane  Wal- 
ker, Locators;'  thence  in  a  northerly  direction  1,500  feet,  to 
northeast  location  cor.,  cor.  No.  4,  a  stake  over  four  inches 
square,  marked  'Cor.  No.  4,  N.  K  Cor.,  Dictator  Lode,  Located 
Nov.  8th,  1899,  William  Walker  and  Lane  Walker,  Locators;' 
thence  in  a  westerly  direction  300  feet  to  center  red  pine  tree, 
place  of  beginning,  a  red  pine  tree  over  four  inches  square, 
marked  'Center  Stake,  Dictator  Lode,  Located  Nov.  8th,  1899, 
William  Walker  and  Lane  Walker,  Locators.'  Each  of  said 
corner  stakes  and  end  stake  is  set  at  least  1  foot  in  the  ground, 
and  -surrounded  with  a  mound  of  earth  and  stone  four  feet  in 
diameter  and  two  feet  high.  The  dimensions  of  the  discovery 
cut  and  shaft  are  as  follows:  Cut  35  feet  long  and  four  feet 
wide  along  the  vein,  and  a  shaft  four  feet  deep  at  end  of  cut 
That  in  said  discovery  cut  and  shaft  is  shown  a  well-defined 
crevice  and  valuable  deposit  of  gold,  copper,  and  silver  bearing 
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ore.  The  undersigned  intend  to  hold  this  claim,  with  all  the 
rights  and  privileges  as  to  surface  ground  and  lodes,  veins,  or 
ledges  within  the  boundaries  of  said  claim  and  otherwise,  and 
the  metals,  minerals,  and  valuable  deposits  of  every  kind  con- 
tained in  said  veins,  lodes,  or  ledges,  or  within  said  boundaries, 
which  are  given  or  allowed  by  the  laws  of  the  United  States 
aforesaid,  or  of  the  state  of  Montana;  and  to  record  this  notice 
and  statement,  under  oath,  in  the  county  recorder's  office  of  said 
county,  as  provided  by  law. 

"Dated  this  thirteenth  day  of  December,  1899,  and  signed. 

"J.  L.  Wai*ker, 
"William  Walkek. 

"Locators  and  Claimants. " 
(With  proper  affidavit) 

To  this  offer  the  defendants  objected  on  the  ground  that  it 
was  incompetent,  irrelevant,  and  immaterial,  and  further  upon 
the  ground  that  such  declaratory  statement  does  not  comply 
with  the  requirements  of  Sections  3611  and  3612  of  the  Political 
Code  of  Montana,  which  objection  was  by  the  court  sustained. 
Plaintiffs  then  made  the  following  offer  to  prove :  "Xow  come 
the  plaintiffs,  and  offer  to  prove  by  the  witness  William  Walker, 
now  on  the  stand,  the  following  facts :  That  upon  the  8th  day 
of  November,  1899,  he  discovered  a  vein  or  lode  upon  what  is 
known  and  called  the  'Dictator  Lode/  situated  in  unorganized 
mining  district  in  Madison  county,  Montana,  about  one-half 
mile  westerly  from  the  dwelling  house  of  Alexander  McKay. 
That  upon  that  day  he  posted  upon  said  claim  a  notice  contain- 
ing the  name  of  the  lode,  the  name  of  the  locators,  the  date  of  the 
location,  and  the  number  of  linear  feet  claimed  in  length  along 
said  lode  on  each  side  from  the  point  of  discovery.  That  within 
ninety  days  thereafter  he  staked  the  boundaries  of  said  lode  by 
putting  at  each  corner  of  the  claim  a  stake  five  and  one-half 
feet  in  height,  four  inches  square,  set  one  foot  in  the  ground, 
surrounded  by  a  mound  of  earth  four  feet  in  diameter  and  two 
feet  high;  each  of  said  corner  stakes  being  marked  with  the 
geographical  name  of  the  corner,  the  number  of  the  corner,  the 
date  of  the  location,  the  name  of  the  location,  and  the  names  of 
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the  locators.  That  "within  said  ninety  days  he  caused  a  cut  to 
be  run  upon  said  Dictator  lode  claim, — a  cut  along  the  vein 
thereof  35  feet  long,  4  feet  wide,  and  4  feet  deep;  and  that  in 
said  cut  or  shaft  was  a  well-defined  crevice  or  valuable  deposit 
of  gold,  copper,  and  silver  bearing  ores.  That  within  the  said 
ninety  days  he  caused  to  be  made  and  filed  'for  record  in  the 
office  of  the  county  clerk  and  recorder  of  Madison  county,  Mon- 
tana, a  notice  of  location  of  the  Dictator  lode.  That  at  the  time 
he  made  the  location  and  discovery  of  the  Dictator  lode  the 
ground  located  by  him  as  said  Dictator  lode  was  open  and  unap- 
propriated mineral  ground  of  the  United  States.  That  he  en- 
tered into  possession  of  the  said  Dictator  lode,  and  proceeded  to 
work  and  mine  the  same.  That  on  or  about  the  27th  day  of 
November,  1899,  and  prior  to  the  commencement  of  this  action, 
the  said  defendants  Pennington,  Frank  B.  Deno,  John  E.  Deno, 
and  Mack  EL  Stacy,  Frank  Dean,  and  Thomas  Murphy,  en- 
tered upon  said  premises  claimed  by  plaintiffs  as  the  Dictator 
lode,  and  proceeded  to  mine  and  extract  therefrom  valuable 
ores,  and  did  mine  and  extract  therefrom  valuable  ores  to  the 
value  of  $200,  and  that  the  plaintiffs  were  damaged  by  the 
acts  of  these  defendants  in  the  sum  of  $200,  and  that  this  dam- 
age has  never  been  paid," — to  which  defendants  objected  on 
the  ground  that  the  evidence  was  incompetent,  irrelevant,  and 
immaterial;  which  objection  was  sustained  by  the  court,  and 
thereupon  a  motion  for  nonsuit  was  interposed  and  sustained, 
and  a  judgment  for  costs  rendered  against  the  plaintiffs,  from 
which  judgment  this  appeal  is  prosecuted. 

The  only  questions  presented  here  are :  First,  did  the  court 
err  in  excluding  the  declaratory  statement  ?  and,  second,  did  it 
err  in  excluding  the  offered  testimony,  in  granting  the  motion 
for  nonsuit,  and  in  entering  judgment  against  the  plaintiffs 
for  costs? 

The  objection  made  to  the  introduction  of  the  declaratory 
statement  is  predicated  upon  the  proposition  that  it  does  not 
comply  with  the  requirements  of  Section  3612  of  the  Political 
Code.  Unless  one  had  been  enlightened,  it  is  no  easy  task  to 
discover  the  defect  claimed  to  exist,  but  a  careful  examination 
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of  the  declaratory  statement  discloses  the  fact  that  in  describ- 
ing the  corners  of  the  claim  no  mention  is  made  of  the  length 
of  the  posts  used,  and  this  is  the  only  defect  in  the  statement 
to  which  the  attention  of  this  court  has  been  drawn. 

Section  3611  of  the  Political  Code  provides^  among  other 
things,  that  the  locator  of  a  mining  claim  must  define  the  boun- 
daries of  his  claim  by  marking  a  tree  or  rock  in  place,  or  by 
setting  a  post  or  stone  at  each  corner  or  angle  of  his  claim. 
When  a  post  is  used,  it  must  be  at  least  four  inches  square  by 
four  feet  six  inches  in  length,  set  one  foot  in  the  ground,  with 
a  mound  of  earth  or  stone  four  feet  in  diameter  by  two  feet  in 
height  around  the  post.  Section  3612  is  as  follows:  "Within 
ninety  days  of  the  date  of  posting  the  location  notice  upon  the 
claim,  there  must  be  filed  in  the  office  of  the  county  clerk  of  the 
county  in  which  the  lode  or  claim  is  situated,  a  declaratory 
statement,  which  must  contain:  (1)  The  name  of  the  lode  or 
claim.  (2)  The  name  of  the  locator  or  locators.  (3)  The  date 
of  location,  and  such  description  of  the  location  of  said  claim 
with  reference  to  some  natural  object  or  permanent  monument 
as  will  identify  the  claim.  (4)  If  a  lode  claim,  the  number  of 
lineal  feet  claimed  in  length  along  the  course  of  the  vein  each 
way  from  the  point  of  discovery,  with  the  width  on  each  side 
of  the  center  of  the  vein,  and  the  general  course  cf  the  lode  or 
vein  as  near  as  may  be.  (5)  If  a  placer  or  mill  site  claim,  the 
number  of  acres  or  superficial  feet  claimed.  ^6)  The  dimen- 
sions and  location  of  the  discovery  shaft,  or  its  equivalent,  sunk 
upon  lode  or  placer  claims.  (7)  The  location  and  description 
of  each  corner,  with  the  markings  thereon.  Such  declaratory 
statement  must  be  verified  by  the  oath  of  the  locator,  or  one  of 
the  locators,  and  in  case  of  a  corporation  by  an  officer  thereof 
duly  authorized  to  act." 

The  declaratory  statement  under  consideration,  then,  is  con- 
ceded to  meet  fully  all  the  requirements  of  this  section,  except 
such  as  are  contained  in  subdivision  7  thereof,  which  subdi- 
vision requires  that  the  declaratory  statement  shall  show  on  its 
face:  (a)  the  location  of  each  corner;  (b)  the  description  of 
each  corner ;  and  (c)  the  markings  on  each  corner.     There  is  no 
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contention  made  that  the  declaratory  statement  under  consider- 
ation does  not  meet  fully  the  requirements  "a"  and  "c,"  above, 
and  the  case  then  hinges  upon  the  interpretation  of  the  phrase 
"the  description  of  each  corner,"  and  its  application  to  the  facts 
in  the  case  at  bar. 

What  is  the  description  of  each  corner  as  given  in  this  de- 
claratory statement  ?  A  consideration  of  the  description  of  one 
of  the  corners  as  contained  in  this  declaratory  statement  will 
apply  to  all,  and  will  be  sufficient  for  this  discussion,  as  the 
description  is  alike  to  all,  except  that  the  geographical  initials 
are  different  on  the  different  posts  to  indicate  their  positions. 
The  northwest  corner  is  thus  described:  "A  stake  over  four 
inches  square,  set.  at  least  one  foot  in  the  ground,  and  surrounded 
with  a  mound  of  earth  and  stone  four  feet  in  diameter  and  two 
feet  high,  and  marked  'Cor:  Xo.  1,  X.  W.  Cor.,  Dictator  Lode, 
located  Nov.  8th,  1809,  Wm.  Walker  and  Lane  Walker,  Lo- 
cators.' "  Is  this  a  description  within  the  meaning  of  that  term 
as  used  in  Subdivision  7  of  Section  3G12,  above  ?  Tt  is  certainly 
a  description ;  but  it  is  contended  by  respondents  that,  as  Section 
3G11  requires  that  such  corner  posts  must  be  at  least  four  feet 
six  inches  in  length,  that  fact  must  also  appear  from  the  face  of 
the  declaratory  statement,  and,  if  it  does  not,  the  statement  is 
absolutely  void.  In  support  of  this  contention  the  case  of  Pur- 
dum  v.  Ladditi,  23  Mont.  387,  50  Pac.  153,  is  cited.  In  that 
case  the  declaratory  statement  offered  contained  the  following: 
"This  location  is  distinctly  marked  on  the  ground,  so  that  its 
boundaries  can  be  readily  traced,  by  a  stake  set.  at  discovery 
shaft,  where  this  notice  and  statement  is  posted  ibis  15th  day 
of  October,  A.  I).  1805,  and  by  substantial  posts  or  monuments 
of  stone  at  each  corner  of  the  claim  ;  and  the  exterior  boundaries 
of  the  claim,  as  marked  by  said  posts  or  monuments,  are  as  fol- 
lows, to-wit:  Beginning  at  the  X.  E.  corner,  Xo.  1,  a  nut  pine 
tree  on  the  south  bank  of  Cataract  creek,  about  */>  mile  S.  W. 
of  Mammoth  Lake,  and  extending  1,500  feet  in  a  westerly  di- 
rection to  X.  W.  corner,  Xo.  2,  on  the  southwest  bank  of  Cata- 
ract Lake ;  thence  southerly  direction,  GOO  feet,  to  corner  Xo.  3  ; 
thence  easterly  1,500  feet  to  corner  Xo.  4,  which  corner  is  a  bal- 
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sam  a  fir  tree.;  thence  north.  600  feet,  to  place  of  beginning." 
The  decision  of  this  court  in  Purdum  v.  Laddin,  above,  is,  in 
effect,  that  the  declaratory  statement  offered  in  evidence  in  that 
case  was  not  a  substantial  compliance  with  the  requirements  of 
Section  3612,  and  nothing  more.  In  that  case  it  was  said :  "In 
granting  a  new  trial,  the  district  court  did  not  err.  Section 
3612  of  the  Political  Code  provides  that  within  ninety  days 
from  the  date  of  posting  upon  the  claim  the  location  notice  re- 
quired by  Section  3611  there  must  be  filed  with  the  county 
clerk  a  declaratory  statement,  which  must  contain,  among  other 
things:  '(7)  The  location  and  description  of  each  corner,  with 
the  markings  thereon. '  The  statute  is  mandatory,  and  substan- 
tial compliance  with  its  provisions  is  necessary  to  perfect  a  valid 
location."  From  that  declaratory  statement  it  will  be  observed 
that  no  attempt  is  made  at  any  description  whatever  of  at  least 
two  of  the  corners.  It  cannot  be  ascertained  whether  they  are 
trees,  rocks  in  place,  or  posts,  and  no  statement  of  the  markings 
on  any  of  the  corners  is  pretended  to  be  made;  and,  if  it  be 
conceded  that  the  description  of  the  corners  in  the  declaratory 
statement  offered  in  evidence  in  this  case  might  have  been  made 
more  exact  by  giving  the  length  of  the  corner  posts,  it  cannot 
be  said  that  the  omission  to  do  so  renders  it  absolutely  void,  or 
that  no  description  is  given  because  of  such  omission. 

In  the  judgment  of  this  court  the  decision  in  the  ease  of  Pur- 
dum v.  Laddin,  above,  has  little  or  no  application  to  the  facts 
in  this  case ;  but,  so  far  as  the  statement  contained  therein  to  the 
effect  that  the  provisions  of  Section  3612,  above,  are  mandatory, 
and  that  substantial  compliance  therewith  is  necessary  to  per- 
fect a  valid  location,  is  concerned,  we  have  no  hesitancy  in  here 
reaffirming  it. 

In  discussing  the  same  sections  (Sections  3611,  3612)  of  our 
Code,  as  well  as  the  statutory  requirements  of  other  states  upon 
the  same  subject,  Mr.  Lindley,  in  his  work  on  Mines,  says; 
"While  the  requirements  of  these  several  laws  should  be  ful- 
filled to  a  reasonable  degree,  a  substantial  compliance,  where  the 
good  faith  of  the  locator  is  manifest,  would  undoubtedly  be 
held  sufficient.     Such  statutes  are,  as  a  rule,  liberally  construed. 
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Slight  variations  should  not  be  permitted  to  invalidate  a  loca- 
tion otherwise  valid."  (Lindl.  Mines,  Sec.  374.)  And  again: 
"To  hold  him  [the  miner]  to  absolute  technical  strictness  in 
all  the  minor  details,  would  be  practically  to  defeat  the  manifest 
end  and  object  of  the  law.  The  pioneer  prospector,  as  a  rule, 
is  neither  a  lawyer  nor  a  surveyor.  Neither  mathematical  pre- 
cision as  to  measurement  nor  technical  accuracy  of  expression 
in  the  preparation  of  notices  is  either  contemplated  or  required. 
The  law,  being  designed  for  the  encouragement  and  benefit  of 
the  miners,  should  be  liberally  interpreted,  'looking  to  substance, 
rather  than  shadow,  and  should  be  administered  on  the  lines  of 
obvious  common  sense.'  Mere  imperfections  in  the  certificate 
will  not  render  it  void."     (Id.  Sec.  381.) 

We  conclude,  therefore,  that  the  declaratory  statement  of- 
fered in  evidence  by  the  plaintiffs  was  a  substantial  compliance 
with  the  requirements  of  Section  3612,  above,  and  that  in  ex- 
cluding it  the  trial  court  committed  error. 

2sb  contention  is  made  that,  as  a  matter  of  fact,  the  corner 
posts  on  the  claim  were  not  four  feet  six  inches  in  length ;  on 
the  contrary,  the  plaintiffs  offered  to  prove  that  to  be  the  fact, 
but  this  evidence,  along  with  the  other  evidence  necessary  to 
make  out  plaintiffs'  prima  facie  case,  was  excluded  evidently 
upon  the  ground  that,  the  declaratory  statement  having  been 
excluded,  it  was  not  competent  for  the  plaintiffs  to  prove  the 
facts  contained  in  their  offer  to  prove  by  oral  testimony.  In 
this,  we  think  the  district  court  erred,  and,  as  the  judgment  of 
nonsuit  is  based  upon  the  failure  of  plaintiffs  to  prove  the  very 
facts  contained  in  their  declaratory  statement  and  offer  to  prove, 
it  follows  that  the  judgment  itself  was  erroneously  entered. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  di- 
rections to  the  district  court  to  proceed  in  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded. 
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STATE,  Respondent,  r.  COURTNEY,  Appellant. 

(No.  1.760.) 
(Submitted  January  5.  1003.     Decided  January  21.  1903.) 


Statutes — Implied  Repeal — Constitution — Enactment  of  Stat- 
utes— Subject  Expressed  in  Title — Sufficiency — Amendatory 
JJ  Act — Liquor  Licenses. 

1.  Political  Code,  Section  4063.  declares  that  every  person  who  sells  intoxi- 
cating liquors  in  less  quantities  than  one  quart  must  obtain  a  license  at 
specified  rates  therefor.  Section  4064  provides  that  every  person  who,  ai 
a  fixed  place  of  business,  sells  any  merchandise,  wines  or  liquors,  shall  pay 
a  license  of  a  smaller  sum.  Section  4063  declares  that  the  sale  of  liquors 
by  persons  licensed  under  the  preceding  section  must  not  be  in  less  quantity 
than  one  quart.  House  Bill  No.  162  of  the  session  of  1807.  was  entitled. 
"An  Act  to  amend  Sections  4063,  4064.  4065,  4068  and  4083  of  the  Po- 
litical Code,"  etc.,  and  Section  4063  was  in  fact  amended  by  putting  sellers 
of  all  kinds  of  intoxicating  liquors  into  two  classes,  towit.  those  who  sell 
in  quantities  lens  than  one  quart,  and  those  who  sell  in  quantities  not  less 
than  one  quart.  Section  4064,  though  mentioned  in  the  title  of  the  amend- 
atory act.  was  not  mentioned  in  the  body  of  the  act ;  but  Section  4060 
was  amended  ho  as  to  leave  out  all  reference  to  Section  4064,  and  those 
who  sell  liquors  under  the  provisions  of  that  section.  Held,  that,  though 
not  mentioned.  Section  4064  was  amended  by  implication,  so  that  after  the 
passage  of  the  act  of  1807  a  person  was  not  entitled  to  sell  liquors  under 
the  merchant's  license  provided  for  in  Section  4064. 

2.  As  Section  4004  was  impliedly  amended  so  as  to  remove  wholesale  liquor 
dealers  from  the  purview  of  that  section,  there  is  no  conflict  between  it 
and  Section  4o6'i,  so  that  Section  5165,  declaring  that,  if  conflicting  pro- 
visions are  found  in  different  sections  of  the  same  chapter  or  article,  the 
provisions  of  the  section  last  In  numerical  order  must  prevail,  etc..  does 
not  apply  to  the  two  sections. 

3.  House  Bill  No.  162  of  the  legislative  assembly  of  1897  was  entitled  "An 
Act  to  amend  Sections  4063.  4064,  4065,  4068  and  4083  of  the  Political 
Code,  and  to  add  to  Article  II.  Chapter  XII.  Title  X.  Part  III,  of  the  Po- 
litical Code,  a  section  to  be  numbered  4084  regarding  licenses."  The  sec- 
tions referred  to  contained  provisions  relative  to  licenses  of  wholesale  and 
retail  liquor  dealers  and  retail  merchants,  etc.  Held,  that  the  subject  of 
the  act  was  clearly  expressed  in  its  title,  so  as  not  to  be  within  the  prohi- 
bition of  Constitution.  Art.  V.  Section  23,  declaring  that  no  bill  shall  be 
passed  containing  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title. 

4.  T'nder  the  direct  provisions  of  Constitution,  Art.  V,  Section  23,  declaring 
that  no  bill  shall  contain  more  than  one  subject,  which  shall  be  expressed 
In  its  title,  if  any  subject  is  embraced  In  an  act  which  Is  not  expressed  in 
its  title,  such  act  is  void  only  as  to  so  much  as  is  not  so  expressed. 

5.  House  Bill  No.  162  of  the  legislative  assembly  of  1897  is  entitled  "An  Act 
to  add  to  Art.  II,  Chapter  XII,  Title  X,  Part  III,  of  the  Political  Code,  a 
section  to  be  numbered  4084.'*  Section  6  of  the  act  purports  to  add  a  sec- 
tion, to  be  numbered  4084.  to  Article  II,  Chapter  XIII,  Title  X,  Part  III, 
of   the   Political   Code.      The  proposed   Section   408,4,  adds  a  penalty   of  10 
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per  cent  to  the  amount  of  certain  liquor  licenses  in  case  act* on  is  brought 
to  collect  the  same.  Political  Code,  Section  4044,  directs  $15  damages  to 
be  included  in  the  judgment  in  case  of  a  suit  on  liquor  license  and  a  re- 
covery. In  a  suit  to  recover  a  liquor  license  after  the  passage  of  the  pro- 
posed amendment,  judgment  was  rendered  for  $15  damages,  which  was  less 
than  10  per  cent  of  the  amount  of  the  license.  Held,  that  on  appeal  it 
was  unnecessary  to  decide  whether  the  failure  to  mention  Section  4084 
properly  in  the  title  would  render  the  section  invalid,  as  the  amount  of 
damages  awarded  did  not  exceed  that  authorized  by  Section  4044. 

Appeal  from,  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 

Action  by  the  state  of  Montana  against  Dennis  C.  Courtney, 
as  administrator  of  the  estate  of  Thomas  F.  Courtney,  deceased. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Modified 
and  affirmed. 

Messi's.  McHatton  &  Cotter,  and  Mr.  George  F.  Shelton,  for 
Appellant. 

In  the  title  to  House  Bill  162  the  specific  changes  proposed 
are  designated.  The  amendment  of  certain  sections  being  spe- 
cifically limited  to  the  sections  named,  any  further  changes 
are  precluded  by  the  specific  enumeration  of  those  sections. 
(Board  v.  Aspen,  M.  &  S.  Co.  (Colo-.),  32  Pac.  717;  Ex  parte 
Hewlett  (Xev.),  40  Pac.  96;  Sutherland  on  Stat.  Constr.  Sec. 
87;  Cooley  on  Const  Lim.  178;  State  v.  Bankers,  etc.  Mut. 
Betu  Ass  n,  23  Kan.  499 ;  State  v.  Board  of  Commissioners, 
(Xev.),  41  Pac.  145.) 

The  title  is  misleading.  The  act  does  not  conform  to  the 
constitutional  requirements ;  it  contains  numerous  subjects  not 
germane  to  each  other  on  the  subject  matter  of  the  act,  and  is 
therefore  null  and  void.  (People  v.  Flemming  (Colo.),  3  Pac. 
70;  Callahan,  v.  Jennings  (Colo.),  27  Pac.  1055 ;  Armstrong  v. 
Mayer  (Xeb.),  83  XI  W.  401;  Howard  v.  Schneider  (Kan.) 
62  Pac.  435.) 

Under  the  constitution  of  Montana  the  title  is  an  indispensa- 
ble part  of  the  act  The  true  and  actual  subject  of  the  act  must 
be  clearly  expressed.  To  constitute  a  sufficient  reference  to  the 
subject  in  the  title  within  the  constitution,  there  must  be  a 
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reference  to  specific  sections  and  a  statement  of  the  object.  An 
act  to  amend  certain  sections  of  Ihe  Code,  which,  refers  in  the 
title  to  sections  by  number,  without  specifying  the  subject  of 
the  legislation,  is  null  and  void.  {State  v.  Mitchell,  17  Mont 
67-76 ;  State  v.  Anaconda  C.  M.  Co.,  23  Mont  498 ;  Webster 
v.  Powell,  36  Fla.  703,  18  South.  441;  People  v.  Judges,  etc., 
39  Mich.  195 ;  Wail  v.  Garrison,  11  Colo.  575,  19  Pac  469 ; 
People  v.  Hills,  35  1ST.  Y.  449 ;  Tvngue  v.  Village  of  Fort  Ches- 
ter, 101  K  Y.  294;  Harland  v.  Terr.  Wash.,  13  Pac.  453; 
People  v.  Godway  (Minn.),  28  X.  W.  101;  State  v.  Smith,  35 
Minn.  257,  28  K  W.  241 ;  State  v.  Bowers,  14  Ind.  195 ;  Bor- 
ing v.  State,  144  Ind.  640,  41  K  E.  270 ;  Guntei  v.  Texas  L. 
&  M.  Co.,  82  Tex.  496,  17  S.  W.  840.) 

Where  the  title  of  the  act  indicates  more  than  one  subject, 
the  act  must  fail.  Where,  however,  the  title  of  the  act  only  in- 
dicates one  subject,  and  more  than  one  subject  is  embraced  with- 
in the  provisions  of  the  act,  if  these  subjects  are  separable  and 
distinct,  the  act  may  be  sustained  as  to  the  subjects  mentioned 
in  the  title  and  declared  null  as  to  the  others.  (Skinner  v.  Wil- 
heim,  63  Mich.  568;  State  v.  Ferguson,  104  La.  249,  28  So. 
917;  Cooley^on  Const.  Lim.  177;  Antonio  v.  Gould,  34  Tex. 
49 ;  State  v.  McCracken,  42  Tex.  283 ;  Board  v.  Aspen,  etc.  Co. 
(Colo.),  32  Pac.  717.) 

As  the  title  of  the  act  refers  to  a  chapter  of  the  Political  Code 
that  has  no  existence,  the  provision  is  void ;  one  Chapter  of  the 
Code  cannot  be  amended  or  changed  by  an  act  professing  in  its 
title  to  amend  or  change  another  chapter.  (State  v.  Tibbets,  52 
Xeb.  228,  71  K  W.  990;  Weis  v.  AMy  (Neb.),  81  N.  W. 
318;  Ex  parte  Hewlett  (!Srev.),  40  Pac.  96;  Cooley  on  Const 
Lim.  p.  172.) 

Section  4064  is  not  mentioned  in  the  body  of  the  act,  conse- 
quently there  is  no  amendment  thereof  under  the  provisions  of 
Constitution,  Article  V,  Section  25.  (In  re  Buelow,  98  Fed. 
86.) 

Sections  4063  and  4064  must  both  stand  unless  there  is  an 
irreconcilable  inconsistency  between  the  two.  (Crosby  v.  Patch, 
18  Cal.  439.) 
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Repeal  of  a  statute  by  implication  is  not  favored,  and  it  will 
not  be  presumed  that  by  a  subsequent  act  the  legislature  in- 
tended to  repeal  a  former  law  unless  the  repugnancy  between 
the  two  acts  is  irreconcilable  or  the  latter  revises  the  whole  sub- 
ject matter  of  the  former.  (Jobb  v.  County  of  Meagher,  20 
Mont.  424-433 ;  Congdon  v.  Railroad  Co.,  17  Mont.  481 ;  State 
v.  Anaconda  C.  M.  Co.,  23  Mont.  498;  Sutherland  on  Stat 
Con.  Sec,  152.) 

Mr.  James  Donovan,.  Attorney  General,  for  the  State. 

MR  JUSTICE  MILBUKN  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  judgment  of  the  district  court 
against  the  administrator,  substituted  for  the  intestate,  against 
whom  suit  was  commenced  in  his  lifetime.  The  cause,  after 
the  overruling  of  a  demurrer  to  the  complaint,  was  tried  and 
determined  upon  the  facts  set  forth  in  a  statement  agreed  to  by 
the  parties. 

During  all  of  the  time  mentioned  in  the  complaint,  said 
Thomas  F.  Courtney  did  business  in  Butte  as  a  merchant,  hav- 
ing a  fixed  place  of  business,  selling  divers  kinds  of  merchan- 
dise, including  spirituous,  malt,  vinous  and  fermented  liquors 
and  wines  in  quantities  not  less  than  one  quart ;  the  sale  of  such 
wines  and  the  like  being  a  small  part  of  hia  general  business. 
He  had  a  license  duly  issued  under  the  provisions  of  Section 
4064  of  the  Political  Code,  the  amount  paid  for  the  license 
being  that  required  by  subdivision  7  of  the  section.  He  did  not 
at  any  time  have  a  license  such  as  is  mentioned  in  Section  4063 
of  the  Political  Code,  as  amended  by  House  Bill  162  of  the 
Fifth  session  of  the  legislative  assembly  of  1897,  which  was  in 
force  during  all  the  time  mentioned  in  the  complaint.  The 
county  treasurer  demanded  that  he  take  out  a  wholesale  liquor 
license  under  said  Section  4063,  but  he  refused  to  do  so,  claim- 
ing that  he  had  all  the  license  which  the  law  required,  in  that 
he  bad  a  license  to  conduct  the  business  of  a  general  merchant, 
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including  the  privilege  of  selling  his  stock  of  general  merchan- 
dise,— wines  and  the  like  being  part  thereof ;  and  he  relied  upon 
Section  4064,  mpra.  The  court  adjudged  that  the  defendant 
pay  a  liquor  license  fee  of  $450,  the  sum  of  $3  for  issuance  of 
the  license,  and  the  penalty  of  $15, — total,  $468, — with  in- 
terest and  costs  as  prayed. 

The  alleged  errors  are:  (1)  Overruling  the  demurrer;  and 
(2)  rendering  judgment  for  the  plaintiff. 

House  Bill  162  is  entitled:  "An  Act  to  amend  Sections 
4063,  4064,  4065,  4068  and  4083  of  the  Political  Code  of  Mon- 
tana, and  to  add  to  Article  II,  Chapter  XII,  Title  X,  Part  III, 
of  the  Political  Code,  a  Section  to  be  numbered  4084  regarding 
licenses."  It  is  contended  by  appellant  that  the  act  is  null  and 
void  under  Section  23,  Article  V,  of  the  Constitution  of  the 
state,  which  is  as  follows :  "No  bill,  except  general  appropria- 
tion bills,  and  bills  for  the  codification  and  general  revision  of 
the  laws,  shall  be  passed  containing  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title;  but  if  any  subject  shall 
be  embraced  in  any  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be 
so  expressed." 

The  points  made  by  the  appellant  under  the  two  assignments 
are  that  the  complaint  does  not  state  a  cause  of  action,  "that 
the  title  of  said  act  does  not  clearly  express  the  subject  thereof, 
that  there  are  subjects  embraced  in  said  act  which  are  not  ex- 
pressed in  the  title  thereof,  and  that  the  said  act  contains  nu- 
merous subjects  which  are  not  germane  to  each  other,  or  to  the 
section  of  the  Code  which  they  purport  to  amend." 

This  Act  amends  Section  4063  of  the  Political  Code.  Section 
4064  of  that  Code  is  as  follows:  "Every  person  who  at  a  fixed 
place  of  business  sells  any  goods,  wares  or  merchandise,  wines 
or  distilled  liquors,  drugs  or  medicines,  jewelry  or  wares  of 
precious  metals,  whether  on  commission  or  otherwise,  and  all 
butchers,  must  obtain  from  the  county  treasurer  in  which  the 
business  is  transacted,  and  for  each  branch  of  such  business, 
license,  and  pay  quarterly  therefor  an  amount  of  money  to  be 
determined  by  the  class  in  which  such  person  is  placed  by  the 
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county  treasurer;  such  business  to  be  classified  and  regulated 
by  the  amount  of  the  monthly  average  sales  made,  or  hiring 
done,  and  at  the  rate  following :  Those  who  are  estimated  to 
make  average  monthly  sales  to  the  amount:  *  *  *  (7) 
Of  ten  thousand  dollars,  and  less  than  twenty  thousand  dollars, 
constitute  the  seventh  class,  and  must  pay  twelve  dollars  per 
month.  *  *  *"  Although  mentioned  in  the  title  of  the  Act 
of  1897  amending  the  license  laws,  Section  4064  is  not  ex- 
pressly referred  to  in  the  body  of  the  Bill  by  number  or  other- 
wise. Appellant  is  of  the  opinion  that  therefore  Section  4064 
is  not  amended,  but  stands  as  enacted  in  the  Political  Code  of 
1895.  The  position  of  the  appellant  is  that  the  Act  comes 
within  the  inhibition  of  the  constitution,  and  is  altogether  void, 
but,  if  it  be  sustained  in  any  part,  such  part,  of  it  as  is  sus- 
tained will  not  support  the  judgment. 

Section  4063  of  the  Political  Code  of  1895  was  the  liquor 
license  law,  governing  sales  of  quantities  less  than  one  quart. 
It  said  nothing  about  sales  in  quantities  of  one  quart  or  more. 
In  the  Act  of  1897  this  Section  4063  was  amended,  and  sellers 
of  all  kinds  of  wines  and  the  like  were  in  the  section  put,  re- 
spectively, into  two  classes,  A  and  B, — to-wit,  those  who  sell 
in  quantities  less  than  one  quart,  and  those  who  sell  in  quanti- 
ties not  less  than  one  quart  Clearly,  under  the  Code  of  1895 
(Section  4064),  a  merchant's  license,  graduated  according  to 
the  amount  of  monthly  sales,  was  all  that  could  be  required  of 
one  who  sold  "wines  or  distilled  liquors"  in  quantities  not  less 
than  one  quart, — using  the  words  of  the  section, — whether  or 
not  he  sold  groceries  or  any  other  merchandise  at  the  same 
"fixed  place  of  business."  But  under  the  Act  of  1897,  at  the 
time  mentioned  in  the  complaint,  Section  4064  had  been  amend- 
ed. As  we  have  said,  although  mentioned  by  its  number  in  the 
title,  it  is  not  so  referred  to  in  the  Act  But  Section  4065  in 
the  Code  of  1895  refers  expressly  to  the  preceding  section, 
4064,  and  declares  that  the^vines  and  distilled  liquors  alluded 
to  shall  not  be  sold  in . quantities  less  than  one  quart;  thus 
clearly  making  an  ordinary  merchant's  license  the  proper  and 
only     one    to    be     had     for     such     sellers.       The     Act     of 
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1897  leaves  out  all  reference  to  Section  4064,  and 
those  who  sell  vines  and  liquors  under  the  provisions  of  the 
latter  section.  Considering  these  facts,  and  the  further  one 
above  stated, — that  class  B  of  Section  4063,  as  amended  in  the 
Act,  treats  only  of  such  liquor  sellers  as  were  formerly  included 
in  the  provisions  of  Section  4064, — it  is  clear  that  at  the  time 
mentioned  in  the  complaint  the  last  utterance  of  the  will  of  the 
people,  through  the  legislature,  was  that  all  sellers  of  wines, 
liquors,  and  the  like,  whether  grocers  or  others,  should  pay  a 
liquor  seller's  license.  Section  4064  is  clearly  amended,  so  far 
as  the  sellers  of  wines  and  distilled  liquors  are  concerned,  by 
necessary  and  very  strong  implication ;  the  conflict  clearly  ap- 
pearing in  the  then  last  utterance  of  the  legislature  in  the  Act 
of  1897,  although  said  section  is  not  mentioned  or  expressly 
alluded  to  by  its  number  in  the  Act. 

Appellant  relies  upon  Section  5165  of  the  Political  Code, 
which  reads :  "If  conflicting  provisions  are  found  in  different 
sections  of  the  same  chapter  or  article,  the  provisions  of  the 
section  last  in  numerical  order  must  prevail,  unless  such  con- 
struction is  inconsistent  with  the  meaning  of  such  chapter  or 
article."  Why  does  the  section  last  in  numerical  order  prevail  ? 
Because,  if  not  inconsistent  with  the  meaning  of  the  chapter  or 
article,  it  is  the  last  utterance  on  the  subject  If  the  legislature 
in  the  Act  of  1897  had  not  amended  Section  4063  to  include 
wholesale  liquor  dealers,  formerly  included  in  Section  4064  of 
the  Code  of  1895,  then  the  rule  expressed  in  Section  5165  might 
apply,  as  contended  for ;  but  the  legislature,  with  Section  4064 
before  it,  evidently  considered  it  when  it  so  amended  Sections 
4063  and  4065,  although  it  bunglingly  failed,  in  express  terms, 
to  amend  Section  4064  by  striking  out  the  words  "wines  and 
distilled  liquors." 

This  being  our  view  of  the  law  respecting  the  amendment  of 
Section  4063,  if  the  Act  be  yali^  under  the  constitution,  we 
hold  that  the  complaipt  states  a  cause  of  action. 

Is  the  Act  valid,  or  is  it,  as  appellant  believes,  void,  as  fall- 
ing under  the  inhibition  of  said  Section  23  of  Article  V  of  the 


27  Mont]  State  v.  Coubtnby.  385 

Constitution  ?    Does  the  title  of  the  Act,  above  stated,  clearly 
express  the  subject  of  the  Act  ? 

The  Minnesota  constitution  (Article  IV,  Sec.  27)  provides 
that  "no  law  shall  embrace  more  than  one  subject,  which  shall 
be  expressed  in  its  title."  In  Kelly  v.  City  of  Minneapolis, 
57  Minn.  294,  59  N.  W.  306,  26  L.  R.  A.  97,  47  Am.  St  Kep.' 
605,  the  supreme  court,  in  a  long  opinion,  covering  several 
points,  summarily  disposed  of  the  point  that  the  act  under  con- 
sideration was  void,  in  the  following  language:  "Appellants 
claim  that  said  Chapter  V,  Sp.  Laws  1885,  is  unconstitutional, 
because  the  subject  of  the  act  is  not  expressed  in  the  title.  The 
title  to  the  act  is  'An  act  amending  section  2  of  chapter  8  of 
the  charter  of  the  city  of  Minneapolis.'  The -title  is  sufficient 
(State  v.  Madison,  43  Minn.  438,  45  N.  W.  856 ;  "Willis  v.  Ma- 
bon,  48  Minn.  140,  50  K  W.  1110,  16  L.  R  A.  281,  31  Am. 
St.  Rep.  626.)" 

The  title  of  the  Act  before  us  is  not  skillfully  drawn.  There 
is  no  comma  after  "4084"  in  the  title  as  it  appears  in  the  origi- 
nal bill  in  the  secretary  of  state's  office,  or  as  it  appears  in  the 
printed  laws.  But  the  insertion  or  absence  of  punctuation 
marks  is  not  always  fatal  to  a  correct  understanding  of  what 
language  is  intended  to  mean.  In  Ewvng  v.  Burnet,  11  Pet  41, 
9  L.  Ed.  624,  the  supreme  court  of  the  United  States  said  that 
punctuation  "is  a  most  fallible  standard  by  which  to  interpret 
a  writing ;  it  may  be  resorted  to  when  all  other  means  fail,  but 
the  court  will  first  take  the  instrument  by  its  four  corners,  in 
order  to  ascertain  its  true  meaning;  if  that  is  apparent  on  ju- 
dicially inspecting  the  whole,  the  punctuation  will  not  be  suf- 
fered to  change  it"  (Wade  v.  Lewis  and  Clarke  County,  24 
Mont  335,  61  Pac.  879.)  It  ought  to  have  been  obvious  to  a 
legislator  to  whose  attention  the  bill  was  brought  by  the  reading 
of  the  title  that  the  subject  of  the  bill  was  licenses.  There  is 
a  multitude  of  authorities  all  of  which  hold  that  an  Act  amend- 
atory, as  this  is,  has  a  sufficient  title,  under  a  constitutional 
provision  like  ours,  if  it  cite  the  number  of  the  section  and  the 
chapter  of  the  Code  to  be  amended  and  affected  thereby.  (Com- 
monwealth v.  Brown,  91  Va.  762,  21  S.  E.  357,  28  L.  R  A. 
Vol.  XXVII-25 
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113,  citing  Missouri,  Indiana,  Iowa,  Tennessee,  Wisconsin; 
Dogge  v.  State,  17  Neb.  140,  22  N,  W.  348  j  Muldoon  v>  Levi, 
25  Neb.  457,  41  N.  W.  280.)  "This  is  the  general  holding  of 
the  courts  on  the  subject,"  says  the  United  States  circuit  court 
of  appeals  in  Steele  County  v.  Ershme,  39  O.  C.  A.  180,  98 
Fed.  221,  considering  "An  act  to  amend  Section  10  of  Chapter 
38,  Laws  of  1887,  being  Section  545  of  the  Compiled  Laws," 
and  construing  and  applying  a  provision  of  the  constitution  of 
North  Dakota  similar  to  ours,  except  that  the  word  "clearly" 
appears  before  the  word  "expressed"  in  the  Montana  constitu- 
tion, and  citing  City  of  Omaha  v.  Union  Pac.  By.  Co.,  36  U.  S. 
App.  615,  20  C.  C.  A.  219,  73  Fed.  1013;  Svmiwout  v.  Rail- 
road  Co.,  24  Mich.  389;  People  v.  Pritchard,  21  Mich.  236; 
People  v.  Kvrsch,  67  Mich.  539,  35  N1.  W.  157 ;  State  v.  Read, 
49  La.  Ann.  1535,  22  South.  193 ;  and  State  v.  Stewart,  52  Neb. 
243,  71  N.  W.  998.  "There  has  been  a  general  disposition  to 
construe  the  constitutional  provision  liberally,  rather  than  to 
embarrass  legislation  by  a  construction  whose  strictness  is  un- 
necessary to  the  accomplishment  of  the  beneficial  purposes  for 
which  it  has  been  adopted,"  says  Mr.  Cooley  in  his  work  on 
Constitutional  Limitations  (175),  citing  a  very  large  number 
of  cases.  When  we  reflect  upon  the  meaning  of  the  word  "ex- 
press," we  cannot  hold  that  the  word  "clearly,"  above  referred 
to,  makes  the  numerous  decisions  and  opinions  to  which  we  have 
referred  inapplicable  to  the  Act  before  us. 

The  title  refers  to  licenses,  and  points  out  sections  of  a  certain 
Code  to  be  amended,  and  was  sufficient  to  inform  the  legis- 
lators as  to  what  was  before  them,  and  was  sufficiently  express- 
ive of  the  subject.  The  matters  treated  of  in  the  Act  all  refer 
to  licenses,  and  are  germane,  and  not  foreign,  to  the  subject  of 
the  title. 

It  is  not  necessary  for  us  to  consider  the  question  whether 
Sections  4075  and  4079,  appearing  in  full  in  the  Act,  but  not 
mentioned  in  the  title,  are  valid,  as  legally  enacted,  or  not>  as 
they  have  nothing  to  do  with  liquor  dealers'  or  merchants' 
licenses,  although  they  are  germane  to  the  subject  expressed  in 
the  title.     The  failure  to  make  reference  to  them  in  the  title 
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does  not  invalidate  the  Act  as  to  other  matters  therein  germane 
to  the  subject  expressed  in  the  title. 

Section  6  of  the  Act  purports  to  add  a  section  to  be  numbered 
4084  to  Article  II,  Chapter  XIII,  Title  X,  Part  III,  of  the 
Political  Code.  The  title  gives  notice  of  a  Section  4084  to  be 
added  to  Chapter  XII  of  the  same  Article,  Title  and  Part  of 
the  Code.  Appellant  contends  that  the  Act  is  void  as  to  such 
addition  because  of  this  failure  to  mention  it  in  the  title  of  the 
Act  Respondent  resists  this  and  says,  besides,  that,  being  a 
penalty  clause,  it  need  not  be  mentioned  in  the  title,  and  cites 
In  re  Ryan,  20  Mont  64,  50  Pac.  129.  This  case  is  not  in 
point.  The  proposed  section  adds  a  penalty  of  10  per.  cent  to 
the  amount  of  the  license.  In  the  judgment  in  this  case  the 
items  comprising  the  sum  of  $468,  besides  interest  and  costs, 
are  $450  for  license  for  three  semesters,  $15  "damages,"  and 
$3  issue  fee.  Section  4044  of  the  said  chapter  on  "Licenses" 
directs  "fifteen  dollars  damages"  to  be  included  in  the  judgment 
in  case  of  suit  and  recovery.  Failure  to  mention  the  proposed 
new  Section  4084  properly  in  the  title  will  not  invalidate  the 
whole  Act,  and  whether  or  not  it  was  necessary  to  mention  it 
all  (being  a  penalty  section)  in  the  title,  or  whether  said  Sec- 
tion 4084  is  valid  or  not>  need  not  be  decided  herein,  as  the 
amount  charged,  $15,  is  lees  than  10  per  cent  of  the  amount  of 
the  license,  and  not  more  than  the  penalty  provided  for  in  Sec- 
tion 4044,  and  therefore  appellant  is  not  injured.  If  Section 
4084  is  not  in  operation,  then  Section  4044  is. 

Section  8  of  the  Act  purports  to  repeal  Section  4048,  which 
fixed  a  fee  of  $1  for  issuing  a  license,  and  Section  4070  relating 
to  license  for  standing  stallions,  jacks  and  other  male  domestic 
animals.  We  need  not  pass  upon  the  question  whether  the  latter 
section  is  repealed  or  not  The  appellant  asserts  that  Section 
4048,  which  fixes  the  fee  of  $1  for  issuing  such  license  is  not 
repealed,  because  not  mentioned  in  the  title  of  the  Act  of  1897, 
and  that  the  whole  Act  is  void.  Respondent  says  that  it  is  re- 
pealed, although  not  mentioned  in  the  title.  Holding,  as  we  do, 
that  Section  4064  is  amended,  and  that  judgment  for  the  amount 
of  the  license  for  a  period  covering  three  semesters  was  lawfully 
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rendered  for  the  plaintiff,  it  is  unnecessary  for  us  to  pass  upon 
the  question  whether  Section  4048  is  repealed  or  not>  for  re- 
spondent claims  that  it  is,  and  therefore  abandons  the  $3  charge. 
Without  holding  that  the  court  was  in  error  in  allowing  such 
charge,  we  may  therefore  order  that  the  judgment  be  modified 
by  striking  out  this  item.  We  have  nothing  to  do  with  Section 
8,  so  far  as  it  purports  to  repeal  Section  4070. 

For  the  reasons  stated  herein,  let  the  judgment  be  modified 
by  striking  out  the  item  of  $3,  supra,  and,  as  modified,  let  it  be 
affirmed. 

Modified  and  affirmed. 
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BARLEY  et  al.,  Respondents,  v.  MONTANA  ORE  PUR- 
CHASING CO.  et  al.,  Appellants. 

(No.  1,674.) 
(Submitted  January  21,  1003.    Decided  January  26,  1903.) 

Injunction — Trespass  on  Mining  Claim — Contempt — Violation 
of  Restraining  Order — Denial  of  Hearing — Invasion  of  Con- 
stitutional Right 

1.  The  fact  that  a  mining  prospector,  with  his  assistants,  has  entered  upon 
another's  property,  held  under  application  for  a  patent  as  a  placer  mining 
claim,  and  is  sinking  three  shafts,  the  debris  being  deposited  about  their 
openings,  and  has  carried  away  an  assay  sample,  will  not  warrant  an  in- 
junction to  restrain  the  trespass ;  it  not  appearing  that  the  prospector  Is 
insolvent,  and  his  operations  not  tending  to  destroy  or  materially  Injure 
the  substance  of  the  estate. 

2.  The  .entry  on  another's  placer  mining  claim  for  the  mere  purpose  of  post- 
ing notices  of  a  discovery  of  quartz  lodes,  with  the  intention  of  locating 
them,  is  not  a  violation  of  a  restraining  order  issued  to  prevent  the  con- 
tinuation of  a  trespass  consisting  of  the  sinking  of  shafts,  etc. 

3.  Code  of  Civil  Procedure,  Section  2179,  provides  that  one  adjudged  guilty 
of  a  contempt  not  committed  in  the  presence  of  the  court  may  be  fined  not 
exceeding  $500,  or  imprisoned  not  exceeding  five  days,  or  both.  Held,  that 
It  was  error,  on  the  hearing  of  an  order  to  show  cause  why  an  injunction 
should  not  issue,  to  reject  defendant's  evidence  and  issue  the  injunction 
because  defendant  was  In  contempt  for  violating  a  restraining  order. 
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4.  The  action  of  the  court,  on  the  hearing  of  an  order  to  show  cause  why  an 
injunction  should  not  Issue,  In  rejecting  defendant's  evidence  and  Issuing 
an  injunction  because  defendant  was  guilty  of  contempt  in  violating  a 
restraining  order,  is  a  denial  of  due  process  of  law. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Suit  by  Lyman  M.  Harley  and  another  against  the  Montana 
Ore  Purchasing  Company  and  others.  From  an  order  granting 
a  temporary  injunction,  defendants  appeal.    Reversed. 

Mr.  George  M.  Bourquin,  and  Messrs.  Clayberg  &  Ounn,  for 
Appellants. 

Messrs.  Forbis  &  Evans,  and  Mr.  T.  Bailey  Lee,  for  Re- 
spondents. 

i 

|  MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 

of  the  court. 

This  action  was  brought  to  obtain  a  judgment  for  damages 
alleged  to  have  been  committed  by  the  defendants  upon  the 
"Washington  Placer,"  situate  in  Silver  Row  county.  It  is  al- 
leged, in  substance,  that  the  plaintiffs  are,  and  were  at  the  times 
mentioned  in  the  complaint,  the  owners  in  possession  and  enti- 
tled to  the  possession  of  the  said  premises,  and  that  the  defend- 
ants, with  a  large  number  of  men,  wrongfully  and  unlawfully 
entered  thereon  during  the  month  of  December,  1899,  and  Janu- 
ary, 1900,  and  made  excavations  and  sunk  shafts  therein,  and 
.  by  these  acts,  and  by  scattering  the  debris  from  the  said  excava- 
tions so  made  upon  the  surface  of  the  land,  damaged  the  plain- 
tiffs in  the  sum  of  $500. 

In  a  second  cause  of  action,  relief  is  sought  by  way  of  injunc- 
tion pendente  lite,  upon  a  reiteration  of  the  foregoing  allega- 
tions, with  the  additional  averment  that  the  defendants  were  at 
the  time  the  action  was  commenced  continuing  the  acts  of  tres- 
pass complained  of,  thus  destroying  the  substance  of  plaintiffs' 
estate. 

Upon  the  filing  of  the  complaint,  supported  by  an  affidavit 
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of  one  Meyer  Genzberger,  the  court  issued  an  order  requiring 
the  defendants  to  appear  and  show  cause  why  an  injunction 
should  not  issue  to  restrain  the  acts  complained  of  until  final 
hearing.  The  defendants  were  by  the  order  in  the  meantime 
restrained  from  pursuing  their  operations  until  the  hearing  un- 
der the  order  to  show  cause.  The  action  was  commenced  on 
January  5,  1900.  The  hearing  under  the  order  was  fixed  for 
January  13,  1900.  Various  proceedings  were  had  in  the  cause 
after  the  last-mentioned  date  until  March  30,  1900,  when  the 
order  to  show  cause  finally  came  on  for  hearing.  Detailed  no- 
tice of  these  proceedings  is  not  now  pertinent  A  fall  statement 
of  them  may  be  found  by  reference  to  State  ex  rel.  Qerwmell,  v. 
Clancy,  24  Mont.  359,  61  Pac.  987.  In  the  meantime  the  de- 
fendant George  Gemmell  appeared  and  filed  his  answer,  con- 
troverting the  allegations  of  the  complaint,  except  as  to  the  doing 
of  the  acts  complained  of,  and  set  up  matters  by  way  of  affirma- 
tive defense  attacking  the  validity  of  plaintiffs'  title.  At  the 
hearing  Jhe  plaintiffs  introduced  evidence  tending  to  show  that 
the  ground  in  controversy  had  been  located  by  their  predecessors 
in  interest  as  a  gold  placer,  that  the  same  had  been  entered  by 
them  for  patent  under  the  mineral  laws  of  the  United  States, 
and  that  they  held  a  receiver's  receipt  showing  them  to  be  enti- 
tled to  a  patent  therefor.  Other  evidence  introduced  tended  to 
show  that  the  ground  was  not  actually  occupied  until  the  de- 
fendant Gemmell  entered  thereon  some  time  in  December,  1899, 
with  his  employes,  his  codefendants,  to  explore  the  ground  in 
order  to  discover  quartz  lodes  believed  by  him  to  exist  therein, 
and  that  at  the  commencement  of  the  action  he  and  his  codef  end- . 
ants  were  engaged  in  sinking  three  different  shafts  through  the 
surface  deposits  of  clay  and  gravel  in  order  to  accomplish  their 
purpose;  depositing  the  debris  therefrom  upon  the  surface  im- 
mediately about  these  shafts.  It  appeared  affirmatively  from 
this  evidence  that  no  ore  of  value  had  been  found,  and  that 
nothing  except  an  assay  sample  had  been  taken  from  the  prem- 
ises. 

When  the  plaintiffs  rested,  the  defendant  Gemmell  offered 
evidence;  but  upon  objection  by  plaintiffs  his  evidence  was  ex- 
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eluded,  and  he  was  denied  a  hearing  on  the  ground  that  he  had 
theretofore  heen  adjudged  guilty  of  a  contempt*  in  that  he  had, 
after  the  service  of  the  restraining  order  issued  at  the  commence- 
ment of  the  action,  gone  upon  the  premises  in  violation  thereof, 
and  posted  notices  of  a  discovery  of  quartz  lodes  therein,  with 
the  intention  of  locating  them.  Thereupon  the  court  ordered 
the  injunction  to  issue,  restraining  the  defendants  from  making 
further  excavations  upon  the  premises,  and  also  from  again 
entering  thereon  for  any  purpose  until  final  hearing. 
This  action  of  the  court  was  erroneous,  for  two  reasons: 

1.  There  is  nothing  in  the  evidence  adduced  by  the  plaintiffs 
to  warrant  the  issuance  of  an  injunction.  At  best,  it  does  not 
disclose  anything  further  than  an  unlawful  entry  upon  plain- 
tiffs' premises,  for  which  adequate  redress  could  be  had  under 
the  action  for  damages.  It  does  not  appear  that  the  defendant 
Gemmell  is  insolvent,  or  that  his  operations,  as  conducted  by 
him  upon  the  premises,  tend  in  any  way  to  destroy  or  materially 
injure  the  substance  of  the  estate.  There  is  nothing  in  the  facta 
presented  to  distinguish  this  case  from  that  of  King  v.  Mullins 
(decided  at  the  present  term),  ante  page  304,  71  Pac,  155,  and 
we  think  that  case  conclusive  of  this. 

2.  -The  defendant  was  entitled  to  a  hearing,  no  matter 
whether  he  had  theretofore  violated  the  restraining  order  or  not. 
Wo  do  not  think  that  the  mere  posting  of  notices  upon  the 
ground  was  a  violation  of  the  order.  Until  the  defendant  was 
adjudged  to  have  no  right  upon  the  premises,  his  presence  there 
was  not  a  contempt;  nor  was  anything  he  did  there  a  violation 
of  the  order,  so  long  as  he  refrained  from  prosecuting  his  work 
of  excavation,  which  was  the  matter  with  reference  to  which  the 
order  wTas  made.  But  conceding  that  this  act  constituted  a  con- 
tempt, there  is  no  authority  in  law  for  the  punishment  inflicted, 
nor  for  the  mode  by  which  it  was  done.  It  was  clearly  pointed 
out  in  State  ex  rel.  Gemmell  v.  Clancy,  supra,  in  which  the  con- 
tempt proceeding  was  reviewed  by  this  court-,  that  our  statute 
directs  what  procedure  must  be  pursued  in  cases  of  constructive 
contempt,  such  as  this  was,  if  a  contempt  at  all ;  and  the  con- 
clusion was  announced  that  this  procedure  must  bo  observed,  or 
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the  judgment  rendered  is  void.  So  there  is  no  authority  of  law 
for  inflicting  the  punishment  which  the  court  inflicted  in  this 
case.  The  statute  (Code  of  Civil  Procedure,  Sec.  2179)  pro- 
vides what  penalties  may  be  inflicted,  and  this,  we  think,  is 
exclusive.  In  a  given  case  the  penalty  may  carry  with  it,  as  an 
incident,  the  postponement  of  a  hearing  while  the  party  is  un- 
dergoing his  punishment  for  his  contumacious  conduct;  but  a 
refusal  to  hear  finally,  as  was  the  case  here,  even  though  there 
be  no  fault  in  the  procedure  up  to  the  time  of  judgment,  is  sub- 
versive of  one  of  our  dearest  and  most  sacred  constitutional 
rights.  "The  fundamental  conception  of  a  court  of  justice  is 
condemnation  only  after  hearing.  To  say  that  courts  have  in- 
herent power  to  deny  all  right  to  defend  an  action,  and  to  render 
decrees  without  any  hearing  whatever,  is,  in  the  rery  nature  of 
things,  to  convert  the  court  exercising  such  an  authbrity  into  an 
instrument  of  wrong  and  oppression,  and  hence  to  strip  it  of 
that  attribute  of  justice  upon  which  the  exercise  of  judicial 
power  necessarily  depends."  (Hovey  v.  Elliott,  167  U.  S.  409, 
17  Sup.  Ct.  841,  42  L.  Ed.  215.)  This  language  was  quoted 
with  approval  by  this  court  in  State  ex  rel.  Gemmell  v.  Clancy, 
supra,  and,  we  think,  is  peculiarly  applicable  to  the  facts  in 
the  case  now  under  consideration. 

The  order  complained  of  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


BUTTE  CONSOLIDATED  MIXING  COMPANY, 
Respondent,  v.  FRANK  et  al.,  Appellants. 

(No.  1,640.) 
(Submitted  January  21,  1903.    Decided  January  29,  1903.) 

Injunction  Pendente  Lite. 

Order  granting  an  injunction  pendente  lite  reversed,  upon  the  authority  of  King 
et  al.  v.  Mullins  et  al.,  27  Mont.  364,  and  llarley  et  al.  v.  Montana  Ore 
Purchasing  Co.  ct  al.,  27  Mont.  388. 
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Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  the  Butte  Consolidated  Mining  Company  against 
Louis  Frank  and  Charles  B.  Lowenson.  From  an  order  grant- 
ing an  injunction  pendente  lite,  defendants  appeal.     Reversed. 

Mr.  George  M.  Bourquin,  and  Messrs.  Clayberg  &  Gunn,  for 
Appellants. 

Messrs.  Stapleton  &  Stapleton,  and  Messis.  McHattan  & 
Cotter,  for  Respondent 

MR  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

This  is  an  appeal  from  an  order  granting  an  injunction  pen- 
dente lite.  The  complaint  contains  two  causes  of  action;  the 
first  is  in  ejectment,  and  the  plaintiff  seeks  thereby  to  recover 
possession  of  the  "Bordeaux  Placer'  claim  of  which,  it  is  al- 
leged, it  is  the  owner ;  the  second  cause  of  action  is  framed  for 
equitable  relief  by  way  of  injunction  pending  litigation.  Upon 
a  hearing  under  an  order  to  show  cause,  the  district  court  was 
of  the  opinion  that  the  facts  presented  showed  that  the  property 
involved  would  be  irreparably  injured  if  the  defendants  were 
permitted  to  pursue  their  explorations  of  it  during  the  progress 
of  the  cause. 

The  facts  appearing  from  the  evidence  present  a  situation 
essentially  similar  to  that  presented  in  King  et  al.  v.  Mullins 
et  al.,  ante  364,  71  Pac.  Rep.  155,  and  in  Harley  et  al.  v.  Mon- 
tana Ore  Pur.  Co.  et  al,  ante  388,  71  Pac.  Rep.  407.  Upon  the 
authority  of  these  cases,  the  order  granting  the  injunction  was 
improvidently  made ;  it  must  therefore  be  reversed. 

Reversed  and  remanded. 
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■Sr  ™         STATE,  Appellant,  v.  ROCKY  MOUNTAIN  BELL 
TELEPHONE  CO.,  Respoxdext. 

(No.  1,802.) 
(Submitted  January  7,  1903.     Decided  January  29,  1903. j 

Telephones — License  Tax — Statutes  —  Validity  —  Interstate 
Commerce — Trial — Burden  of  Proof — Findings. 

1.  In  an  action  tried  by  the  court,  a  finding  of  a  fact  stated  in  the  pleadings 
of  one  party,  and  not  denied  by  the  other,  la  not  required,  since  a  fact  ad- 
mitted by  the  pleadings  will  be  treated  as  found  by  the  court  in  accord- 
ance with  such  admissions. 

2.  Under  Code  of  Civil  Procedure,  Section  3145,  declaring  that  each  party 
must  prove  his  own  affirmative  allegations,  and  that  evidence  in  support  of 
a  negative  allegation  need  not  be  given  except  when  such  allegation  is  an 
essential  part  of  toe  statement  of  the  right  or  title  on  which  the  cause  of 
action  is  founded,  in  an  action  by  the  state  to  recover  the  license  tax  im- 
posed by  Political  Code,  Section  4071,  as  amended  by  Act  March  6,  1897. 
on  a  telephone  company  doing  business  within  the  state,  In  which  It  was 
pleaded  that  many  of  Its  telephones  attempted  to  be  taxed  were  exclusively 
used  in  Interstate  business  and  were  therefore  exempt  irom  taxation,  the 
burden  was  on  the  defendant  to  establish  the  number  of  telephones  so  used, 
and  that  they  were  the  same  Instruments  attempted  to  be  taxed. 

3.  Political  Code,  Section  4071,  as  amended  by  Act  March  6,  189/,  providing 
that  every  corporation  "doing  business  in  this  state"  as  a  telephone  com- 
pany must  pay  a  license,  In  each  county  where  such  business  Is  transacted, 
of  7.'»  cents  per  year  on  each  instrument  in  use,  is  not  invalid  as  regards 
a  telephone  company  doing  business  within  the  state,  also  engaged  in  inter- 
state traffic,  the  statute  being  intended  only  to  apply  to  Instruments  used 
Holely  in  business  within  the  state. 

Appeal  from  District  Court,  Lewi*  and  Clarice  County;  J.  Jf. 

Clements,  Judge. 

Action  by  the  state  against  the  Rocky  Mountain  Bell  Tele- 
phone Company.  From  a  judgment  in  favor  cf  defendant, 
plaintiff  appeals.     Reversed. 

Mr.  James  Donovan,  Attorney  General,  for  Appellant. 

Messrs.  II.  G.  &  S.  II.  Mclntire,  for  Respondent. 

An  attempt  on  the  part  of  a  state  to  regulate  or  interfere  with 
interstate  business  by  seeking  to  impose  a  license  upon  the  busi- 
ness, the  franchise  of  the  company,  or  upon  the  instrumentalities 
by  which  it  does  its  business,  before  allowing  the  transaction 
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of  such  business  within  the  state,  is  an  interference  with  inter- 
state commerce  and  is  void.  (Pensacola  Tel.  Co.  v.  Western 
Union  Tel. Co.,  96  U.  S.  1 ;  Telegraph  Co.  v.  Texas,  105  U.  S. 
460 ;  Ratterman  v.  Tel  Co.,  127  U.  S.  411 ;  Leloup  v.  Mobile, 
127  U.  S.  640;  11  Rose's  Notes  to  U.  S.  Reports,  pp.  598-601 ; 
Telegraph  Co.  v.  Alabama,  132  U.  S.  472;  Lyng  v.  Michigan, 
135  U.  S.  161 ;  Cndcher  v.  Kentucky,  141  U.  S.  47 ;  Express 
Co.  v.  Seibert,  142  U.  S.  349 ;  Harmon  v.  Chicago,  147  U.  S. 
396;  Telegraph  Co.  v.  Adams,  155  U.  S.  688;  Philadelphia  v. 
Tel  Co.,  40  Fed.  615  ;  Webster  v.  Bell,  68  Fed.  183 ;  San  Framr 
cisco  v,  Tel.  Co.,  31  Pac.  10 ;  County  v.  So.  Pac.  Co.,  19  Pac. 
827 ;  Commonwealth  v.  Smith,  17  S.  W.  187 ;  McNaughton  v. 
McGwl,  20  Mont.  124 ;  Prentice  &  Eagan,  Com.  Clause  Fed. 
Const,  pp.  268  et  seq.;  Thompson  on  Electricity,  Sec.  113 ;  City 
of  San  Bernardino  v.  So.  Pac.  Co.,  40  Pac.  796 ;  State  Freight 
Tax  Cases,  15  Wall.  232 ;  So.  By.  Co.  v.  City  of  Asheville,  69 
Fed.  359 ;  In  re  Lebolt,  77  Fed.  587 ;  U.  B.  Express  Co.  v. 
Hemmingway,  39  Fed.  60 ;  Telegraph  Co.  v.  Fremont,  26  L.  R. 
A.  698 ;  Maine  v.  Railway  Co.;  142  U.  S.  17 ;  Southern  Ex.  Co. 
v.  The  Mayor,  etc.,  116  Fed.  756.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

This  is  an  action  brought  against  the  defendant  company  to 
recover  a  license  tax  for  conducting  the  business  of  a  telephone 
company  in  Lewis  and  Clarke  county,  Montana.  The  action  is 
brought  under  Section  4071  of  the  Political  Code,  as  amended 
by  an  Act  of  the  Fifth  legislative  assembly,  approved  March  6, 
1897  (Laws  of  1897,  p.  202),  which  provides  that  every  per- 
son, corporation,  or  association  doing  business  in  this  state  as  a 
telephone  company  must  pay  a  license,  in  each  county  where 
such  business  is  transacted,  of  75  cents  per  year  for  each  instru- 
ment in  use. 

The  complaint  contains  three  causes  of  action :  The  first,  for 
the  license  due  on  250  instruments  in  use  during  the  year  com- 
mencing July  1,  1899,  and  ending  June  30,  1900 ;  the  second, 
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for  the  license  due  on  381  instruments  in  use  during  the  year 
commencing  July  1,  1900,  and  ending  June  30,  1901 ;  and  the 
third,  for  the  license  due  on  368  instruments  in  use  from  July 
1,  1901,  to  the  date  of  the  commencement  of  this  action.  The 
allegations  are  alike  as  to  every  cause  of  action,  viz. :  That  the 
defendant  at  the  times  therein  mentioned  was  carrying  on  the 
business  of  conducting  a  telephone  exchange  system,  and  using 
and  leasing  the  instruments  to  its  patrons  and  customers  in 
Lewis  and  Clarke  county,  Montana,  to  the  number  therein 
stated,  and  that  no  license  for  conducting  such  business  had  been 
taken  out  by  the  defendant  company.  The  answer  admits  the 
allegations  above,  and  for  an  affirmative  defense  alleges:  "That 
the  defendant,  Rocky  Mountain  Bell  Telephone  Company,  is  a 
corporation  duly  organized  under  the  laws  of  the  state  of  Utah, 
with  its  principal  place  of  business  in  Salt  Lake  City,  and  has 
complied  with  the  laws  of  Montana  prescribing  the  conditions 
upon  which  foreign  corporations  are  permitted  to  do  business 
in  this  state ;  that  its  business  is  that  of  receiving  and  transmit- 
ting for  hire  messages  by  telephone ;  that  for  the  purpose  of  con- 
ducting and  carrying  on  the  said  business  the  defendant  com- 
pany has  erected  and  is  maintaining  poles  along  and  across  vari- 
ous streets,  roads  and  highways  in  the  state  of  Montana,  and  in 
the  states  of  Utah,  Idaho  and  Wyoming,  and  has  stretched  across 
and  affixed  to  said  poles  wires  necessary  for  the  transmission  of 
electric  currents,  which  wires  connect  with  and  are  attached 
to  instruments  used  for  the  transmission  of  telephonic 
messages,  and  which  instruments  are  placed  in  the 
offices  of  said  defendant  company  and  at  the  places  of  business 
and  residence  of  its  several  patrons  and  customers,  and  commu- 
nicate with  similar  instruments  in  all  of  the  offices  of  said  com- 
pany and  with  instruments  in  the  places  of  business  and  resi- 
dence of  its  patrons  and  customers  in  said  states  aforesaid,  and 
said  poles,  wires  and  instruments  are  indispensable  to  the  busi- 
ness of  said  defendant  company,  and  are  the  means  and  instru- 
mentalities by  which  its  said  business  is  carried  on  and  con- 
ducted, and  without  which  said  business  could  not  be  carried  on ; 
that  the  defendant    company's    lines  are  located    in,  extend 
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through  and  connect  the  states  of  Montana,  Utah,  Idaho  and 
Wyoming ;  that  for  the  transaction  of  its  business  the  defendant 
company  has  many  instruments  in  Lewis  and  Clarke  county, 
in  the  state  of  Montana,  and  in  the  other  states  aboye  named, 
and  said  instruments  are  arranged  for  use  and  *re  necessarily 
used  by  patrons  of  defendant  company  in  receiving  and  trans- 
mitting messages  from  and  to  places  in  Montana,  and  between 
the  said  county  of  Lewis  and  Clarke  and  all  of  said  states  above 
named  into  and  through  which  defendant's  lines  extend.  Said 
instruments  are  connected  by  wire  with  the  Western  Union 
Telegraph  Company  and  the  Postal  Telegraph  Company,  which 
companies  have  lines  in  the  county  of  Lewis  and  Clarke  and 
state  of  Montana,  and  extending  into  and  through  other  states 
and  foreign  countries,  and  are  engaged  in  the  business  of  re- 
ceiving and  transmitting  for  hire  messages  by  means  of  the 
electric  telegraph  from  and  to  places  within  the  state  of  Mon- 
tana and  other  states  and  foreign  countries;  that  by  such  con- 
nection of  the  defendant  company  with  the  said  telegraph  com- 
panies' wires,  telephone  messages  may  be  and  a^e  transmitted 
to  the  states,  countries,  and  places  to  which  said  telegraph  com- 
panies and  their  connections  extend  without  any  extra  charge 
to  patrons  and  customers  of  the  defendant  company ;  that  annu- 
ally thousands  of  messages  are  transmitted,  sent  and  received 
over  the  defendant  company's  lines  by  means  of  its  said  instru- 
ments between  persons  in  the  state  of  Montana  find  persons  in 
other  states  and  countries." 

The  answer  further  alleges :  That  the  defendant  has  paid  its 
property  tax  in  Lewis  and  Clarke  county,  Montana,  which  in- 
cludes the  general  tax  on  such  instruments  and  «>ther  personal 
property ;  and  that  compliance  by  the  defendant  with  the  condi- 
tions upon  wyhich  foreign  corporations  are  permitted  to  do  busi- 
ness in  this  state  creates  a  contract  between  defendant  company 
and  this  state,  and  the  imposition  of  the  license  tax  sought  to 
be  collected  in  this  action  impairs  the  obligation  of  such  con- 
tract, and  that  the  law  imposing  such  license  tax  further  violates 
the  constitution  of  the  United  States  in  that  it  denies  to  the  de- 
fendant company  the  equal  protection  of  the  laws. 
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The  replication  filed  by  the  plaintiff  to  the  affirmative  defense 
set  up  in  the  answer  admits  that  the  defendant  is  engaged  in  the 
business  of  receiving  and  transmitting  messages  by  telephone, 
and  that  it  has  such  wires  connecting  the  different  places  in 
Montana  with  points  in  Utah,  Idaho  and  Wyoming,  but  denies 
that  the  telephone  instruments  belonging  to  the  defendant  com- 
pany in  Lewis  and  Clarke  county  are  necessarily  used  by  the 
patrons  of  such  company  in  receiving  and  transmitting  messages 
between  places  in  Montana  and  places  in  all  or  any  of  the  other 
states  above  named ;  and  denies  that  such  instruments,  or  any 
of  them,  ever  have  been  so  used. 

Upon  these  pleadings  the  cause  came  on  for  trial  before  the 
court  sitting  without  a  jury,  and,  after  having  heard  the  proofs 
of  the  respective  parties,  the  court  made  certain  findings  of  fact 
and  conclusions  of  law.  Findings  6  and  9  only  are  material 
here.     They  are  as  follows: 

"(6)  That  for  the  transaction  of  its  business  the  defendant 
company  has  many  instruments  in  Lewis  and  Clarke  county  in 
the  state  of  Montana,  and  in  the  other  states  above  named,  and 
said  instruments  are  arranged  for  use  and  some  are  necessarily 
used  by  said  company  and  its  customers  in  receiving  and  trans- 
mitting messages  from  and  to  places  in  Montana,  and  between 
the  county  of  Lewis  and  Clarke  and  all  of  the  r.tates  into  and 
through  which  defendant's  lines  extend." 

"(9)  That  the  instruments  of  the  defendant  company  which 
are  used  exclusively  in  business  within  the  state  ni  Montana,  if 
any  there  are,  cannot  be  separated  or  discriminated  from  its 
instruments  used  in  interstate  business ;  nor  does  Political  Code, 
Section  4071,  Subdivision  2,  as  amended,  make  «uch  discrimi- 
nation or  separation,  but  imposes  the  license  tax  upon  each  tele- 
phone instrument  in  use  without  limiting  the  license  tax  upon 
instruments  used  exclusively  in  local  or  intrastate  business. " 

A  consideration  of  the  pleadings  in  this  case  discloses  the  fact 
that  the  state  claims,  and  the  defendant  company  admits,  that 
during  the  several  years  mentioned  in  the  pleadings  the  defend- 
ant company  had  used,  operated  and  leased  to  its  patrons  in 
Lewis  and  Clarke  county,  Montana,  the  number  of  telephone 
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instruments  claimed  by  the  plaintiff  for  which  it  sought  to  collect 
the  license  tax.  The  gist  of  the  defendant's  affirmative  answer 
is  that  it  has  maaiy  instruments  in  Lewis  and  Clarke  county, 
Montana,  which  are  connected  by  means  of  its  wires  with  places 
in  Utah,  Idaho  and  Wyoming,  over  which  many  messages  are 
transmitted  annually,  and  that  such  instruments  and  wires,  and 
the  poles  to  which  such  wires  are  attached,  are  necessary  instru- 
mentalities by  which  the  defendant  company  conducts  its  busi- 
ness, and  that  such  business  is  interstate  commerce.  Nowhere 
in  the.  answer  are  the  instrumente,  which  the  defendant  claims 
it  is  using  in  transmitting  messages  from  Lewis  and  Clarke 
county  to  points  outside  of  Montana,  identified  as  the  particular 
instruments  which  the  plaintiff  in  its  complaint  charges  are  in 
use  in  Lewis  and  Clarke  oounty.  For  aught  that  can  be  deter- 
mined from  the  pleadings  in  this  case,  the  defendant  company 
1  has  the  number  of  instruments  for  which  the  state  seeks  to  col- 
lect license,  and  also  the  instruments  designated  in  the  defend- 
ant's answer,  which  it  is  using  in  its  interstate  commerce  busi- 
ness.      • 

If  it  be  urged  that  the  lower  court  did  not  find  upon  the  ques- 
tion of  the  number  of  instruments  in  use  in  Lewis  and  Clarke 
county,  it  is  sufficient  to  say  that  a  court  need  not  expressly  find 
a  fact  stated  in  the  pleadings  of  one  party  and  not  denied  by 
the  other.  A  fact  admitted  by  the  pleadings  will  be  treated  as 
found  in  accordance  with  these  admissions.  {In  re  Doyle's 
Estate,  73  Cal.  564,  16  Pac.  125.)  Presumably  tLo  lower  court 
assumed  that  the  instruments  mentioned  in  plaintiff's  complaint 
and  those  mentioned  in  the  defendant's  affirmative  defense  are 
identical,  and  disposed  of  the  case  by  holding  that  under  Section 
4071,  above,  as  amended,  the  imposition  of  the  license  tax  was 
an  interference  with  and  regulation  of  interstate  commerce; 
and  it  is  therefore  unnecessary  for  us  to  say  whether  or  not, 
upon  the  pleadings,  the  plaintiff  was  entitled  to  judgment.  As- 
suming, as  the  lower  court  evidently  did,  that  the  instruments 
are  identical;  does  Section  4071,  above,  as  amended,  seek  to 
regulate  interstate  commerce,  and  to  that  extent  contravene  the 
provisions  of  Section  8  of  Article  I  of  the  Constitution  of  the 
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United  States,  which  grants  to  congress  the  exclusive  power  to 
regulate  commerce  with  foreign  nations  and  among  the  several 
states  and  with  Indian  tribes ?  Finding  No.  9  declares  that  the 
instruments  of  the  defendant  company  which  are  used  exclu- 
sively for  business  done  within  the  state  (if  any  there  are)  can- 
not be  separated  or  discriminated  from  those  used  in  interstate 
business. 

1.  In  view  of  this  finding,  the  first  question  to  be  resolved 
is  this :  Upon  whom  is  the  burden  of  making  such  separation 
or  discrimination  imposed,  under  the  pleadings  in  this  case? 
The  complaint  charges  that  the  instruments  for  which  it  is 
sought  to  collect  license  are  used  by  the  defendant  company  in 
conducting  its  business  in  Lewis  and  Clarke  county,  Montana, 
and  these  allegations  are  admitted  in  the  answer.  The  answer 
then  sets  forth  the  defendant's  aifirmative  defense  to  the  effect 
that  such  instruments  (assuming  that  they  are  the  identical  in- ' 
struments  mentioned  in  the  complaint),  or  many  of  them,  are 
used  in  transmitting  and  receiving  messages  between  points  in 
Lewis  and  Clarke  county  and  points  in  the  other  states  men- 
tioned,— in  other  words,  are  used  in  interstate  business,  and  are, 
for  that  reason,  exempt  from  the  operation  of  the  law.  Section 
3145  of  the  Code  of  Civil  Procedure  provides:  "Each  party 
must  prove  his  own  affirmative  allegations.  Evidence  need  not 
be  given  in  support  of  a  negative  allegation,  except  when  such 
negative  allegation  is  an  essential  part  of  the  statement  of  the 
right  or  title  on  which  the  cause  of  action  is  founded,  nor  even 
in  such  case  when  the  allegation  is  a  denial  of  the  existence  of 
a  document,  the  custody  of  which  belongs  to  the  opposite  party." 
(Wilson  v.  California  Central  Railroad  Co.,  94  Cal.  172,  29 
Pac.  861,  17  L.  R.  A.  685.)  In  Moore  v.  City  of  Eufaida,  97 
Ala.  673,  11  South.  922,  it  is  said:  "To  present  a  defense,  it 
.(the  answer)  should  aver  facts  to  show  that  the  messages  trans- 
mitted were  in  the  interest  of  interstate  commerce  or  in  obedi- 
ence to  governmental  orders,  and  that  the  office  or  place  of  busi- 
ness in  the  city  of  Eufaula  was  kept  and  used  for  these  purposes 
only." 

It  will  be  observed  that  the  license  tax  is  imposed  upon  the 
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instruments  in  use  by  the  defendant  company  in  Lewis  and 
Clarke  county,  Monttma,  and,  if  the  defendant  desires  to  show 
that  any  or  all  of  such  instruments  are  exempt  from  the  opera- 
tion of  this  law  by  reason  of  the  fact  that  they  are  used  in  inter- 
state commerce,  the  burden  is  upon  it  to  make  such  showing, 
and  therefore  the  first  portion  of  finding  Xo.  9  amounts  only 
to  this:  that  the  defendant,  upon  the  trial,  failed  to  furnish 
proof  sufficient  to  enable  the  trial  court  to  determine  this  fact. 

2.  Finding  No.  0  further  declares  that  Section  4071  above 
does  not  separate  or  discriminate  between  instruments  used  in 
interstate  from  those  used  in  intrastate  business,  but  imposes 
the  license  tax  upon  each  telephone  instrument  in  use,  without 
limiting  the  license  tax  upon  instruments  used  exclusively  in 
local  or  intrastate  business.  This  should  more  properly  be  des- 
ignated a  conclusion  of  law7 ;  but,  in  any  event,  it  calls  for  the 
decision  of  this  court  as  to  its  correctness. 

It  will  be  observed  that  the  language  in  Section  4071  above 
is:  "Every  person,  corporation  or  association  doing  business 
in  this  state  *  *  *  must  pay  a  license  *  *  *."  The 
allegations  of  the  complaint  fairly  bring  the  cose  within  the. 
terms  of  this  statute.  It  is  to  be  presumed  that  in  enacting  Sec- 
tion 4071  aboYe,  and  in  using  therein  the  terms  "doing  business 
in  this  state/*  the  legislature  did  so  in  view  of  the  constitutional 
provision  conferring  upon  congress  the  sole  power  to  regulate 
interstate  commerce,  and  it  will  not  be  implied  that  it  intended 
to  go  beyond  its  lawful  powers,  in  the  absence  of  express  statu- 
tory terms  directly  contravening  those  provisions.  In  State  ex 
rel.  Beek  v.  Wagener,  77  Minn.  483,  80  K  W.  633,  778,  1134, 
46  L.  R  A.  442,  77  Am.  St,  Kep.  681,  it  is  said :  "And  it  may 
further  be  observed  that  the  statute  does  not  in  terms  apply  to 
interstate  business,  and  it  will  not  be  implied  that  the  legislature 
intended  to  go  beyond  its  lawful  powers  in  enacting  it.  If,  there- 
fore, it  be  held  that  the  legislature  could  not  forbid  one  to  en- 
gage in  the  business  of  a  commission  merchant,  as  to  interstate 
shipments,  without  compliance  with  the  provisions  of  the  state 
statute,  such  statute  should  be  construed  to  apply  only  to  local 
or  domestic  business,  and  such  construction  will  be  followed  by 
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the  federal  courts. "  In  Osborne  v.  State,  33  Fla.  162, 14  South. 
588,  25  L.  R  A.  120,  39  Am.  St  Kep.  99,  the  court  said :  "That 
the  commerce  clause  of  the  constitution  exempts  from  the  bur- 
den of  state  taxation  those  who  confine  themselves  to  interstate 
commerce  is  a  truth  of  which,  at  this  day,  knowledge  must  be 
imputed  to  the  lawmaking  power  of  the  states,  and,  in  the  ab- 
sence of  language  that  clearly  connects  such  an  intent  with  that 
power,  it  should  not  be  held  that  there  was  a  purpose  to  ignore 
such  truth  or  violate  its  principles. "  Sutherland  on  Statutory 
Construction  (Section  333)  states  the  rule  thus:  "It  is  pre- 
sumed that  the  legislature  is  acquainted  with  law ;  that  it  has 
knowledge  of  the  state  of  it  upon  the  subjects  upon  which  it 
legislates;  that  it  is  informed  of  previous  legislation  and  the 
construction  it  has  received."  In  Commonwealth  v.  Gagne,  153 
Mass.  205,  26  K  E.  449,  10LR1  443,  the  supreme  court 
of  Massachusetts  says:  "A  law  which  is  unconstitutional  with- 
in certain  limitations,  if  in  terms  it  exceeds  or  fails  to  notice 
those  limitations,  may  yet  be  entirely  operative  within  its  le- 
gitimate sphere,  and  properly  held  to  have  the  application  which 
thus  confines  it  Indeed,  where  two  governments,  like  those  of 
the  United  States  and  the  commonwealth,  exercise  their  author- 
ity within  the  same  territory  and  over  the  same'  citizens,  the 
legislation  of  that  which,  as  to  certain  subjects,  is  subordinate, 
should  be  construed  with  reference  to  the  powers  and  authority 
of  the  superior  government,  and  not  be  deemed  as  invading  them, 
unless  such  construction  is  absolutely  demanded." 

It  cannot  be  said  that  the  language  used  in  Section  4071, 
above,  expresses  any  intention  on  the  part  of  the  legislature  to 
transgress  the  provisions  of  the  constitution  above  referred  to, 
and  no  presumption  of  that  kind  will  be  indulged.  (Gillette  v. 
Hibbard,  3  Mont  412.) 

3.  In  Osborne  v.  State,  above,  the  supreme  court  of  Florida 
had  under  consideration  the  construction  of  a  statute  similar  in 
its  terms  to  the  one  now  before  this  court  The  Florida  statute 
provided :  "All  express  companies  doing  business  in  this  state, 
shall  pay  *  *  *  a  license  tax,  *  *  *"  (Laws  1893, 
c.  4115),  and  in  an  elaborate  opinion  it  was  held  that  the  statute 
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was  intended  to  and  did  apply  only  to  business  done  within  the 
state  of  Florida,  and  had  no  application  whatever  to  business 
done  between  the  states,  and  therefore  the  statute  did  not  seek 
to  regulate  interstate  commerce.  On  appeal  to  the  supreme 
court  of  the  United  States  this  decision  was  affirmed.  (164  U. 
S.  650,  17  Sup.  Ct  214,  41  L.  Ed.  586.)  The  same  question 
came  before  the  supreme  court  of  Utah  in  Ogden  City  v.  Cross- 
man,  17  Utah,  66,  53  Pac  985.  There  an  ordinance  of  the  city 
of  Ogden  provided,  among  other  things,  that  "every  person  or 
corporation  who  shall  operate  and  maintain  in  Ogden  City  any  • 
telephone  instrument  for  which  a  rental  charge  is  made,  shall 
pay  an  annual  license  fee  of  five  dollars  for  each  instrument  bo 
used."  It  was  claimed  on  the  part  of  the  defendant  that  the 
ordinance  was  unconstitutional  in  that  it  was. an  interference 
with  the  interstate  commerce  law.  Upon  that  the  supreme  court 
said :  "It  is  evident  that  the  ordinance  was  not  intended  to  and 
does  not  apply  to  or  affect  in  any  manner  the  business  of  the 
defendant  corporation  which  is  interstate  in  its  character,  and 
that  such  ordinance  was  intended  to  and  does  apply  to  and  affect 
only  the  local  business  of  said  defendant  company  done  within 
Ogden  City,  as  shown  from  the  rental  of  the  instruments  for  use 
in  Ogden  City  alone.  By  engaging  in  a  business  of  operating 
and  maintaining  such  telephones  in  Ogden  City,  and  mak- 
ing and  receiving  a  rental  charge  for  the  use  of  the  instruments 
therein,  and  for  no  other  place,  it  became  amenable  to  the  ordi- 
nance. A  business  done  wholly  within  a  city  is  within  the  tax- 
ing power  of  the  city.  The  defendant  corporation  is  not  exempt 
from  the  operation  of  the  ordinance  and  the  payment  of  a  license 
upon  its  instruments  or  business  which  arises  and  is  conducted 
wholly  within  Ogden  City,  even  though  at  the  same  time  the 
defendant  corporation  may  do  a  business  or  use  ita  instruments 
in  Ogden  City  for  business  which  is  in  part  interstate  in  its  char- 
acter. We  are  of  the  opinion  that  the  ordinance  does  not  affect 
or  apply  to  this  latter  class  of  business,  which  is  interstate  in  its 
character."  To  the  same  effect  are  the  decisions  in  the  follow- 
ing cases:  Moore  v.  City  of  Eufaula,  97  Ala.  673,  11  South. 
921  j  State  v.  Wagener,  77  Minn.  483,  80  N.  W.  633.  778, 1134, 
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46  L.  R.  A.  442,  77  Am.  St.  Rep.  681 ;  Railroad  Co.  v.  Harris, 
99  Term.  684,  43  S.  W.  115,  53  L.  R.  A.  921 ;  People  v.  Rob- 
erts (Sup.),  55  X.  Y.  Supp.  950. 

We  are  not  unmindful  of  the  seeming  conflict  between  the 
views  here  expressed  and  expressions  found  in  the  decisions  in 
Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  8  Sup..  Ct.  1380,  32 
L.  Ed.  311,  and  Crutcher  v.  Kentucky,  141  U.  S.  47,  11  Sup. 
Ct,  851,  35  L.  Ed.  645,  cited  by  respondent.  But,  as  was  said 
in  Osborne  v.  State,  above:  "Those  expressions  are  to  be  viewed 
with  reference  to  the  circumstances  under  which  the  supreme 
court  of  the  United  States  was  then  speaking.  The  state  courts 
which  it  was  reviewing  had  each  declared,  in  effect,  that  these 
statutes  were  binding  upon  and  effectual  as  to  companies  as 
doers  of  interstate  business,  or,  in  other  words,  were  a  bar  to 
their  doing  interstate  business  without  having  complied  with 
their  requirements.  This  construction  has  become,  in  so  far  as 
the  federal  tribunals  were  concerned,  binding  upon  the  federal 
court  as  to  the  effect  of  each  statute  within  the  state  enacting  it, 
as  much  as  if  it  had  been  expressly  stated  in  the  act." 

While  there  appears  to  be  some  conflict  in  the  authorities,  we 
are  satisfied  that  the  best-considered  cases  fully  sustain  the  views 
herein  expressed. 

Our  conclusion  therefore  is  that  the  evident  intention  of  the 
legislature  in  passing  Section  4071,  above,  was  to  impose  the 
license  tax  of  75  cents  on  each  telephone  instrument  used  in 
purely  local  or  intrastate  business,  and  that  as  to  instruments 
used  in  interstate  business  it  was  intended  to  have  no  applica- 
tion whatever.  Under  the  pleadings  in  this  case,  the  burden  of 
proof  was  clearly  upon  the  defendant  company  to  show  how 
many,  if  any,  of  its  instruments  are  used  in  interstate  com- 
merce, and  the  district  court  erred,  first,  in  holding  that  the 
burden  of  proof  of  such  fact  was  upon  the  state,  and,  second, 
that  the  statute  failed  to  make  any  discrimination,  but  imposed 
the  license  tax  indiscriminately  upon  the  instruments  used  in 
interstate  business  as  well  as  upon  those  used  in  local  business. 
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For  these  reasons,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
Rehearing  denied  February  12,  1903. 


BRIGGS,  Appellant,  v.  COLLIXS  et  al.,  Respondents. 

(No.  1,467.) 
(Submitted  January  19,  1903.     Decided  January  29,  1903.) 

Nonsuit — Money  Paid — Work  and  Labor — Promise — Failure 
of  Proof — Pleading. 

In  an  action  to  recover  for  money  expended  at  the  special  instance  and  request 
of  defendants  in  doing  the  annual  representation  work  on  a  mining  claim 
and  in  securing  a  patent  for  the  same,  defendants  denied  all  the  allegations 
of  the  complaint,  and  set  up  new  matter  by  way  of  an  affirmative  defense 
wherein  they  alleged  that  they  did  at  certain  times  have  some  interest  In 
the  claim.  On  the  trial  there  was  a  failure  of  proof  that  the  work  done 
or  money  expended  was  at  the  request  of  the  defendants,  or  that  any  of 
them  ever  agreed  to  pay  for  it.  Code  of  Civil  Procedure,  Section  720,  was 
in  force  at  the  time,  and  provided  that  all  new  matter  set  up  in  an  answer, 
not  constituting  a  counterclaim,  is  deemed  denied  without  a  reply.  Held, 
that  as  there  was  a  failure  to  prove  any  promise,  and  defendants'  allegation 
that  they  at  times  owned  the  claim  must  be  considered  as  denied,  a  motion 
for  nonsuit  was  properly  granted. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  A.  J.  Briggs  against  T.  E.  Collins  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.     Affirmed. 

Mr.  C.  II.  Benton,  for  Appellant 

Mr.  A.  C.  Gorndey,  and  Mr.  Sam  Stephenson,  for  Respond- 
ents. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  appellant  (plaintiff  below)   to 
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recover  $331.32,  alleged  to  be  due  him  from  the  respondents 
(defendants  below)  for  work  and  labor  done  and  for  money  ex- 
pended by  the  plaintiff  at  the  special  instance  and  request  of  the 
defendants,  in  doing  and  having  done  the  annual  representation 
work  on  the  Ripple  lode  mining  claim,  and  in  securing  a  patent 
for  the  same.  The  answer  denies  all  the  allegations  of  the  com- 
plaint, and  sets  up  new  matter  by  way  of  an  affirmative  defense. 
Upon  the  trial  the  plaintiff  offered  certain  proof  by  affidavits 
and  oral  testimony.  When  plaintiff  rested,  the  defendants  in- 
terposed a  motion  for  a  nonsuit  upon  the  following,  among  other, 
grounds:  (1)  "There  is  no  evidence  in  this  case  tending  to 
show  that  any  moneys  were  advanced  and  paid  by  the  plaintiff 
at  the  request  of -the  defendants,  or  either  of  them;  and  (2)  that 
there  is  no  evidence  to  show  that  any  of  the  work  and  services 
testified  to  were  performed  at  the  instance  and  request  of  the 
defendants,  or  any  of  them."  This  motion  was  sustained,  and 
a  judgment  for  costs  entered  against  the  plaintiff,  from  which 
judgment  this  appeal  is  prosecuted. 

At  the  time  the  pleadings  were  prepared  and  filed,  and  the 
issues  made  up,  Section  720  of  the  Code  of  Civil  Procedure 
was  in  force,  and  no  reply  was  required,  except  where  the  an- 
swer contained  a  counterclaim,  but  all  new  matter  in  the  answer, 
not  constituting  a  counterclaim,  was  deemed  denied.  An  exami- 
nation of  the  record  fails  to  disclose  any  testimony  whatever  to 
the  effect  that  any  of  the  work  or  labor  done  or  money  expended 
by  the  plaintiff  was  at  the  instance  or  request  of  the  defendants, 
or  any  of  them,  or  that  they,  or  any  of  them,  ever  agreed  to  pay 
for  it,  and  in  fact  there  is  no  evidence  even  tending  to  show  that 
any  of  the  defendants  had  an  interest  in  the  Ripple  claim ;  and, 
as  the  allegations  of  the  defendants'  answer  to  the  effect  that 
the  defendants  did  at  certain  times  have  some  interest  in  the 
claim  are  deemed  denied,  the  plaintiff  failed  to  make  out  his 
case,  and  the  court  properly  sustained  the  motion  for  nonsuit. 

The  judgment  is  affirmed. 

Affirmed. 
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WALSH  et  al.,  Appellants,  v.  CROFT,  Ricspondent. 

(No.  1,689.) 
(Submitted  January  20,  1903.     Decided  January  31,  1903.) 

Taxation — Lien  on  Personalty — Statutory  Construction — Inno- 
cent Purchaser. 

Political  Code  1895,  Section  3827,  provides  that  every  tax  has  the  effect  of  a 
judgment  against  the  person,  and  every  lien  the  force  and  effect  of  an  exe- 
cution duly  levied  against  all  personal  property.  Section  3828  enacts  that 
every  personal  property  tax  is  a  lien  upon  the  owner's  realty  from  noon 
of  the  first  Monday  In  March,  etc.  Section  3829  authorizes  certain  real 
property  liens  for  real  estate  taxes.  II eld,  that  no  tax  lien  attached  to 
assessed  personalty,  the  owner  of  which  owned  no  realty ;  and  hence  the 
sale  for  taxes  of  such  personalty  in  the  hands  of  an  Innocent  purchaser 
should  be  enjoined. 

Appeal  from  District  Court,  Fergus  County;  E.  K.  Cheadle, 
Judge. 

Suit  to  enjoin  a  tax  sale  of  personalty  by  J.  A.  Walsh  and 
another,  partners  as  Walsh  &  Walsh,  against  James  M.  Croft, 
as  county  treasurer  of  Fergus  county.  From  an  order  dissolv- 
ing an  injunction  pendente  lite,  plaintiffs  appeal.    Reversed. 

Messrs.  Blackford  &  Blackford,  and  Mr.  T.  J.  Walsh,  for 
Appellants. 

Mr.  James  Donovan,  Attorney  General,  for  Respondent. 

MR.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court. 

The  defendants  appeal  from  an  order  dissolving  an  injunction 
granted  pendente  lite.  The  case  is  presented  on  the  complaint, 
with  an  accompanying  affidavit,  the  order  granting  a  temporary 
injunction,  the  motion  to  dissolve  the  injunction,  and  the  order 
granting  the  motion. 

The  facts  alleged  are  as  follows :    On  the  28th  clay  of  Decern- 
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ber,  1900,  appellants  became  the  owners  of  certain  personal 
property  by  purchase  from  one  Larssen,  who,  on  the  4th  day  of 
November,  1899,  purchased  the  same  from  one  T.  J.  Johns. 
The  possession  seems  to  have  been  delivered  to  each  purchaser 
at  the  time  of  the  purchase.  In  1899  said  personal  property 
was  duly  assessed  for  taxation  in  Fergus  county,  and  the  taxes 
duly  levied,  said  Johns  being  the  owner  of  the  property  at  the 
time.  In  1900  such  assessment  was  duly  made,  and  taxies  lev- 
ied, Larssen  being  then  the  owner.  None  of  the  taxes  so  levied 
were  ever  paid.  On  the  30th  day  of  April,  1901,  the  county 
treasurer  seized  a  certain  part  of  the  property  for  the  delinquent 
taxes  for  the  year  1899,  and  a  certain  part  thereof  for  the  de- 
linquent taxes  for  the  year  1900,  and,  being  about  to  sell  the 
same  at  public  sale,  was  enjoined  as  stated. 

"Neither  the  said  T.  J.  Johns  nor  the  said  W.  W.  Larssen 
was  assessed  with  any  real  property  in  the  said  county  of  Fergus 
at  the  times  aforesaid," — this  being  an  allegation  in  the  com- 
plaint. 

The  law  covering  the  matters  treated  of  in  the  brief  and  argu- 
ment of  counsel  is  Sections  3827,  3828,  and  3829  of  the  Po- 
litical Code  of  1895,  which  are  as  follows: 

"Section  3827.  Every  tax  has  the  effect  of  a  judgment 
against  the  person,  and  every  lien  created  by  this  title  has  the 
force  and  effect  of  an  execution  duly  levied  against  all  personal 
property  of  the  delinquent.  The  judgment  is  not  satisfied  nor 
the  lien  removed  until  the  taxes  are  paid  or  the  property  sold 
for  the  payment  thereof. 

"Sec.  3828.  Every  tax  due  upon  personal  property  is  a  lien 
upon  the  real  property  of  the  owner  thereof,  from  and  after 
twelve  o'clock  m.,  of  the  first  Monday  in  March  in  each  year. 

"Sec.  3829.  Every  tax  due  upon  real  property  is  a  lien 
against  the  property  assessed ;  and  every  tax  due  upon  improve- 
ments upon  real  estate  assessed  to  others  than  the  owner  of  the 
real  estate,  is  a  lien  upon  the  land  and  improvements ;  which 
several  liens  attach  as  of  the  first  Monday  of  March  in  each 
year." 

The  complaint  obviously,  but  in  a  lame  way,  presented  to  the 
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court  the  proposition  that,  whereas  the  treasurer  was  trying  to 
enforce  a  supposed  lien  on  personal  property  owned  at  the  time 
of  the  seizure  by  one  not  the  owner  at  the  time  or  times  the 
taxes  became  due,  there  was  no  lien,  because  there  was  no  real 
estate  upon  which  a  lien  could  attach  for  the  taxes  on  the  per- 
sonalty. Counsel  apparently  submitted,  and  the  court  evidently 
heard  and  determined,  the  motion  to  dissolve  the  temporary  in- 
junction without  giving  any  consideration  to  the  point  attempted 
to  be  raised  in  the  complaint;  but  the  court  determined  the  sub- 
mitted question  of  whether  or  not  there  was  a  lien  upon  the  per- 
sonalty in  question  entirely  upon  the  abstract  proposition  that 
every  tax  due  upon  personal  property  is  a  lien  upon  the  real 
property  of  the  owner  of  the  personal  property  assessed,  and, 
there  being  such  a  lien  declared  in  Section  382S,  supra,  the 
court  concluded  that  the  language  of  Section  3827  in  the  same 
title,  to-wit,  "Every  lien  created  by  this  title  has  the  force  and 
effect  of  an  execution  duly  levied  against  all  the  personal  prop- 
erty of  the  delinquent,"  imposes  a  lien  upon  such  personal  prop- 
erty whether  the  delinquent  owns  any  real  property  or  not.  This 
is  not  a  case  of  mere  refusal  of  a  temporary  injunction,  in  the 
discretion  of  the  court,  pending  a  hearing  on  the  merits  and  the 
final  determination  of  the  prayer  for  a  permanent  injunction, 
but  is  one  in  which  the  whole  case  wTas  disposed  of  on  the  motion 
to  dissolve  the  temporary  injunction ;  the  court,  in  effect,  hold- 
ing that  in  all  cases,  whenever  taxes  duly  levied  on  personal 
property  are  not  paid,  such  property  can  be  taken  by  the  treas- 
urer from  the  possession  of  an  innocent  purchaser  who  has 
bought  the  same  in  good  faith,  and  the  same  be  sold  by  him  to 
recover  the  said  taxes ;  and  that  he  may  do  this  because  the  peo- 
ple have  a  lien  thereon  for  such  taxes.  There  is  no  such  lien 
on  personal  property  when  the  owner  does  not  also  own  real 
property.  (Section  3828.)  Whether  there  can  be  a  lien  upon 
the  personal  property  of  the  owner  of  real  property  is  a  question 
which  is  not  before  us  for  decision  as  the  case  is  presented,  or 
as  it  is  likely  to  be  presented,  to  the  court  upon  a  trial  of  the 
case  on  its  merits  when  the  pleadings  are  made  up,  and  there- 
fore the  said  question  is  reserved.     If,  after  the  issue  is  joined, 
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and  a  trial  is  had,  it  shall  appear  that  the  owners  of  the  per- 
sonal  property  were  not,  respectively,  the  owners  of  real  prop- 
erty, then  the  respective  levies  of  taxes,  under  any  reasonable 
constructions  of  the  sections,  supra,  could  not  constitute  liens 
upon  the  personalty,  for  the  statute  only  seems  to  declare  that 
taxes  due  upon  personal  property,  such  as  are  in  fact  liens  on 
real  property,  shall  have  the  force  and  effect  of  an  execution 
duly  levied  against  all  personal  property  of  the  delinquent. 
(Section  3827.) 

We  therefore  conclude  that  the  court  erred  in  granting  the 
order  dissolving  the  injunction  upon  the  case  as  presented.  Re- 
versed and  remanded  for  further  proceedings  in  accordance  with 
the  views  expressed  in  this  opinion. 

Reversed  and  remanded. 


MONTANA  ORE  PURCHASING  COMPANY  et  al.,  Re- 
spondents, v.  BOSTON  &  MONTANA  CONSOLI- 
DATED COPPER  &  SILVER  MINING 
COMPANY,  Appellant. 

(No.  1,720.) 
(Submitted  January  20,  1003.     Decided  February  6,  1903.) 

Injunction — Trespasses  on  Mining  Claims — Previous  Injunc- 
tion— Bemcdy. 

An  owner  of  a  mining  claim  secured  a  decree  adjudging  to  it  extralateral  rights, 
and  enjoining  trespasses  thereon  by  an  adjoining  owner.  Afterwards, 
with  a  coplalntlff,  it  sued  the  same  defendant  to  quiet  title  to,  and  enjoin 
trespasses  on,  lodes  alleged  to  fall  within  the  purview  of  the  former  decree, 
and  on  this  allegation  of  res  adjudicate  plaintiffs  secured  a  temporary 
injunction.  Held  error,  plaintiffs'  remedy  being  to  enforce  the  original 
decree  by  contempt  proceedings. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 
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Suit  by  the  Montana  Ore  Purchasing  Company  and  another 
against  the  Boston  &  Montana  Consolidated  Copper  &  Silver 
Mining  Company.  From  an  order  granting  a  temporary  injunc- 
tion, defendant  appeals.    Reversed. 

Messrs.  Forbis  &  Evans,  for  Appellant. 

Messrs.  McHatton  &  Cotter,  and  Mr.  James  .¥.  Denny,  for 
Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Appeal  from  an  order  granting  a  temporary  injunction.  The 
action  was  brought  by  the  plaintiffs  to  obtain  a  decree  quieting 
title  to  certain  ore  bodies  beneath  the  surface  of  the  Pennsyl- 
vania (patented)  lode  claim,  situate  in  Silver  Bow  county. 

The  plaintiffs  allege  that  they  are  the  owners,  in  possession 
and  entitled  to  the  possession,  of  portions  of  the  Rarus  and 
Johnstown  (patented)  lode  claims,  immediately  to  the  north  of 
the  Pennsylvania  claim;  that  the  end  lines  of  these  claims  are 
parallel ;  that  there  are  certain  veins  having  their  apices  therein, 
and  passing  through  the  end  lines  there*,  f ;  that  those  veins  also 
pass  through  the  portions  of  said  claims  owned  by  the  plaintiffs; 
that  they  so  far  depart  from  the  perpendicular  in  their  descent 
into  the  earth  that  they  pass  beyond  the  south  side  lines  of  the 
Rarus  and  Johnstown  claims,  and  enter  beneath  the  surface  of 
the  Pennsylvania  claim ;  that,  by  virtue  of  their  ownership  of 
the  apices  of  the  veins  within  their  boundaries,  the  plaintiffs 
are  entitled  to  extralateral  rights  upon  the  vein  between  planes 
passing  through  th§  end  lines  of  the  portions  owned  by  them ; 
and  that  the  defendants  in  January,  1900,  wrongfully  and  with- 
out the  consent  of  the  plaintiffs  entered  upon  certain  portions 
of  said  vein  beneath  the  Pennsylvania  claim,  and  extracted  and 
removed  therefrom  large  quantities  of  valuable  ore.  The  com- 
plaint then  proceeds:  "Plaintiffs  further  allege  that  heretofore 
the  above-named  plaintiff,  Montana  Ore  Purchasing  Company, 
brought  an  action  in  the  district  court  of  the  Second  judicial 
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district  of  the  state  of  Montana,  which  action  is  numbered  7,337 
of  the  files  of  said  court,  against  the  above-named  defendant, 
for  the  purpose  of  establishing  its  right  to  the  premises  herein- 
before described  and  owned  by  it,  and  to  all  of  the  before-men- 
tioned veins,  leads,  lodes,  ledges,  and  mineral  deposits  through- 
out their  entire  depth  within  the  planes  hereinbefore  described  ; 
that  said  defendant  appeared  and  answered  therein,  and  that 
thereafter  said  cause  was  duly  and  regularly  tried  by  said  court ; 
and  that  said  court  on  or  about  the  28th  day  of  December,  1899, 
made  and  entered  its  findings  of  fact  and  conclusions  of  law 
therein  in  favor  of  said  plaintiff,  and  thereafter,  and  on  or  about 
the  14th  day  of  February,  1900,  duly  made  and  entered  its  judg- 
ment and  decree  therein  adjudging  said  plaintiff  to  be  the  owner, 
in  possession  and  entitled  to  the  possession,  of  all  of  the  same, 
and  decreeing  that  the  defendant  had  no  right  thereto,  and  that 
its  claim  was  without  any  foundation,  and  entering  a  permanent 
injunction  against  said  defendant,  forever  enjoining  it  from  as- 
serting any  claim  thereto,  or  interfering  with  the  right  or  pos- 
session of  the  said  plaintiff  therein.  And  plaintiffs  allege  that 
the  portion  of  said  vein  or  veins,  lead,  lode,  or  mineral  deposit, 
upon  which  the  defendant  has  entered  as  aforesaid,  are  a  part  of 
and  belong  to  the  vein  or  veins,  leads,  lodes,  ledges,  and  mineral 
deposits  which  in  the  action  aforesaid  were  adjudged  to  belong 
to  the  plaintiff  therein."  It  is  further  alleged  that  notwithstand- 
ing their  ownership  of  said  veins  and  ore  bodies,  and  notwith- 
standing said  decree,  the  defendant  has  continued  and  still  con- 
tinues to  claim  some  title  or  interest  in  the  said  veins,  and  that 
such  claim  is  without  right ;  that  the  plaintiffs  cannot  have  their 
title  determined  by  one  or  more  actions  at  law,  but  that,  as  de- 
velopment of  the  mine  progresses,  it  will  be  necessary  to  bring 
many  actioils,  owing  to  claims,  which  defendant  will  set  up,  that 
the  successive  ore  bodies  discovered  are  not  portions  of  the  veins 
and  ledges  adjudged  to  belong  to  plaintiffs.  The  complaint  con- 
cludes with  a  prayer  that  the  plaintiffs'  title  to  said  ore  bodies 
be  quieted,  and  that  the  defendant,  and  all  persons  claiming  or 
to  claim  through  or  under  it,  be  forever  enjoined  from  asserting 
any  right  or  title  thereto. 
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In  a  second  cause  of  action  the  foregoing  allegations  are  re- 
peated, with  an  additional  averment  that  the  defendant  is  con- 
tinuing its  trespasses  upon  the  property,  thus  destroying  the 
estate ;  the  purpose  of  this  cause  of  action  being  to  obtain  an 
injunction  to  preserve  the  property  pending  litigation. 

Upon  the  filing  of  the  complaint,  supported  b/  the  affidavit 
of  one  of  the  engineers  of  the  plaintiffs,  an  order  was  issued 
requiring  defendant  to  show  cause  why  an  injunction  should  not 
issue.  The  defendant  having  filed  its  answer,  a  hearing  was 
had  upon  affidavits  and  oral  evidence.  On  the  part  of  plaintiffs 
the  effort  was  made  to  show  that  the  ores  in  controversy  were 
within  the  terms  of  the  decree  referred  to  in  the  complaint.  The 
defendant  endeavored  to  show  that  they  were  not  within  the  is- 
sues in  that  case,  and  therefore  the  ownership  of  them  was  not 
adjudicated  in  the  decree.  The  decree  referred  to  was  rendered 
in  Montana  Ore  Purchasing  Co.  v.  Boston  &  M.  CnnsoL  Copper 
<6  Silver  Min.  Co.,  27  Mont,  288,  70  Pae.  1114.  The  hearing 
was  had  upon  this  issue,  and  the  order  was  made  upon  the  theory 
that  the  evidence  sustained  the  contention  of  the  plaintiffs.  It 
is  upon  this  theory,  also,  that  the  plaintiffs  maintain  in  this 
court  that  the  order  was  properly  made,  and  should  be  affirmed. 

It  is  urged  by  the  defendant  (and  properly,  we  think)  that 
the  complaint  does  not  state  a  case  warranting  the  issuance  of 
an  injunction.  If,  it  argues,  it  be  a  fact  that  the  ore  bodies  in 
controversy  were  decreed  in  that  action  to  belong  to  the  plain- 
tiffs, then  there  is  no  reason  why  the  district  court  should,  im- 
mediately or  soon  after  entering  its  decree,  entertain  another 
suit  to  quiet  the  title  to  the  same  property  against  claims  made 
by  the  same  defendant,  instead  of  enforcing  the  decree  already 
rendered  with  respect  thereto.  The  decree  upon  which  the 
plaintiffs  predicate  their  claims  was  entered  on  February  14, 
1900.  The  complaint  in  this  case  was  filed  on  April  13,  1901. 
The  order  was  made  on  June  22,  1901.  If  the  facts  be  as  they 
are  alleged  by  plaintiffs,  then  the  defendant  has  no  title  to  or 
interest  in  the  matter  involved  ;  and  this  action  amounts  to  noth- 
ing more  than  an  attempt  to  obtain  an  injunction  to  restrain 
the  defendant  from  violating  an  injunction  already  obtained, 
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perpetually  enjoining  it  from  asserting  any  adverse  claim  to  the 
subject  of  the  litigation.  The  way  is  open  to  the  plaintiffs  to 
enforce  summarily  the  decree  by  contempt  proceedings,  and  to 
enforce  it  effectually ;  otherwise  another  suit  will  be  necessary 
to  enforce  the  decree  obtained  at  the  end  of  the  present  contro- 
versy, and  so  on  indefinitely.  There  must  be  an  end  of  litiga- 
tion over  the  same  subjectrmatter  between  the  same  parties  some- 
where and  at  some  time,  whereupon  the  parties  must  be  left  to 
the  summary  enforcement  of  their  rights  as  declared  by  the 
courts  under  proper  process.  It  is  true,  the  decree  in  question 
was  obtained  in  favor  of  the  Montana  Ore  Purchasing  Company, 
only  one  of  the  plaintiffs  in  this  case.  The  other  plaintiff  was 
not  a  party  to  it,  it  seems,  and  it  does  not  appear  what  its  inter- 
est in  the  property  is ;  but  whether  it  be  an  interest  in  the  prop- 
erty which  existed  at  the  time  the  judgment  was  rendered,  or 
one  that  has  arisen  since  the  date  of  it,  the  result  is  the  same. 
Both  plaintiffs  claim  the  benefit  of  the  decree,  and  base  their 
claim  to  the  injunction  upon  an  alleged  violation  of  it  Their 
rights  on  this  appeal  must  stand  or  fall  by  the  decree.  If  the 
ownership  of  the  ore  bodies  in  controversy  was  not  adjudicated 
in  the  decree  of  February,  1900,  then  the  decree,  and  the  terms 
of  it,  are  matters  entirely  immaterial  to  this  controversy.  If 
they  were  so  included,  then  the  plaintiffs  have  a  speedy,  com- 
plete and  adequate  remedy  to  enforce  their  rights  by  contempt 
proceedings,  but  no  right  to  an  injunction. 
The  order  is  reversed. 

Reversed. 
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STATE  ex  rel.  DONOVAN,  Relator,  v.  DISTRICT 
COURT,  Respondent. 

(No.  1,891.) 
(Submitted  January  22,  1903.     Decided  February  6,  1003.) 

District  Courts — Potver  in  Probate  Proceedings — Guardian's 
Sale — Setting  Aside. 

1.  The  district  court  In  probate  proceedings  has  only  the  powers  formerly 
held  by  the  probate  court  as  such  prior  to  the  adoption  of  the  constitution. 

2.  Code  of  Civil  Procedure,  Section  2687,  provides  that  if,  after  confirmation 
of  a  sale  of  real  estate  by  an  executor  or  administrator,  "the  purchaser 
neglects  or  refuses  to  comply  with  the  terms  of  the  sale,  the  court  or 
judge  may,  on  motion  of  the  executor  or  administrator,  order  a  resale,"  the 
purchaser  at  the  first  sale  to  be  liable  for  any  deficiency.  There  is  no 
other  provision  in  the  Code  respecting  the  duties  of  a  district  court  sitting 
In  probate  on  default  of  a  purchaser  to  comply  with  the  terms  of  sale. 
Held,  that  such  court  had  no  power  to  set  aside  a  guardian's  sale  of  the' 
property  of  the  ward,  and  to  authorize  the  guardian  to  retake  possession 
thereof,  on  the  failure  of  the  purchaser  to  comply  with  the  terms  of  pur- 
chase. 

Application  by  the  state,  on  the  relation  of  James  Donovan, 
for  a  writ  of  review  directed  to  the  district  court  of  the  First 
judicial  district,  department  No.  2,  in  and  for  the  county  of 
Lewis  and  Clarke.  Heard  on  return  of  the  district  court.  Order 
below  annulled. 

Mr.  F.  W.  Mettler,  for  Relator. 

Mr.  Albert  J.  Galen,  for  Respondent 

MR  JUSTICE  MILBURN  delivered  thv;  opinion  of  the 
court 

This  cause  is  before  us  on  the  return  of  the  district  court  to 
a  writ  of  review.  From  the  record  it  appears  that  one  Sarah 
F.  Rumney  was  and  is  the  duly  appointed  and  acting  guardian 
of  the  estates  of  two  minors,  to-wit,  John  Jackson  and  Nettie 
Pauline  Jackson,  who  were  the  owners  of  a  four-ninths  interest 
in  a  certain  band  of  cattle  numbering  about  100,  and  of  a  two- 
thirds  interest  in  a  certain  tract  of  real  estate  known  as  the 
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and  a  trial  is  had,  it  shall  appear  that  the  owners  of  the  per- 
sonal property  were  not,  respectively,  the  owners  of  real  prop- 
erty, then  the  respective  levies  of  taxes,  under  any  reasonable 
constructions  of  the  sections,  supra,  could  not  constitute  liens 
upon  the  personalty,  for  the  statute  only  seems  to  declare  that 
taxes  due  upon  personal  property,  such  as  are  in  fact  liens  on 
real  property,  shall  have  the  force  and  effect  of  an  execution 
duly  levied  against  all  personal  property  of  the  delinquent. 
(Section  3827.) 

We  therefore  conclude  that  the  court  erred  in  granting  the 
order  dissolving  the  injunction  upon  the  case  as  presented.  Re- 
versed  and  remanded  for  further  proceedings  in  accordance  with 
the  views  expressed  in  this  opinion. 

Reversed  and  remanded. 


MONTANA  ORE  PURCHASING  COMPANY  et  al..  Re- 
spondents, i\  BOSTON  &  MONTANA  CONSOLI- 
DATED COPPER  &  SILVER  MINING 
COMPANY,  Appellant. 

(No.  1,720.) 
(Submitted  January  20,  1003.     Decided  February  6,  1903.) 

Injunction — Trespasses  on  Mining  Claims — Previous  Injunc- 
tion— Remedy. 

An  owner  of  a  mining  claim  secured  a  decree  adjudging  to  it  extralateral  rights, 
and  enjoining  trespasses  thereon  by  an  adjoining  owner.  Afterwards, 
with  a  coplaintlff,  it  sued  the  same  defendant  to  quiet  title  to,  and  enjoin 
trespasses  on,  lodes  alleged  to  fall  within  the  purview  of  the  former  decree, 
and  on  this  allegation  of  res  ad  judicata  plaintiffs  secured  a  temporary 
injunction.  Held  error,  plaintiffs'  remedy  being  to  enforce  the  original 
decree  by  contempt  proceedings. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 
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Suit  by  the  Montana  Ore  Purchasing  Company  and  another 
against  the  Boston  &  Montana  Consolidated  Copper  &  Silver 
Mining  Company.  From  an  order  granting  a  temporary  injunc- 
tion, defendant  appeals.    Reversed. 

Messrs.  Forbis  &  Evans,  for  Appellant. 

Messrs.  McHatton  &  Cotter,  and  Mr.  James  M.  Denny,  for 
Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

Appeal  from  an  order  granting  a  temporary  injunction.  The 
action  was  brought  by  the  plaintiffs  to  obtain  a  decree  quieting 
title  to  certain  ore  bodies  beneath  the  surface  of  the  Pennsyl- 
vania (patented)  lode  claim,  situate  in  Silver  Bo  v.'  county. 

The  plaintiffs  allege  that  they  are  the  owners,  in  possession 
and  entitled  to  the  possession,  of  portions  of  the  Rarus  and 
Johnstown  (patented)  lode  claims,  immediately  to  the  north  of 
the  Pennsylvania  claim;  that  the  end  lines  of  those  claims  are 
parallel ;  that  there  are  certain  veins  having  their  apices  therein, 
and  passing  through  the  end  lines  there*,  f ;  that  these  veins  also 
pass  through  the  portions  of  said  claims  owned  by  the  plaintiffs ; 
that  they  so  far  depart  from  the  perpendicular  in  their  descent 
into  the  earth  that  they  pass  beyond  the  south  side  lines  of  the 
Rarus  and  Johnstown  claims,  and  enter  beneath  the  surface  of 
the  Pennsylvania  claim;  that>  by  virtue  of  their  ownership  of 
the  apices  of  the  veins  within  their  boundaries,  the  plaintiffs 
are  entitled  to  extralateral  rights  upon  the  vein  between  planes 
passing  through  tho.  end  lines  of  the  portions  owned  by  them ; 
and  that  the  defendants  in  January,  1900,  wrongfully  and  with- 
out the  consent  of  the  plaintiffs  entered  upon  certain  portions 
of  said  vein  beneath  the  Pennsylvania  claim,  and  extracted  and 
removed  therefrom  large  quantities  of  valuable  ore.  The  com- 
plaint then  proceeds :  "Plaintiffs  further  allege  that  heretofore 
the  abovernamed  plaintiff,  Montana  Ore  Purchasing  Company, 
brought  an  action  in  the  district  court  of  the  Second  judicial 
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district  of  the  state  of  Montana,  which  action  is  numbered  7,337 
of  the  files  of  said  court,  against  the  above-named  defendant, 
for  the  purpose  of  establishing  its  right  to  the  promises  herein- 
before described  and  owned  by  it,  and  to  all  of  the  before-men- 
tioned veins,  leads,  lodes,  ledges,  and  mineral  deposits  through- 
out their  entire  depth  within  the  planes  hereinbefore  described ; 
that  said  defendant  appeared  and  answered  therein,  and  that 
thereafter  said  cause  was  duly  and  regularly  tried  by  said  court ; 
and  that  said  court  on  or  about  the  28th  day  of  December,  1899, 
made  and  entered  its  findings  of  fact  and  conclusions  of  law 
therein  in  favor  of  said  plaintiff,  and  thereafter,  and  on  or  about 
the  14th  day  of  February,  1900,  duly  made  and  entered  its  judg- 
ment and  decree  therein  adjudging  said  plaintiff  to  be  the  owner, 
in  possession  and  entitled  to  the  possession,  of  all  of  the  same, 
and  decreeing  that  the  defendant  had  no  right  thereto,  and  that 
its  claim  was  without  any  foundation,  and  entering  a  permanent 
injunction  against  said  defendant,  forever  enjoining  it  from  as- 
serting any  claim  thereto,  or  interfering  with  the  right  or  pos- 
session of  the  said  plaintiff  therein.  And  plaintiffs  allege  that 
the  portion  of  said  vein  or  veins,  lead,  lode,  or  mineral  deposit, 
upon  which  the  defendant  has  entered  as  aforesaid,  are  a  part  of 
and  belong  to  the  vein  or  veins,  leads,  lodes,  ledges,  and  mineral 
deposits  which  in  the  action  aforesaid  were  adjudged  to  belong 
to  the  plaintiff  therein."  It  is  further  alleged  that  notwithstand- 
ing their  ownership  of  said  veins  and  ore  bodies,  and  notwith- 
standing said  decree,  the  defendant  has  continued  and  still  con- 
tinues to  claim  some  title  or  interest  in  the  said  veins,  and  that 
such  claim  is  without  right ;  that  the  plaintiffs  cannot  have  their 
title  determined  by  one  or  more  actions  at  law,  but  that,  as  de- 
velopment of  the  mine  progresses,  it  will  be  necessary  to  bring 
many  actioris,  owing  to  claims,  which  defendant  will  set  up,  that 
the  successive  ore  bodies  discovered  are  not  portions  of  the  veins 
and  ledges  adjudged  to  belong  to  plaintiffs.  The  complaint  con- 
cludes with  a  prayer  that  the  plaintiffs'  title  to  said  ore  bodies 
be  quieted,  and  that  the  defendant,  and  all  persons  claiming  or 
to  claim  through  or  under  it,  be  forever  enjoined  from  asserting 
any  right  or  title  thereto. 
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In  a  second  cause  of  action  the  foregoing  allegations  are  re- 
peated, with  an  additional  averment  that  the  defendant  is  con- 
tinuing its  trespasses  upon  the  property,  thus  destroying  the 
estate;  the  purpose  of  this  cause  of  action  being  to  obtain  an 
injunction  to  preserve  the  property  pending  litigation. 

Upon  the  filing  of  the  complaint,  supported  by  the  affidavit 
of  one  of  the  engineers  of  the  plaintiffs,  an  order  was  issued 
requiring  defendant  to  show  cause  why  an  injunction  should  not 
issue.  The  defendant  having  filed  its  answer,  a  hearing  was 
had  upon  affidavits  and  oral  evidence.  On  the  part  of  plaintiffs 
the  effort  was  made  to  show  that  the  ores  in  controversy  were 
within  the  terms  of  the  decree  referred  to  in  the  complaint.  The 
defendant  endeavored  to  show  that  they  were  not  within  the  is- 
sues in  that  case,  and  therefore  the  ownership  of  them  was  not 
adjudicated  in  the  decree.  The  decree  referred  to  was  rendered 
in  Montana  Ore  Purcliasin/j  Co.  v.  Boston  &  M.  Cmisol.  Copper 
d-  Silver  Min.  Co.,  27  Mont.  288,  70  Pac.  1114.  The  hearing 
was  had  upon  this  issue,  and  the  order  was  made  upon  the  theory 
that  the  evidence  sustained  the  contention  of  the  plaintiffs.  It- 
is  upon  this  theory,  also,  that  the  plaintiffs  maintain  in  this 
court  that  the  order  was  properly  made,  and  should  be  affirmed. 

It  is  urged  by  the  defendant  (and  properly,  we  think)  that 
the  complaint  does  not  state  a  case  warranting  the  issuance  of 
an  injunction.  If,  it  argues,  it  be  a  fact  that  the  ore  bodies  in 
controversy  were  decreed  in  that  action  to  belong  to  the  plain- 
tiffs, then  there  is  no  reason  why  the  district  court  should,  im- 
mediately or  soon  after  entering  its  decree,  entertain  another 
suit  to  quiet  the  title  to  the  same  property  against  claims  made 
by  the  same  defendant,  instead  of  enforcing  the  decree  already 
rendered  with  respect  thereto.  The  decree  upon  which  the 
plaintiffs  predicate  their  claims  was  entered  on  February  14, 
1900.  The  complaint  in  this  case  was  filed  on  April  13,  1901. 
The  order  was  made  on  June  22,  1901.  If  the  facts  be  as  they 
are  alleged  by  plaintiffs,  then  the  defendant  has  no  title  to  or 
interest  in  the  matter  involved  ;  and  this  action  amounts  to  noth- 
ing more  than  an  attempt  to  obtain  an  injunction  to  restrain 
the  defendant  from  violating  an  injunction  already  obtained, 
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a  tax  on  "any  carrier"  transmitting  goods   "from  one  place  to  another." 
since  the  statute,  not  making  any  discrimination  between  local  and  inter- 
state business,  contravenes  the  federal  constitution,  giving  congress  sole 
power  to  regulate  interstate  commerce. 
Mb.  Justice  Milburn,  dissenting. 

Appeal  from  District  Court,  Lewis  and  Clarke  County;  H. 
C.  Smith,  Judge. 

Action  by  the  state  of  Montana  against  the  Northern  Pacific 
Express  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

Mr.  William  Wallace,  Jr.,  for  Respondent 

MR  JUSTICE  HOLLOW  AY  delivered  the  opinion  of  the 
court. 

The  parties  to  this  action,  proceeding  under  the  provisions 
of  Section  2050  of  the  Code  of  Civil  Procedure,  agreed  upon  a 
case  containing  the  facts  upon  which  the  controversy  depends, 
and  submitted  the  same  to  the  district  court  for  determination. 

The  county  treasurer  of  Lewis  and  Clarke  county,  in^  the 
name  of  the  state,  sought  to  collect  a  license  or  occupation  tax 
from  the  defendant^  Northern  Pacific  Express  Company.  The 
facts  agreed  upon,  so  far  as  they  are  material  to  a  determination 
of  the  question  in  dispute,  are  that  the  defendant,  Northern  Pa- 
cific Express  Company,  is  a  foreign  corporation  engaged  in 
carrying  express  matter  for  hire  from  points  in  this  state  to 
other  points  in  this  state,  and  also  from  points  in  this  state  to 
points  without  this  state;  that  it  maintains  an  office  in  Helena, 
and  has  paid  its  taxes  upon  all  its  property  in  the  state;  and 
that  neither  the  defendant  company,  nor  its  agent,  has  ever  ap- 
plied for  or  obtained  a  license  to  conduct  such  business. 

The  question  submitted  to  the  district  court  for  decision  was: 
"Is  the  defendant  company  liable  for  a  license  fee  or  an  occupa- 
tion tax  under  the  laws  of  the  state  of  Montana  ?"    This  ques- 
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tion  the  district  court  answered  in  the  negative  and  entered  a 
judgment  for  the  defendant  for  coats,  from  which  judgment  the 
state  prosecuted  this  appeal. 

Section  4074  of  the  Political  Code,  which  provides  for 
licenses  for  express  companies,  is  as  follows:  "Every  person, 
association  or  corporation  who  engages  as  a  common  carrier  in 
transmitting  or  conveying  gold  dust,  gold  and  oilver  coin  or 
bullion,  money  or  bank  notes,  packages  or  express  matter,  or 
passengers  from  one  place  to  another  for  hire  or  profit  must 
procure  a  license  and  pay  therefor  in  each  county  where  the 
business  is  transacted  as  follows :  Those  doing  business  to  the 
amount  of  fifty  thousand  dollars  or  over  per  quarter,  must  pay 
one  hundred  and  eighty-seven  dollars  and  fifty  cents  per  quar- 
ter. This  section  shall  not  apply  to  street  railway  companies. 
Those  doing  business  in  any  county  to  the  amount  of  thirty, 
thousand  dollars  and  under  forty  thousand  dollars  per  quarter, 
must  pay  ninety-three  dollars  and  seventy-five  cents  per  quarter. 
Those  doing  business  in  any  county  to  the  amount  of  twenty 
thousand  dollars,  and  under  thirty  thousand  dollars  per  quarter, 
must  pay  sixty-two  dollars  and  fifty  cents  per  quarter.  Those 
doing  business  in  any  county  to  the  amount  of  ten  thousand  dol- 
lars, and  under  twenty  thousand  dollars  per  quarter,  must  pay 
thirty-seven  dollars  and  fifty  cents  per  quarter,  and  in  any 
amount  under  ten  thousand  dollars  and  over  five  thousand  dol- 
lars per  quarter,  must  pay  twenty-five  dollars  and  twenty-five 
cents  per  quarter,  and  in  any  amount  under  five  thousand  dol- 
lars per  quarter,  must  pay  twelve  dollars  and  fifty  cents  per 
quarter."  It  will  be  noted  that  the  language  of  Section  4074, 
above,  is:  "Every  *  *  *  corporation  who  engages  as  a 
common  carrier  in  *  *  *  conveying  *  *  *  express 
matter  *  *  *  from  one  place  to  another  for  hire  *  * 
*  must  procure  a  license  *  *  * ;"  and  Secti  jii  4043  of  the 
Political  Code  requires  that  the  license  shall  be  obtained  as  a 
condition  precedent  to  the  carrier's  doing  any  business.  Our 
inquiry,  then,  is,  is  this  an  attempt  on  the  part  of  the  state  to 
interfere  with  or  regulate  interstate  commerce,  or,  in  other 
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words,  does  the  license  or  occupation  tax  provided  for  above 
affect  the  business  of  the  defendant  company  which  is  interstate 
in  its  character,  or  only  that  business  which  is  purely  local  or 
intrastate  ? 

While  there  are  some  exceptions  to  be  found  in  the  decided 
cases,  we  believe  the  very  great  weight  of  authority  fairly  es- 
tablishes this  as  a  general  rule  for  the  interpretation  of  license 
statutes,  as  applicable  to  cases  of  the  character  of  this  one  now 
under  consideration,  viz. :  "Where  a  carrier  is  engaged  in  both 
interstate  and  intrastate  business,  in  the  imposition  of  a  tax 
upon  such  carrier  the  interstate  business  must  be  discriminated 
from  the  intrastate  business,  or  it  must  be  made  capable  of  such 
discrimination,  so  that  it  may  clearly  appear  that  the  intrastate 
business  alone  is  taxed.  Whenever  the  subjects  of  taxation  can 
be  separated  so  that  that  which  arises  from  interstate  commerce 
can  be  distinguished  from  that  which  arises  from  commerce 
wholly  within  the  state,  the  distinction  will  be  acted  upon  by 
the  courts,  and  the  state  permitted  to  collect  the  tax  arising  upon 
commerce  solely  within  its  own  territory."  If,  however,  the 
terms  of  the  statute  are  general,  and  the  license  fee  a  unit 
charged  against  the  business  of  the  carrier  as  such, — as  strictly 
an  occupation  tax, — and  no  attempt  is  made  by  the  language  of 
the  statute  to  discriminate  between  the  local  and  interstate  busi- 
ness, but  the  license  is  required  as  a  condition  precedent  to  the 
carrier's  commencing  or  conducting  business,  then  the  imposi- 
tion of  the  tax  will  be  deemed  an  interference  with  and  an  at- 
tempt to  regulate  interstate  commerce,  and  for  that  reason  void. 
(17  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  110.) 

This  distinction  has  been  noted  frequently,  and,  with  few  ex- 
ceptions, has  been  recognized  and  followed  by  the  courts.  In 
each  of  the  following  cases  the  party  upon  whom  the  license 
was  imposed  was  engaged  in  both  local  and  interstate  commerce. 

In  Express  Co.  v.  Seibert,  142  U.  S.  339,  12  Sup.  Ct  250, 
35  L.  Ed.  1035,  the  court  had  under  consideration  a  statute  of 
Missouri  which  provides  that  express  companies  should  make 
report  of  business  done  "within  this  state/'  and  requiring  an 


27  Mont]       State  v.  Northern  Pac.  Ex.  Co.  423 

annual  license  fee  or  occupation  tax  based  thereon ;  and,  in  dis- 
posing of  the  question  whether  the  statute  was  intended  to  or 
did  apply  to  or  affect  interstate  commerce,  the  court  says :  "Was 
the  business  of  this  express  company  in  the  state  of  Missouri, 
on  the  receipts  from  which  the  tax  in  question  was  assessed 
under  this  act,  interstate  commerce?  The  allegation  of  the  bill 
is  very  "positive  that  in  the  prosecution  of  its  business  as  an 
express  company  the  complainant  is  engaged  in  part  in  the  trans- 
portation of  goods  and  other  property  l)etween  the  states  of  Xe- 
braska,  Kansas,  Texas,  and  other  states  of  the  Union,  and  the 
state  of  Missouri ;  and  also  in  the  business  of  carrying  goods 
l>etween  different  points  within  the  limits  of  the  state  of  Mis- 
souri. The  question  on  this  point,  therefore,  is  narrowed  down 
to  the  single  inquiry  whether  the  tax  complained  of  in  any  way 
bears  upon  or  touches  the  interstate  traffic  of  the  company,  or 
whether,  on  the  other  hand,  it  is  confined  to  its  intrastate  busi- 
ness. We  think  a  proper  construction  of  the  statute  confines  the 
tax  which  it  creates  to  the  i/iYrastate  business,  and  in  no  way 
relates  to  the  interstate  business  of  the  company.  The  act  in 
question,  after  defining  in  its  first  section  what  shall  constitute 
an  express  company,  or  what  shall  be  deemed  to  be  such  in  the 
sense  of  the  act,  requires  such  express  company  to  file  with  the 
state  auditor  an  annual  report  'showing  the  entire  receipts  for 
business  done  within  this  state  of  each  agent  of  such  company 
doing  business  in  this  state/  etc.,  and  further  provides  that  the 
amount  which  an  express  company  pays  'to  the  railroads  or 
steamboats  icithin  this  state  for  the  transportation  of  their 
freight  within  this  state'  may  be  deducted  from  the  gross  re- 
ceipts of  the  company  on  such  business;  and  the  act  also  re- 
quires the  company  making  a  statement  of  its  receipts  to-  in- 
clude, as  such,  all  sums  earned  or  charged  'for  the  business  done 
within  this  state/  etc.  It  is  manifest  that  these  provisions  of 
the  statute,  so  far  from  imposing  a  tax  upon  the  receipts  de- 
rived from  the  transportation  of  goods  between  other  states  and 
the  state  of  Missouri,  expressly  limit  the  tax  to  receipts  for  the 
sums  earned  and  charged  for  the  business  done  within  the  state. 


424       State  v.   Northern  Pac.  Ex.  Co.  [Dec.  T.'02 

This  positive  ind  oft-repeated  limitation  to  business  done  with- 
in the  state  (that  is,  business  begun  and  ended  within  the  state) 
evidently  intended  to  exclude,  and  the  language  employed  cer- 
tainly does  exclude,  the  idea  that  the  tax  is  to  be  imposed  upon 
the  interstate  business  of  the  company.  'Business  done  within 
this  state'  cannot  be  made  to  mean  business  done  between  that 
state  and  other  states.  We  therefore  concur  in  the  view  of  the 
court  below  that  it  was  not  the  legislative  intention,  in  the  en- 
actment of  this  statute,  to  impinge  upon  interstate  commerce, 
or  to  interfere  with  it  in  any  way  whatever;  and  thr.t  the  statute, 
when  fairlv  construed,  does  not  in  anv  manner  interfere  with 
interstate  commerce." 

To  the  same  effect  is  the  decision  in  Pulfaian  Co.  v.  Adams, 
78  Miss.  814,  30  South.  757,  84  Am.  St.  Rep.  647,  construing 
a  statute  of  Mississippi  containing  this  provision  with  reference 
to  the  imposition  of  a  license  tax,  viz. :  "On  each  sleeping  and 
palace  car  company  carrying  passengers  from  one  point  to  an- 
other in  this  state,  $100,"  etc. 

So,  in  Osborne  v.  Flm-ida,  33  Fla.  162,  14  South.  588,  25  L. 
R.  A.  120,  39  Am.  St.  Rep.  99,  a  statute  which  imposed  a 
license  tax  on  "all  express  companies  doing  business  in  this 
state,"  etc.,  was  held  by  the  supreme  court  of  Florida  to  affect 
only  local,  as  distinguished  from  interstate,  commerce;  and 
on  apj)eal  to  the  supreme  court  of  the  United  States  this  con- 
struction of  the  statute  was  approved,  and  the  judgment  af- 
firmed.    (164  U.  S.  650,  17  Sup.  Ct.  214,  41  L.  Ed.  586.) 

So,  in  Railroad  Co.  v.  Harris,  99  Tenn.  684,  43  S.  W.  115, 
53  L.  R.  A.  921,  an  act  of  the  Tennessee  legislature  imposing 
a  license  upon  carriers  for  transporting  freight  or  passengers 
"from  one  point  in  this  state  to  another  point  in  this  state"  was 
held  to  have  no  application  to  interstate  commerce,  and  valid. 
To  the  same  effect  is  the  decision  in  IV.  [T.  Tel.  Co.  v.  City  of 
Fremont,  39  Neb.  692,  58  X.  W.  415,  26  L.  R  A.  698. 

In  Postal  Teh  Cable  Co.  v.  City  Council  of  Charleston,  153 
U.  S.  692,  14  Sup.  Ct.  1094,  38  L.  Ed.  871,  an  ordinance  of 
the  city  of  Charleston  which  imposed  a  license  tax  upon  "busi- 
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ness  done  exclusively  within  the  city  of  Charleston  and  not  in- 
cluding any  business  done  to  or  from  points  without  the  state," 
etc.,  was  held  valid,  and  no  encroachment  upon  the  exclusive 
power  of  congress  to  regulate  interstate  commerce 

To  the  same  effect  are  the  decisions  in  Ogden  City  v.  Cross- 
man,  17  Utah,  66,  53  Pac.  985 ;  State  ex  rel.  Beek  v.  Wagener, 
77  Minn.  483,  80  X.  W.  633,  778,  1134,  46  L.  R.  A.  442,  77 
Am.  St.  Rep.  681 ;  Moore  v.  City  of  Eufaula,  97  Ala.  673,  11 
South.  921 ;  Railroad  Co.  v.  Harris,  99  Tenn.  684,  43  S.  W. 
115,  53  L.  R.  A.  921. 

In  State  v.  Rocky  Mt.  Bell  Telephone  Co.,  27  Mont.  394,  71 
Pac.  311,  this  court,  in  construing  Section  4071  of  the  Political 
Code,  which  imposes  a  license  tax  upon  every  telephone  com- 
pany doing  business  in  this  state,  held  that  by  express  terms  the 
statute  discriminated  between  local  and  interstate  commerce, 
and  that  the  manifest  intention  of  the  legislature  that  only  local 
business  should  be  subject,  to  such  license  was  clearly  expressed. 

It  will  be  observed  that,  in  the  several  statutes  under  consider- 
ation in  the  above  cases,  apt  words  are  used,  expressing  the 
legislative  intention  to  impose  the  license  upon  the  local  busi- 
ness only. 

On  the  other  hand,  an  ordinance  which  provided  "that  the 
license  tax  for  the  year  *  *  *  is  hereby  fixed  as  follows : 
On  telegraph  companies,  $225,  *  *  *"  was  held  invalid  as 
being  an  attempt  to  interfere  with  interstate  commerce,  and  the 
supreme  court  of  the  United  States  said :  "But  it  is  urged  that 
a  portion  of  the  telegraph  company's  business  is  internal  to  the, 
state  of  Alabama,  and  therefore  taxable  by  the  state.  But  that 
fact  does  not  remove  the  difficulty.  The  tax  affects  the  whole 
business  without  discrimination.  There  are  sufficient  modes  in 
which  the  internal  business,  if  not  already  taxed  in  some  other 
way,  may  be  subjected  to  taxation  without  the  imposition  of  a 
tax  which  covers  the  entire  operations  of  the  company.  *  * 
*  In  our  opinion,  such  a  construction  of  the  constitution  leads 
to  the  conclusion  that  no  state  has  the  right  to  lay  a  tax  on  in- 
terstate commerce  in  any  form,  whether  by  way  of  duties  laid 
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on  the  transportation  of  the  subjects  of  that  commerce,  or  on 
the  receipts  derived  from  that  transportation,  or  on  the  occupa- 
tion or  business  of  carrying  it  on;  and  the  reason  is  that  such 
taxation  is  a  burden  on  that  commerce,  and  amounts  to  a  regu- 
lation of  it,  which  belongs  solely  to  congress."  (Leloup  v.  Port 
of  Mobile,  127  U.  S.  640,  8  Sup.  Ct.  1380,  32  L.  Ed.  311.) 

To  the  same  effect  is  the  decision  of  the  same  court  construing 
a  law  of  Kentucky  which  requires  from  the  agent  of  every  ex- 
press company  not  incorporated  by  the  laws  of  Kentucky  a 
license,  before  he  can  carry  on  any  business  for  such  company. 
In  reversing  the  court  of  appeals  of  Kentucky,  the  court  says : 
"We  regret  that  we  are  unable  to  concur  with  the  learned  court 
of  appeals  of  Kentucky  in  its  view  on  this  subject.  The  law  of 
Kentucky  which  is  brought  in  question  by  the  case  requires 
from  the  agent  of  every  express  company  not  incorporated  by 
the  laws  of  Kentucky  a  license  from  the  auditor  of  public  ac- 
counts, before  he  can  carry  on  any  business  for  said  compMiy 
in  the  state.  This,  of  course,  embraces  interstate  business  os 
well  as  business  confined  wholly  within  the  state"  (Crutchrr 
v.  Kentucky,  141  U.  S.  47,  11  Sup.  Ct  851,  35  L.  Ed.  649.) 

And  to  the  same  effect  is  the  decision  of  the  same  tribunal  in 
construing  a  statute  of  Tennessee  which  provided  with  reference 
to  sleeping  cars  used  over  roads,  but  not  owned  by  such  roads, 
as  follows:  "And  the  companies  *  *  *  shall  pay  *  * 
*  $50.00  (per  annum)  for  each  and  every  of  said  cars  or 
coaches  used  or  as  run  over  said  roads."  (PicJcard  v.  Car  Co., 
117  U.  S.  34,  6  Sup.  Ct.  635,  29  L.  Ed.  785.) 

In  Webster  v.  Bell  15  C.  C.  A.  360,  68  Fed.  183,  the  court 
had  under  consideration  an  ordinance  of  the  city  of  Alexandria, 
Va.,  which  provided,  among  other  things:  "Sec.  49.  On  every 
express  company  having  an  office  in  the  city  of  Alexandria, 
Virginia,  and  receiving  goods,  wares  and  merchandise,  and  for- 
warding them  to  points  within  the  state  of  Virginia,  or  receiv- 
ing goods,  wares  and  merchandise  wdthin  the  the  state  of  Vir- 
ginia, and  delivering  them  in  the  city  of  Alexan- 
dria, there  shall  be  levied  and  collected  a  license 
tax    of    $150.      This    ordinance    shall    be    of    force    from 
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its  passage," — and,  in  construing  its  provisions,  said: 
"The  tax  is  on  every  express  company  having  an  office  in  the 
city  of  Alexandria,  and  receiving  goods,  etc.,  and  forwarding 
them  to  points  within  the  state  of  Virginia.  Keceiving  them 
from  what  points  ?  Evidently  from  any  quarter  within  or  with- 
out the  state,  for  the  next  sentence  is,  'or  receiving  goods,  wares 
and  merchandise  within  the  state  of"  Virginia  and  delivering 
them  in  the  city  of  Alexandria/  This  is  a  description  of  the 
business  taxed.  *  *  *  The  ordinance  of  the  city  of  Alex- 
andria makes  no  discrimination  whatever  between  business  done 
without  and  within  the  state,  but,  imposing  a  tax  on  the  com- 
pany if  it  has  an  office  in  that  city,  and  if  some  r>£  its  business 
is  between  points  in  the  state  of  Virginia,  is  repugnant  to  the 
interstate  commerce  law,  and  is  void." 

To  the  same  effect  are  the  decisions  in  Sovihem  B.  Co.  v. 
City  of  Asheville  (C.  0.),  69  Fed.  359,  and  Southern  Exp.  Co. 
City  of  Ensley  (C.  C),  116  Fed.  756. 

The  province  of  this  court  is  to  construe  the  statute  as  we  find 
it,  not  to  read  into  it  terms  which  are  not  there  under  any  fair 
interpretation  of  the  language  used. 

The  license  tax  imposed  under  Section  4074,  above,  is  a  gross 
amount  imposed  upon  the  entire  business  of  the  express  com- 
pany, and  required  as  a  condition  precedent  to  its  engaging  in 
or  following  its  occupation. 

The  statute  does  not,  by  its  terms,  attempt  to  make  any  dis- 
crimination between  the  local  and-  interstate  business  of  the  de- 
fendant company,  and  no  such  discrimination  can  be  made  un- 
der any  fair  construction  of  the  language  employed.. 

We  hold,  therefore,  that  the  statute  attempts  to  impose  the 
license  upon  the  entire  business  of  the  company,  and,  a  portion 
of  that  business  being  interstate  in  its  character,  the  license  is 
an  interference  with,  and  an  attempted  regulation  of,  interstate 
commerce,  and  is  void,  as  in  contravention  of  the  constitutional 
provisions  conferring  upon  congress  sole  power  to  regulate  com- 
merce with  foreign  nations,  among  the  several  states,  and  with 
the  Indian  tribes. 
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It  is  also  urged  that  Section  4074,  above,  is  invalid  for  want 
of  uniformity  in  its  provisions,  in  that  no  license  is  required  of 
companies  doing  business  to  the  extent  of  $40,000  and  under 
$50,000  per  quarter;  but,  under  our  views  of  the  case,  it  is  un- 
necessary to  consider  this  question. 

The  judgment  appealed  from  is  affirmed. 

Affirmed. 
Mr.  Justice  Milburn  :    I  dissent. 


MALOKEY  et  al.,  Kespondents,  v.  KING  et  ax*., 
Appellants. 

(No.  1,812.) 
Submitted  January  10,  1903.     Decided  February  10,  1903.) 

Mines  and  Mining — Ore  Bodies — Title — Injunction  Pending 
Appeal. 

1.  Where,  in  an  action  to  determine  the  ownership  of  certain  ore  bodies  lying 
east  of  a  particular  line,  it  was  undisputed  that  plaintiffs  were  the  owners 
of  the  surface  of  that  portion  of  the  claim  lying  east  of  the  line,  and  were, 
therefore,  prima  facie  owners  of  all  ore  bodies  within  the  planes  of  its 
boundaries,  defendant  was  not  entitled  to  an  injunction  pending  appeal 
from  a  judgment  in  favor  of  plaintiffs  to  restrain  them  from  working  the 
veins  on  proof  that  the  amount  removed  amounted  to  about  160  tons,  valued 
at  116,000,  which  was  controverted  by  plaintiffs'  verified  answer  and  affi- 
davits, in  which  it  appeared  that  only  a  small  quantity  of  ore  had  been 
taken  out,  valued  at  f  190,  and  the  only  work  done  was  development  and 
exploration  work  necessary  for  plaintiffs  to  prepare  for  trial  of  another  case, 

2.  The  undisputed  owners  of  the  surface  of  a  lode  mining  claim  are  prima 
facie  the  owners  of  all  ore  bodies  found  within  the  planes  of  its  boundaries. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  James  H.  Maloney  and  others  against  Silas  F. 
King  and  others  to  determine  the  ownership  of  certain  ore 
bodies.  From  a  judgment  in  favor  of  plaintiffs,  defendants 
appeal.    On  motion  for  an  injunction  pending  appeal.    Denied. 
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Messrs.  McBride  &  McBride,  for  Appellants. 

Mr.  C.  P.  Drennen,  and  Messrs.  McHatton  &  Cotter, .lor 
Respondents. 

ME.  JUSTICE  HOLLOW  AY  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  in  the  district  court  of  Silver 
Bow  county  by  Maloney  et  al.}  owners  of  the  Plymouth  lode 
mining  claim,  against  the  defendants  King  et  al..  owners  and 
lessees  of  the  Silver  King  lode  mining  claim,  to  determine  the 
ownership  of  certain  ore  bodies  lying  east  of  the  line  known  as 
the  "injunction  line,"  and  within  the  planes  of  the  boundaries 
of  the  Plymouth  claim,  but  the  apex  of  the  vein  m  which  such 
ore  bodies  are  found  is  claimed  by  the  owners  of  the  Silver  King 
to  be  within  that  claim.  The  result  of  the  trial  in  the  district 
court  was  in  favor  of  the  plaintiffs.  From  the  judgment  and 
an  order  denying  defendants'  motion  for  a  new  trial,  they  ap- 
pealed, and  that  appeal  is  now*  pending  in  this  court 

The  transcript  on  appeal  was  filed  here  on  October  17,  1902. 
On  November  18,  1902,  an  application  was  made  to  this  court 
for  an  injunction  pending  the  appeal,  by  which  it  is  sought  to 
restrain  the  plaintiffs  and  their  lessees  from  entering  upon, 
mining,  or  doing  any  work  or  acts  whatsoever  in  or  upon  that 
portion  of  ground  in  dispute.  The  application  is  made  upon 
the  verified  petition  of  Silas  F.  King,  the  affidavit  of  Wakeman 
Sutton,  and  oral  testimony  of  Sutton,  introduced  at  the  hearing ; 
all  of  which  is  to  the  effect  that  since  April  5,  1902,  the  plain- 
tiffs have  removed  about  160  tons  of  ore,  of  the  value  of  about 
$16,000;  that  from  June  10,  1902,  to  November  13,  1902,  no 
w-ork  was  done;  that  on  November  13th  a  six-hor?e  load  of  ore 
was  taken  out,  and  on  December  20th  another  load  of  about  10 
tons  was  taken  out  and  shipped. 

The  application  is  opposed  by  the  verified  answer  of  C.  P. 
Drennan,  one  of  the  plaintiffs,  and  the  affidavit  of  John  Allen? 
the  lessee  of  the  Plymouth  claim ;  and  these  are  to  the  effect  that 
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not  to  exceed  $4,800  worth  of  ore  has  been  taken  from  the 
ground  in  dispute  since  the  rendition  of  the  decree  in  the  case, — 
Apwl  5,  1902 ;  that  since  June  10,  1902,  only  a  small  quantity 
of  ore,  amounting  in  value  to  about  $190,  has  been  taken  there- 
from; that  all  the  work  being  done  on  such  disputed  ground 
is  development  work  and  exploration  necessary  to  enable  plain- 
tiffs to  prepare  for  the  trial  of  another  case  involving  another 
portion  of  the  Plymouth  claim ;  and  that  at  least  a  portion  of 
this  work  is  not  upon  the  particular  vein  claimed  by  the  defend- 
ants. 

Upon  this  record  this  court  is  asked  to  issue  an  injunction 
which  would  have  the  effect  of  preventing  any  work  whatever 
being  done  pending  the  appeal. 

This  court  decided  in  Firden  v.  Heinze,  27  Mont.  107,  69 
Pac.  829,  that  it  has  the  power  to  issue  such  an  injunction;  but 
the  mere  fact  that  it  has  such  power  is  not  sufficient  reason  to 
justify  its  exercise  upon  every  application  which  may  be  made. 
On  the  contrary,  we  regard  it  as  an  extraordinary  power,  to  be 
exercised  only  in  extraordinary  cases.  In  Fimlen  v.  Heinze, 
above,  the  undisputed  facts  before  this  court  were  that  very 
valuable  ores  to  the  extent  of  400  tons  per'day  were  being  taken 
out,  and  that,  as  the  cause  could  not  be  heard  on  its  merits  for 
about  two  years  if  taken  up  in  its  regular  order,  in  the  very 
nature  of  things  the  mine  by  that  time  would  be  greatly  ex- 
hausted, and  the  value  greatly  diminished.  Considering  these 
facts,  and  the  further  very  important  fact  that  the  title  to  the 
entire  Minnie  Healy  claim  was  in  dispute  in  that  rouse,  and  that 
an  examination  of  the  record  showed  that  the  questions  involved 
are  important  and  doubtful,  this  court  deemed  the  exigency  of 
the  case  sufficient  to  warrant  it  in  issuing  an  injunction  pending 
the  appeal. 

In  this  case  the  plaintiffs,  being  the  undisputed  owners  of 
the  surface  of  that  portion  of  the  Plymouth  lying  east  of  the 
injunction  line,  are  prima  facie  the  owners  of  all  ore  bodies 
found  within  the  planes  of  its  boundaries  (Moloney  v.  King, 
25  Mont.  188,  64  Pac.  351 ;  Parrot  Silver  &  Copper  Co.  v. 
Heinze,  25  Mont  139,  64  Pac.  326,  53  L.  R  A.  491,  87  Am. 
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St  Riep.  386),  while  the  defendants  are  merely  seeking  to  estab- 
lish extralateral  rights  to  ore  bodies  found  in  that  portion  of  the 
claim.  For  whatever  trespasses  were  committed  before  this 
court  acquired  jurisdiction  of  the  case  on  appeal,  no  relief  can 
be  afforded  on  this  application.  If  the  statements  made  in  the 
affidavits  and  oral  testimony  offered  on  behalf  of  defendants  on 
this  application  were  not  denied,  but  taken  to  be  true,  still  we 
do  not  consider  that  a  sufficient  showing  has  been  made  to  war- 
rant this  court  in  exercising  its  extraordinary  power  and  grant- 
ing the  relief  prayed  for.  We  may  say,  however,  that  the  testi- 
mony with  reference  to  the  extent  of  the  work  being  done  and 
threatened  to  be  done  at  the  time  this  application  was  made  is 
conflicting,  and  this  would  furnish  an  additional  reason,  if  any 
was  necessary,  why  this  application  should  be  refused.  However, 
in  order  that  defendants  may  not  deem  themselves  foreclosed 
from  seeking  this  relief  should  the  plaintiffs  at  any  time  here- 
after, pending  this  appeal,  manifest  an  intention  to  so  prosecute 
their  work  on  the  ore  bodies  in  dispute  that  the  necessary  result 
thereof  would  be  to  mine  out  the  ground  and  greatly  diminish 
its  value,  the  application  prayed  for  will  be  denied,  with  leave 
to  these  defendants  to  renew  this  application  should  the  circum- 
stances hereafter  justify  it 

Denied. 


BOSTON  &  MONTANA  CONSOLIDATED  COPPEE  & 
SILVER  MINING  COMPANY,  Appellant,  v. 
MONTANA  OEE  PURCHASING  COM- 
PANY bt  ai*,  Respondents. 

(No.  1,756.) 
(Submitted  January  0,  1003.    Decided  February  12,  1903.) 

Appeal  from  an  Order  Denying  an  Injunction — Finding  on 
Contradictory  Evidence — Law  of  the  Case — Corporations — 
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Appointment  of  Receiver — Stay  of  Proceedings — Power  to 
Bring  Action* 

1.  The  supreme  court,  upon  an  appeal  from  an  order  denying  an  injunction, 
will  not  reverse  the  order  as  being  an  abuse  of  discretion,  where  the  find- 
ing of  fact  upon  which  the  order  rests  is  baaed  on  conflicting  evidence,  there 
being  some  evidence  tending  to  support  such  finding. 

2.  The  decision  of  the  supreme  court  upon  a  former  appeal  is  binding  only 
upon  points  necessary  to  the  determination  of  the  cause  as  then  presented. 

3.  Where  an  appeal  from  an  order  vacating  a  restraining  order  in  a  trespass 
case  was  decided  on  the  ex  parte  showing  of  defendant  that  a  receiver  had 
been  appointed  for  the  plaintiff  corporation,  such  decision  did  not  become 
the  law  of  the  case  so  as  to  preclude  a  decision  that  .the  plaintiff  might 
prosecute  the  action,  when  other  material  facts  in  regard  the  receivership 
were  made  to  appear  in  subsequent  proceedings. 

4.  Where  a  receiver  was  appointed  for  a  corporation,  but  a  stay  was  granted 
pending  a  hearing  in  the  supreme  court,  tne  corporation  had  full  power  to 
bring  suit  until  the  receiver  took  possession,  and  after  his  discharge  to 
prosecute  to  completion  an  action  so  commenced  during  the  stay. 

Appeal  from  District  Court,  Silver  Bow  County;  E.  W.  Har- 
ney, Judge. 

Action  by  the  Boston  &  Montana  Consolidated  Copper  & 
Silver  Mining  Company  against  the  Montana  Ore  Purchasing 
Company  and  others.  From  an  order  denying  an  injunction, 
plaintiff  appeals.     Affirmed. 

Messrs.  Forbis  &  Evans,  for  Appellant. 

Messrs.  McIIatton  &  Cotter,  for  Respondents. 

MR  CHIEF  JUSTICE  BRAXTLY  delivered  the  opinion 
of  the  court. 

This  action  was  commenced  on  February  28,  1899.  Through 
inadvertence  the  date  is  given  in  the  opinion  on  a  former  appeal 
(26  Mont.  146,  i\(S  Pac.  752)  as  February  28,  1898.  Its  purpose 
is  to  recover  damages  for  trespasses  alleged  to  have  been  com- 
mitted by  defendant  on  certain  portions  of  the  Pennsylvania 
claim.  A  second  cause  of  action  is  added,  containing  allegations 
showing  a  continued  trespass  tending  to  destroy  the  value  of  the 
estate,  and,  as  equitable  relief,  an  injunction  is  isked  pending 
the  action. 
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The  cause  has  been  before  this  court  twice  heretofore  upon 
appeal.  In  each  instance  the  action  of  the  district  court  was 
affirmed.  (24  Mont.  142,  60  Pac.  990;  26  Mont  146,  66  Pac. 
752.)  The  first  appeal  was  from  an  order  vacating  a  temporary 
restraining  order.  It  was  held  upon  that  appeal  that  the  dis- 
trict court  did  not  err  in  dissolving  the  order,  it  being  made  to 
appear  that  a  receiver  for  the  plaintiff  had  theretofore  been  ap- 
pointed in  another  cause,  who  had  qualified;  and  it  following 
from  such  showing  that  the  plaintiff  had  no  capacity  to  sue,  but 
that  the  right  of  action,  if  any  existed,  w7as,  by  the  fact  of  ap- 
pointment and  qualification  of  the  receiver,  vested  in  him  under 
Section  955  of  the  Code  of  Civil  Procedure.  At  the  time  the 
district  court  dissolved  the  restraining  order  it  retained  the 
order  to  show  cause,  made  at  the  time  the  restraining  order  was 
issued.  Thereafter,  on  May  16,  1900,  after  a  hearing  was  had 
in  pursuance  of  the  order  to  show  cause,  an  injunction  was  de- 
nied. From  this  order  an  appeal  was  prosecuted  to  this  court. 
This  order  was  also  affirmed.  (26  Mont.  146,  66  Pac.  752.) 
It  was  held  that  it  was  within  the  discretion  of  the  district  court 
to  deny  the  injunction,  it  being  made  to  appear  that  the  defend- 
ant had  in  another  case,  wherein  it  was  plaintiff,  and  the  plain- 
tiff in  this  cause  the  defendant,  being  adjudged  to  be  the  owner 
of  the  ore  bodies  in  controversy.  The  cause  in  which  the  ad- 
judication had  been  made  is  referred  to  in  the  opinion  as  cause 
Xo.  7,337  of  the  district  court  files.  It  was  at  that  time  pend- 
ing in  this  court  upon  appeal  from  the  judgment  and  an  order 
denying  a  new  trial.  Since  that  time  this  court  affirmed  the 
order  denying  a  new  trial,  and  also  the  judgment,  Nvith  certain 
modifications.  (Montana  Ore  Purchasing  Co,  v.  Boston  & 
Montana  Con.  Copper  &  Silver  Mining  Co.,  27  Mont.  288,  70 
Pac.  1114.)  In  the  meantime?,  after  this  cause  was  remanded 
to  the  district  court,  tw7o  applications  were  made  there  for  in- 
junctions to  restrain  defendant  from  extracting  ores  from  veins 
within  the  claim  designated  as  veins  Nos.  2  and  7.  One  of  these 
applications  was  made  on  November  27,  1900,  and  the  other 
on  April  13,  1901.  An  order  to  show  cause  and  a  restraining 
order  was  issued  in  each  instance.    Finally,  a  hearing  was  had 
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under  these  orders  on  May  15,  1901,  the  hearing  being  treated 
as  a  single  application,  with  the  result  that  on  October  12,  1901, 
the  injunction  was  denied.  The  present  appeal  is  from  this 
order. 

1.  It  will  be  noted  that  the  principal  contention  in  Boston 
&  Montana  Con.  C.  &  S.  M.  Co.  v.  Montana  Ore  Pur.  Co.,  26 
Mont.  146,  66  Pac.  752,  was  as  to  the  admissibility  of  the  judg- 
ment in  cause  No.  7,337  as  evidence  upon  the  application  for 
the  injunction.  The  principal  contention  at  the  hearing,  at  the 
termination  of  which  the  order  now  complained  cf  was  made, 
was  upon  the  question  of  fact  whether  the  ownership  of  the 
veins  now  in  controversy  was  within  the  issues  in  cause  7,337, 
and  was  adjudicated  under  the  decree  rendered  therein.  The 
plaintiff  insists  that  the  evidence  shows  them  to  be  wholly  sepa- 
rate and  distinct  veins  from  the  ones  described  in  the  decree. 
We  have  examined  the  evidence  on  this  point,  and  find  that  it 
is  conflicting ;  so  that  we  cannot  say  that  the  district  court  was 
guilty  of  an  abuse  of  discretion  in  refusing  the  injunction.  That 
court  heard  the  evidence,  and  made  its  finding  thereon,  and 
this  finding  must  be  held  to  be  conclusive  upon  this  court  for 
the  purpose  of  this  appeal,  there  being  some  evidence  tending 

,  to  show  that  the  ore  bodies  in  controversy  are  a  part  of  the  vein 
already  declared  to  belong  to  the  defendant 

2.  Several  errors  are  assigned  by  the  plaintiff  upon  the  ad- 
mission and 'exclusion  of  evidence  during  the  hearing  in  the  dis- 
trict court.  We  have  carefully  examined  them  all,  and  find  that 
they  are  without  merit, 

3.  These  remarks  dispose  of  this  appeal ;  but  another  ques- 
tion is  presented,  which  requires  a  decision,  inasmuch  as  it  will 
arise  at  the  hearing  upon  the  merits.  At  the  time  the  action 
was  commenced,  as  has  been  stated,  a  receiver  for  the  plaintiff 
corporation  had  been  appointed  by  the  district  court  of  Silver 
Bow  county  in  a  cause  entitled  "Forrester  and  ifacOinmss  v. 
Boston  &  Montana  Con.  C.  &  8.  M.  Co.  et  al"  The  order  of 
appointment  was  made  on  December  15,  1898.  On  December 
16th,  and  after  the  receiver  had  qualified,  but  before  he  had 
taken  possession  of  the  plaintiff's  property,  an  application  was 
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made  to  this  court  for  a  writ  of  review  to  annul  the  order. 
Pending  the  hearing  in  this  court  proceedings  under  the  order 
were  stayed.  On  February  27,  1899,  the  order  was  affirmed 
(State  ex  rel.  Boston  &  Montana  Consol,  C.  &  S.  Mvrwng  Co. 
et  al.  v.  Second  Judicial  Dist.  CL,  22  Mont  241,  56  Pac.  281), 
but  upon  application  to  this  court  the  stay  was  further  extended 
until  March  14,  1900.  Counsel  for  defendant  contend  that 
from  and  after  the  date  of  the  order  appointing  a  receiver  the 
plaintiff  had  no  capacity  to  bring  an  action  in  relation  to  its 
properly,  since  the  power  to  manage  and  control  it,  as  well  as 
the  duty  to  protect  it,  was  vested  exclusively  in  the  receiver, 
and  that,  therefore,  this  action,  brought  while  the  order  of  ap- 
pointment  was  in  force,  cannot  be  maintained,  though  the  order 
was  afterwards  stayed,  and  finally  vacated  on  appeal  by  this 
court.  (Forrester  and  MacOinniss  v.  Boston  &  Montana  Con. 
C.  &  S.  M.  Co.,  22  Mont  430,  56  Pac.  868,  and  Id.,  24  Mont 
148,  60  Pac.  1088,  61  Pac.  309.)  Counsel  rely  upon  the  de- 
cision on  the  former  appeal  in  this  case  (Boston  &  Montana 
Con.  C.  &  S.  M.  Co.  v.  Montana  Ore  Pur.  Co.,  24  Mont.  142, 
60  Pac.  990),  and  insist  that  the  declaration  then  made  became 
the  law  of  the  case.  That  appeal  was  from  an  order  vacating  a 
restraining  order  made  without  notice,  and  upon  an  eto  parte 
showing  by  the  defendant,  in  which  it  was  made  to  appear  that 
the  receiver  had  been  appointed,  and  that  the  order  was  still  in 
force.  It  did  not  appear  that  at  the  time  the  action*was  brought 
the  powers  of  the  receiver  had  been  suspended,  nor  that  they 
were  still  suspended  at  the  date  the  hearing  was  had.  At  the 
hearing  when  the  order  was  made  from  which  the  present  appeal 
was  taken,  all  the  facts  were  made  to  appear,  and  they  are  em- 
bodied in  the  record.  The  decision  upon  the  former  appeal  was 
not  based  upon  the  facts  as  they  actually  existed,  nor  had  the 
plaintiff  any  opportunity  to  be  heard,  or  to  present  the  facts. 
Under  these  circumstanced,  to  hold  that  decision  to  be  the 
law  of  the  case,  and  the  plaintiff  bound  by  it,  would  be  in  vio- 
lation of  the  rule  announced  by  this  court  that  the  decision  upon 
a  former  appeal  is  binding  only  upon  points  necessary  to  the 
determination  of  the  cause  as  then  presented.     (Wastl  v.  M.  U. 
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By.  Co.,  24  Mont.  159,  61  Pac.  9,  and  cases  cited.)  From  this 
point  of  view  the  former  decision  is  not  the  law  of  the  case  as 
now  presented,  for  the  facts  as  they  were  shown  to  exist  upon 
a  full  hearing  of  both  parties  are  now  presented  for  the  first 
time.  In  our  opinion  the  order  of  appointment  became  effective 
to  devest  the  plaintiff  of  the  power  to  bring  actions  necessary 
to  protect  its  property  from  spoliation  at  the  expiration  of  the 
stay  granted  by  this  court  in  the  certiorari  proceeding  when  the 
receiver  assumed  possession  of  the  property.  The  plaintiff  had 
the  right  to  resist  the  making  of  the  order,  including  the  right 
of  presenting  it  to  this  court  for  review;  and,  as  a  stay  was 
granted  pending  the  final  determination  of  the  questions  in- 
volved, the  stay  including  the  time  at  which  the  action  was 
brought,  the  action  was  properly  brought  by  it,  and  could  be 
maintained  by  it  in  its  own  name  until  the  receiver  took  pos- 
session of  the  property  in  the  regular  discharge  of  his  duties ; 
and,  after  the  receiver  was  discharged,  its  right  would  revive 
to  prosecute  the  action  to  judgment.  Until  the  agent  appointed 
by  the  court  took  possession  of  the  property,  and  the  duty  was 
cast  upon  him  to  care  for  it,  and  bring  all  suits  necessary  for 
its  protection,  the  plaintiff  was  not  devested  of  that  right;  other- 
wise, during  the  time  when  the  order  of  appointment  was  stayed, 
the  property  was  subject  to  waste  and  destruction,  there  being 
no  person  empowered  to  care  for  it.  Until  that  time  the  au- 
thority of  the  plaintiff  extended  to  the  proper  management  of 
its  business,  the  employment  of  counsel  for  the  prosecution  of 
suits  to  enforce  its  rights  and  to  protect  its  property.  A  re- 
ceiver has  no  authority  whatever  until  he  has  qualified  and  as- 
sumed the  discharge  of  the  duties  of  his  office  under  the  order 
of  the  court  "When  the  order  appointing  him  is  stayed  by  an 
appeal  and  supersedeas,  the  property  will  not  be  deemed  in  the 
custody  of  the  law  until  actually  reduced  to  possession  by  the 
receiver  after  the  affirmance  of  his  appointment  upon  the  ap- 
peal, until  which  time  it  remains  in,  the  custody  of- the  original 
defendant  who  is  authorized  to  make  necessary  contracts  for 
its  preservation  and  for  the  protection  of  his  rights."  (High, 
Eeceivers,  Sec.  136;  Cook  v.  Cole,  55  Iowa,  70,  7  N.  W.  419.) 


.J 
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The  bringing  of  actions  to  protect  the  property  is  just  as  nec- 
essary as  the  making  of  contracts,  or  the  doing  of  any  other  act 
required  by  the  exigencies  of  the  business,  which  does  not  have 
for  its  purpose  an  evasion  of  the  order  of  appointment.  It  does 
not  matter  whether  the  suspension  of  the  powers  of  the  receiver 
are  by  means  of  a  supersedeas  pending  appeal  or  an  order  stay- 
ing proceedings  pending  any  other  mode  of  review. 
The  order  is  affirmed. 

Affirmed. 


MUTUAL   LIFE   INSURANCE   COMPANY   OF   NEW  |  £  g|| 

285Q2J 

YORK,  Respondent,  v.  MARTIEN,  Appellant.  V%r~&L 

\t&   389 
(No.  1,855.)  r27~437| 


Id32    437 


(Submitted  January  12,  1903.    Decided  February  13, 1903.) 

Taxation — Collection — Officers — Statutes — Constitutional  Lam. 

Constitution,  Article  XVI,  Section  5,  declares  that  there  shall  be  elected  in  each 
county  certain  officers,  among  whom  shall  be  a  treasurer,  who  shall  be  col- 
lector of  taxes;  and  Article  III,  Section  29,  declares  that  the  provisions 
of  the  constitution  are  mandatory  and  prohibitory  unless  expressly  declared 
otherwise.  Held,  that  Political  Code,  Section  3940,  providing  that  the 
assessor  must  collect  the  taxes  on  all  personal  property,  when,  in  his 
opinion,  such  taxes  are  not  a  Hen  on  real  property  sufficient  to  secure  pay- 
ment thereof,  is  unconstitutional  and  void;  the  legislature  having  no 
power  to  vest  any  person  other  than  the  treasurer  with  power  to  collect 
taxes. 

Appeal  from  District  Court,  Lewis  and  Clarice  County; 
Henry  C.  Smith,  Judge. 

Application  by  the  Mutual  Life  Insurance  Company  of 
New  York  for  injunction  against  Charles  H.  Martien,  an  as- 
sessor of  taxes,  to  restrain  defendant  from  collecting  taxes  from 
plaintiff.  From  an  order  granting  the  injunction,  defendant 
appeals.  Affirmed. 

Mr.  James  Donovan,  Attorney  General,  for  Appellant. 
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Portions  of  the  constitution  must  be  construed  in  connection 
with  the  other  provisions  of  that  instrument,  and  such  a  con- 
sruction  placed  upon  the  whole  as  will  best  accord  with  its 
spirit  and  the  intention  of  its  framers,  as  well  as  give  force  and 
effect  to  its  several  parts.  (Cooley  on  Constitutional  Limita- 
tions, pp.  69,  71.) 

The  sovereignty  of  the  state  is  in  the  legislative  or  law-mak- 
ing power,  subject  only  to  the  express  limitations  contained  in 
the  constitution  of  the  state,  and  to  the  limitation  created  by 
the  delegation  of  certain  powers  to  the  United  States.  Such 
restrictions  of  the  constitution  upon  the  plenary  power  of  the 
legislature  are  intended  for  the  protection  of  the  fundamental 
rights  of  the  citizen,  and  when  such  rights  are  involved  are  to 
be  strictly  construed.  But  a  liberal  rule  is  to  be  given  the 
provisions  of  the  constitution  with  reference  to  the  choice  of 
means  to  be  adopted  by  the  legislature  to  enable  the  different 
departments  of  the  state,  county  and  municipal  governments 
to  perform  their  functions  and  carry  out  the  purposes  for  which 
they  have  been  established.  Furthermore,  a  solemn  act  of  the 
legislature  is  not  to  be  lightly  set  aside,  unless  it  be  clearly  in 
conflict  with  the  superior  law.  (State  v.  Kenney,  10  Mont 
412,  25  Pac.  1022;  Commonwealth  v.HaHman,  17  Pa.  St 
118 ;  People  v.  Burbank,  12  Cal.  385 ;  Cohen  v.  Wright,  22  Cal. 
308;  Stockton,  etc.  v.  Common  Council,  41  Cal.  160.) 

Though  part  of  a  statute  be  unconstitutional  and  void,  the 
remainder,  if  unobjectionable,  will  stand  and  be  enforced.  (23 
Am.  &  Eng.  Enc.  Law,  p.  225,  and  cases  in  note  4 ;  People  v. 
Burbank,  12  Cal.  393.) 

Where  a  party  neglects  to  avail  himself  of  a  statutory  privi- 
lege that  affords  him  a  full,  complete  and  adequate  remedy,  he 
cannot  obtain  relief  in  an  equity  proceeding.  (Yantilbwrg  v. 
Black,  3  Mont.  469 ;  Boley  v.  Griswold,  2  Mont  453 ;  McCor- 
mick  v.  Hubbell,  4  Mont.  100.) 

Messrs.  Toole  &  Bach,  for  Respondent 

MR.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court 
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The  appellant  assessor,  being  about  to  seize  and  sell  the  fur- 
niture and  certain  other  personal  property  in  the  office  of  the 
respondent  in  order  to  enforce  the  payment  of  taxey  for  the  year 
1902, — there  not  being  a  lien  on  sufficient  or  any  real  estate  to 
secure  such  payment, — the  district  court  granted  :m  injunction 
■pendente  lite.  The  assessor  appeals  from  the  order  granting 
the  injunction.  The  attorney  general  relies  upon  Chapter  IX, 
Part  III,  Title  X,— being  Sections  3940-3948  of  the  Political 
Code. 

The  only  one  of  the  sections  comprising  the  Chapter  IX 
necessary  for  us  to  consider  is  Section  3940,  which  is  as  fol- 
lows :  "The  assessor  must  collect  the  taxes  on  all  personal  prop- 
erty when,  in  his  opinion,  said  taxes  are  not  a  lien  upon  real 
property  sufficient  to  secure  the  payment  of  taxes."  The  legis- 
lature in  the  said  chapter  provides  that  the  collection  by  the 
assessor  may  be  made  by  seizure  and  sale  of  any  personal  prop- 
erty of  the  assessed  person  at  the  time  of  the  assessment,  or  at 
any  time  before  the  second  Monday  in  July. 

The  respondent  maintained,  and  the  court  held,  that  the  Act 
of  the  legislature,  so  far  as  it  attempts  to  confer  power  upon 
the  assessor  to  collect  taxes,  was  unconstitutional,  and  therefore 
void,  as  being  in  contravention  of  Section  5,  Article  XVI,  of 
the  Constitution  of  this  state,  the  pertinent  part  ^f  which  is  as 
follows:  "Sec.  5.  There  shall  be  elected  in  eacli  county  the 
following  officers :  One  county  clerk,  who  shall  be  clerk  of  the 
board  of  the  county  commissioners  and  ex-officio  recorder;  one 
sheriff;  one  treasurer,  who  shall  be  collector  of  taxes:  Provided, 
that  no  person  shall  hold  the  office  of  county  treasurer  for  more 
than  two  consecutive  terms;  one  county  superintendent  of 
schools;  one  county  surveyor;  one  assessor;  one  coroner;  one 
public  administrator.  *  *  *"  The  instrument  declares 
that  the  provisions  of  this  constitution  are  mandatory  and  pro- 
hibitory unless  by  express  words  they  are  declared  to  be  other- 
wise.    (Section  29,  Article  III,  Constitution  of  Montana.) 

We  see  that  the  people  declared  in  their  constitution  that  they 
proposed  to  elect  (that  is,  choose)  the  man  who  should  collect 
and  keep  the  money  due  for  taxes.     The  members  of  the  consti- 
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tutional  convention  understood  the  meaning  of  the  words 
"treasurer,"  "collector,"  and  "assessor/'  and  they  used  the 
words  aptly.  A  public  treasurer  is  one  who  receives  public 
moneys,  keeps  them  in  his  charge,  and  disbursee  them  upon 
proper  orders.  A  tax  collector  is  a  tax  gatherer;  he  turns  the 
money  which  he  collects  over  to  the  treasurer,  if  he  be  not 
treasurer.  The  constitution  provides  that  the  keeper  shall  be 
the  gatherer.  The  treasurer  shall  be  the  collector.  This  pro- 
vision commands  the  treasurer  to  collect  the  taxes,  and  pro- 
hibits the  assessor,  the  coroner,  the  jailer,  the  couit  house  jani- 
tor, or  any  other  ]>crson  than  the  treasurer,  from  collecting 
or  keeping  the  moneys,  except,  of  course,  after  the  county  col- 
lector has  so  gathered  the  funds  he  shall  pay  the  part  belonging 
to  the  state  into  the  state  treasury ;  the  constitution  providing, 
in  Section  10  of  Article  XII,  that  all  taxes  levied  for  state  pur- 
poses shall  be  paid  into  the  state  treasury.  The  only  reason- 
able construction  of  the  latter  section  of  the  constitution,  in 
connection  with  a  provision  that  the  county  treasurer  shall  be 
the  collector,  is  that  the  collector  shall  collect,  and  then  pay 
into  the  state  treasury,  all  taxes  levied  for  state  purposes. 

Mr.  Chief  Justice  Marshall,  speaking  of  the  Constitution  of 
the  United  States,  says :  "As  men  wThose  intentions  require  no 
concealment  generally  employ  the  words  which  most  directly 
and  aptly  express  the  ideas  they  intend  to  convey,  the  enlight- 
ened patriots  who  framed  our  constitution,  and  the  people  who 
adopted  it,  must  l>e  understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what  they  have  said." 
(dihbons  v.  Ogden,  0  Wheat.  1.) 

Counsel  for  appellant  invokes  the  rule  that  one  part  of  a  con- 
stitution must  be  construed  in  the  light  of  other  parts  thereof, 
and  cites  Sections  4,  11,  and  18,  of  Article  XII  of  our  Consti- 
tution, as  modifying  the  provision  supra,  which  declares  that 
the  treasurer  shall  be  the  collector.  Examination  of  these  sec- 
tions does  not  disclose  that  either  by  implication  or  by  express 
words  the  constitutional  convention  gave  the  legislature  any 
j>o\ver  to  make  anybody  but  the  county  treasurer  a  collector  of 
taxes. 
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No  point  is  made  that  the  complaint  does  not  slate  sufficient 
special  circumstances  accompanying  the  attempted  wrongful 
seizure  to  warrant  the  issuance  of  the  injunction.  As  to  this 
we  express  no  opinion. 

Said  Chapter  IX,  so  far  as  it  attempts  to  confer  any  power 
upon  the  assessor  to  collect  taxes,  is  void,  being  unconstitu- 
tional. 

The  order  of  the  court  granting  the  injunction  is  affirmed. 

Affirmed. 


STATE    ex    rel.    BOSTON    &    MONTANA    CONSOLI- 
DATED COPPER  &  SILVER  MINING  CO.,  Rela- 
tor, v.  DISTRICT  COURT  OF  THE  SECOND 
JUDICIAL  DISTRICT  et  al.,  Respondents. 

(No.  1,909.) 
(Submitted  February  11,  1903.     Decided  February  16,  1903.) 

Discovery — Books  and  Papers — Order  for  Inspection — Affida- 
vits— Sufficiency — Certiorari — Review. 

1.  Constitution,  Article  III,  Section  7,  declares  that  the  people  shall  be  secure 
in  their  persons,  papers  and  effects  from  unreasonable  searches  and  seizures. 
Code  of  Civil  Procedure,  Section  1810,  provides  that  any  court  in  which 
an  action  is  pending  may  order  either  party  to  give  to  the  other  an  inspec- 
tion of  any  document  in  his  possession  containing  evidence  relating  to  the 
merits  of  the  action  or  defense.  Held,  that  the  court  in  which  an  action 
at  law  is  pending  has  authority  to  make  an  order  under  Section  1810,  the 
statute  conferring  on  law  courts  authority  inherent  in  courts  of  equity,  and 
defining  the  circumstances  under  which  an  inspection  of  papers  will  not  be 
deemed  an  unreasonable  search. 

2.  Where  the  affidavit  in  support  of  an  application  for  an  order  for  the  ex- 
amination of  defendant's  books  and  papers  contained  no  statement  that  an 
action  was  pending  in  the  court,  and  failed  to  apprise  the  court  of  the 
nature  of  the  action  and  relief  sought,  the  application  could  not  be  granted. 

3.  An  order  for  the  examination  of  defendant's  books  and  papers,  containing 
no  limitation  on  the  time  within  which  inspection  shall  be  made,  is  void. 

4.  Where  the  court  makes  an  order  for  the  examination  of  a  defendant's  books 
and  papers  without  a  proper  showing,  or  makes  an  order  which  embraces 
the  inspection  of  papers  which,  under  the  circumstances  could  contain  no 
evidence  relevant  to  the  issue,  or  fails  to  limit  the  time  within  which  the 
Inspection  should  be  made,  it  exceeds  its  jurisdiction,  and  certiorari  will  lie. 
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6.  Plaintiff  claimed  that  defendant  had,  by  fraud  and  collusion,  induced  him 
to  sell  for  a  small  consideration  his  Interest  in  an  option  to  purchase  a 
mining  claim,  and  had  subsequently  purchased  the  claim ;  and  plaintiff  sued 
to  recover  an  interest  therein.  He  obtained  an  order  authorizing  him  to 
inspect  all  letterpress  copy  books  of  defendant  containing  any  letters  written 
by  any  of  its  officers  to  any  other  officer,  for  the  purpose  of  ascertaining 
what  letters  there  were  relating  to  .the  claim  and  the  acquisition.  Held, 
that  the  order  should  have  confined  plaintiff  to  the  inspection  of  such  books 
as  related  to  the  purchase. 

6.  A  provision  in  the  order  permitting  an  inspection  of  all  letters  written  to 
defendant  concerning  the  claim  was  too  broad,  as  defendant  could  not  be 
bound  by  statements  in  letters  written  to  it  by  persons  not  connected  with 
the  transaction  involved. 

7.  A  provision  In  the  order  entitling  the  plaintiff  to  copies  of  maps  of  all 
workings  made  by  the  defendant  in  a  certain  year  was  too  broad. 

8.  A  provision  In  the  order  permitting  an  inspection  of  the  stope  sheets  and 
stope  books  showing  ore  extracted  from  claims  other  than  that  In  contro- 
versy was  erroneous,  plaintiff  being  entitled  to  an  inspection  of  such  books 
only  to  the  extent  that  they  showed  ore  extracted  through  the  workings  of 
such  claims  from  the  claim  In  controversy. 

9.  A  provision  in  the  order  permitted  inspection  of  all  books  of  account  show- 
ing transactions  with  the  claim  In  controversy,  and  particularly  Biich  books 
as  showed  the  amount  and  value  of  the  ore  extracted  from  it,  and  the  ex- 
penditures made  on  account  of  it.  Held,  that  the  inspection  should  have 
been  limited  to  particular  accounts  and  items  in  the  books  which  showed 
the  facts  mentioned,  and  should  not  subject  defendant  co  have  Its  books 
thrown  open  in  their  entirety. 

10.  For  like  reason  a  provision  in  the  order  authorizing  inspection  of  all  books 
showing  the  cash  account  and  investment  account  of  defendant  for  a  certain 
year  was  erroneous. 

11.  A  provision  in  the  order  authorizing  an  inspection  of  all  books  and  records 
of  the  company  which  had  owned  the  claim  before  defendant  was  erroneous, 
as  the  inspection  should  be  limited  to  an  examination  of  only  those  portions 
of  the  books  which  related  to  the  option  to  the  plaintiff  or  the  sale  of  the 
claim  to  defendant. 

Certiorari  by  the  state,  on  relation  of  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  Company,  to  compel  the 
District  Court  of  the  Second  Judicial  District  for  the  county  of 
Silver  Bow,  and  William  Clancy,  the  judge  thereof,  to  set  aside 
an  order  made  for  an  examination  of  books  and  papers  of  de- 
fendant in  an  action  by  Patrick  Mullins  against  relator.  Order 
annulled. 

Messrs.  Forbis  &  Evans,  Mr.  A.  J.  Shores,  and  Mr.  C.  F. 
Kelly,  for  Relator. 

Mr.  T.  J.  Walsh,  and  Mr.  C.  R.  Leonard,  for  Respondents. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 
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In  November,  1902,  an  action  was  commenced  in  the  district 
court  of  Silver  Bow  county  by  one  Patrick  Mullins,  plaintiff, 
against  the  Boston  &  Montana  Consolidated  Copper  &  Silver 
Mining  Company,  defendant,  to  recover  a  three^fourths  interest 
in  the  Comanche  mining  claim.  The  plaintiff  claims  that  in 
1893  he  had  a  lease  and  bond  on  such  claim  from  the  Comanche 
Mining  Company,  which  then  owned  the  claim,  and  that  by  the 
terms  of  such  lease  and  bond  he  had  the  option  to  purchase  such 
claim  at  any  time  within  a  year  for  $200,000 ;  that  he  sold  an 
undivided  one-fourth  interest  in  his  lease  and  bond,  and  there- 
after, within  the  year,  was,  by  fraud  and  collusion  on  the  part 
of  this  defendant,  the  Butte  &  Boston  Mining  Company,  one 
J.  A.  Coram,  and  plaintiff's  co-tenant  in  said  claim,  induced  to 
sell  for  a  small  consideration  the  remaining  three-fourths  inter- 
est in  said  lease  and  bond,  and  that  the  defendant  then  became 
the  successor  to  the  Comanche  Mining  Company. 

The  complaint  is  lengthy,  and  assumes  to  set  forth  in  detail 
the  alleged  acts  of  fraud  and  collpsion,  but  the  allegations  set 
forth  above  are  sufficient  for  the  purpose  of  this  decision.  After 
the  commencement  of  the  action,  plaintiff  made  (in  application 
for  an  order  requiring  defendant  to  permit  plaintiff  to  examine 
and  take  copies  of  certain  letters,  letterpress  copies  of  letters, 
maps,  stope  sheets,  stope  books,  books  of  account,  and  the  origi- 
nal lease  and  bond  executed  to  the  plaintiff  by  the  Comanche 
Mining  Company,  all  of  which  are  claimed  to  be  in  the  pos- 
session of  the  defendant  After  notice^  and  upon  hearing,  the 
court  made  the  order  complained  of.  That  order  comprises 
nine  sections  or  subdivisions  and  they  are  as  follows: 

"Ordered  that  the  defendant  herein  produce  for  the  inspec- 
tion of  the  same  by  the  plaintiff,  and  that  it  permit  plaintiff  to 
inspect  the  following: 

"(1)  All  letterpress  copy  books  of  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  Company  containing  any 
letters  written  by  any  of  its  officers  from  Butte,  Montana,  to  the 
company  or  any  of  its  officers  or  agents  or  J.  A.  Coram,  between 
January  1,  1893,  and  August  30,  1893,  but  the  right  of  the 
plaintiff  to  inspect  such  letterpress  copy  books  shall  extend  no 
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farther  than  to  ascertain  what  copies  of  letters  there  are  therein 
relating  to  the  Comanche  raining  claim,  or  the  acquisition  of 
any  interest  therein  by  the  defendant  company/  ind  as  to  such 
letters  a  complete  inspection  thereof. 

"(2)  All  letters  written  to  the  company  at  Butte  or  to  any 
of  its  officers  or  any  of  the  officers  of  the  Butte  &  Boston  Min- 
ing Company  concerning  the  Comanche  mining  claim,  between 
January  1,  1893,  and  August  30,  1893. 

"(3)  All  maps  of  workings  of  the  company  made  in  the  year 
1893. 

"(4)  All  stope  sheets  and  stope  books  showing  ore  extracted 
from  the  Comanche  mining  claim  or  the  West  Colusa  or  the 
Mountain  View  mining  claim  during  the  time  from  March  1, 
1893,  to  August  10,  1893. 

"(5)  All  stope  sheets  and  stope  books  showing  ore  extracted 
from  the  Comanche  mining  claim  since  August  10,  1893. 

"(6)  All  books  of  account  showing  transactions  in  connection 
with  the  Comanche  mine,  and  particularly  auch  books  as  show 
the  amount  and  value  of  ore  extracted  from  it,  and  expenditures 
made  on  account  of  it. 

"(7)  All  books  showing  the  cash  account  and  the  investment 
account  of  the  defendant  company  for  the  year  1893. 

"(8)  All  books  and  records  of  the  Comanche  Mining  Com- 
pany. 

"(9)  The  lease  and  bond  executed  by  the  Comanche  Mining 
Company  to  the  plain  tiff,  Patrick  Mullins,  of  the  Comanche 
mining  claim  in  the  year  1893.     *     *     *" 

The  relator  thereupon  made  application  to  this  court  to  have 
the  order  annulled. 

Section  7,  Article  III,  of  the  Constitution,  provides,  "The 
people  shall  be  secure  in  their  persons,  papers,  homes,  and  ef- 
fects, from  unreasonable  searches  and  seizures,"  etc.  Section 
1810  of  the  Code  of  Civil  Procedure  provides:  "Any  court  in 
which  an  action  is  pending,  or  a  judge  thereof,  may,  upon  no- 
tice, order  either  party  to  give  to  the  other,  within  a  specified 
time,  an  inspection  and  copy,  or  permission  to  take  a  copy,  of 
entries  of  accounts  in  any  book,  or  of  any  document  or  paper 
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in  his  possession  or  under  his  control,  containing  evidence  relat- 
ing to  the  merits  of  the  action,  or  the  defense  therein.  *  *  *" 
It  will  he  conceded  that,  in  the  absence  of  any  statute,  the 
district  court,  in  the  exercise  of  its  inherent  powers  as  a  court 
of  equity,  could,  upon  a  sufficient  showing,  make  an  order  for 
discovery  which  would  furnish  plaintiff  all  the  relief  which  he 
can  obtain  under  Section  1810,  above;  that  the  legislative  enact- 
ment added  nothing  to  the  power  of  the  court  as  a  court  of 
equity,  but,  on  *the  contrary,  apparently  sought  to  confer  on 
law  courts  the  authority  long  exercised  by  courts  of  equity  inde- 
pendent of  statutory  authority;  and,  in  addition  thereto,  gave 
to  Section  7,  Article  III,  of  the  Constitution,  a  legislative  con- 
struction defining  the  circumstances  under  which  the  inspec- 
tion of  the  private  papers  and  documents  of  one  party  by  an- 
other will  not  be  deemed  an  unreasonable  search.  We  conclude, 
then,  that  the  court — if  an  action  was  pending  therein — had 
the  authority,  upon  a  sufficient  showing,  to  make  a  proper  order 
requiring  the  relator  herein  to  permit  the  plaintiff,  Mullins,  to 
make  inspection  and  copies  of  such  entries  of  accounts,  docu- 
ments, or  papers  in  its  possession  or  under  its  control  as  contain 
evidence  relating  to  the  merits  of  his  action  or  the  defense 
therein. 

Our  first  inquiry,  then,  is :  Was  a  sufficient  showing  made  ? 
The  affidavits  filed  in  support  of  the  application  for  the  order 
complained  of  did  not  contain  any  statement,  that  an  action  was 
pending  in  the  court  at  the  time  such  application  was  made. 
Under  Section  1810,  above,  the  order  for  inspection  can  only 
be  obtained  from  a  court  in  which  an  action  is  pending,  or  from 
a  judge  thereof;  and  in  our  view  of  the  case  this  fact  must 
affirmatively  appear  from  the  face  of  the  verified  petition  or 
affidavits  upon  which  the  application  is  based.  We  are  further 
of  the  opinion  that  the  application  should,  by  express  statement, 
or  by  apt  reference  to  the  pleadings  on  file,  apprise  the  court  of 
the  nature  of  the  action  and  the  relief  sought,  in  order  that  it 
may  determine  whether  or  not  the  evidence  sought  to  be  obtained 
by  the  inspection  could,  in  any  view  of  the  case,  bo  material  or 
relevant  to  the  issues.     For  its  failure  to  show  these  facts,  we 
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consider  the  application  insufficient  to  vest  in  the  lower  court 
authority  to  make  any  order  of  inspection. 

If  a  sufficient  showing  had  been  made,  the  next  inquiry  is : 
Was  the  order  made  a  proper  order  under  the  circumstances  of 
this  case,  and  within  the  purview  of  Section  1810.  above  ?  Un- 
der the  terms  of  that  section  only  such  papers,  documents,  etc., 
can  be  subjected  to  this  search  as  contain  evidence  relating  to 
the  merits  of  plaintiffs  action  or  the  defense  therein,  as  dis- 
closed by  the  affidavits  filed  upon  which  the  application  for  the 
order  was  made.  A  summary  of  the  claims  contained  in  those 
affidavits  is  to  the  effect  that  certain  letters  passed  between  the 
officers  and  agents  of  the  defendant  company  in  Butte  and  its 
officers  and  agents  and  J.  A.  Coram  and  officers  and  agents  of 
the  Butte  &  Boston  Mining  Company  in  Boston,  and  that  such 
letters  contain  statements  relative  to  the  acquisition  of  the  Co- 
manche mining  claim,  and,  taken  together,  tend  to  show  that 
such  claim  was  acquired  in  the  manner  set  forth  in  plaintiff's 
complaint ;  and  that  letterpress  copies  of  such  letters  were  kept 
It  is  further  alleged  that  the  defendant  made  maps  in  1893, 
which  show  the  work  done  on  the  Comanche  claim,  and  also 
show  work  done  on  that  claim  through  workings  of  the  West 
Colusa  and  Mountain  View  claims;  and,  further,  that  stope 
sheets  and  stope  books  were  prepared  and  kept,  which  show  the 
amount  of  ore  taken  from  the  Comanche  mine  and  ore  taken 
therefrom  through  workings  on  the  West  Colusa  and  Mountain 
View  claims ;  and  that  defendant  company  kept  and  has  books 
of  account  in  which  are  kept  the  items  of  receipts  and  disburse- 
ments on  account  of  each  mine  worked  by  it;  and  that  it  also 
has  the  books  kept  by  the  Comanche  Mining  Company,  which 
show  the  transactions  of  that  company  with  reference  to  its 
disposal  of  the  Comanche  claim.  It  is  also  claimed  that  the 
original  lease  and  bond  executed  by  the  Comanche  Mining 
Coippany  to  Mullins  is  in  the  possession  of  the  defendant  com- 
pany. Upon  this  showing  the  district  court  made  the  order 
complained  of. 

Tested  by  the  showing  made  and  the  provisions  of  Section 
1810,  above,  Aye  are  of  the  opinion  that  the  order  made  is  alto- 
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gether  too  broad  in  its  provisions,  and  is  void,  as  containing  no 
limitation  on  the  time  within  which  such  inspection  should  be 
made,  as  required  by  Section  1810,  above.  What  remedy,  then, 
has  the  defendant  company?  According  to  our  views,  to  the 
extent  that  the  district  court  made  its  order  without  a  proper 
showing,  or,  in  the  order  made,  embraced  the  inspection  of  any 
papers  or  documents  which,  under  the  terms  of  that  section  and 
the  showing  made  in  those  affidavits,  in  the  very  nature  of  things 
could  not  contain  evidence  material  or  relevant  to  the  issues; 
and  in  making  an  order  for  inspection  without  limiting  the  time 
within  which  such  inspection  should  be  made  it  exceeded  its 
jurisdiction,  and  certiorari  will  lie  to  correct  the  error  com- 
mitted. In  St.  Louis  M.  &  M.  Co.  v.  Montana  Co.,  9  Mont. 
288,  23  Pac.  510,  this  court  said,  in  speaking  with  reference 
to  the  provisions  of  the  statute  for  an  inspection  of  mining  prop>- 
erty :  "The  section  of  the  Code  under  review  does  not  empower 
any  court  or  judge  to  grant  an  order  that  is  fruitful  of  injustice 
or  oppression.  Whenever  this  is  done,  such  action  will  exceed 
the  authority  that  has  been  bestowed,  and  can  be  rightfully  set 
aside."  The  proceedings  for  the  inspection  of  papers  and  docu- 
ments are  analogous  to  the  proceeding  to  obtain  an  order  for  the 
inspection  of  mining  property,  and  this  court  has  held  in  St. 
Louis  M.  &  M.  Co.  v.  Montana  Co.,  above,  that  certiorari  will 
properly  lie  to  correct  an  error  made  in  improperly  granting  an 
inspection  order  in  that  case.  In  this,  however,  we  are  to  be 
understood  as  speaking  with  reference  to  the  particular  facts 
of  this  case,  as  the  technical  record  was  all  the  district  court 
had  before  it  upon  the  application  for  the  order  complained  of. 
Section  1948  of  the  Code  of  Civil  Procedure  defines  the  ex- 
tent of  the  remedy  which  may  be  had  in  this  court :  "When  a 
full  return  has  been  made,  the  court  or  judge  must  hear  the 
parties  or  such  of  them  as  may  attend  for  that  purpose,  and  may 
thereupon  give  judgment,  either  affirming  or  annulling  or  modi- 
fying the  proceedings  below."  The  plaintiff  below  should  be 
confined  strictly  to  the  rights  to  which  he  is  entitled  upon  the 
showing  made,  and  under  the  provisions  of  Section  1810  above, 
and  at  the  same  time  the  defendant  company  should  be  secure 
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in  the  possession  of  its  papers  and  effects  against  unreasonable 
searches. 

Section  1  of  the  order  complained  of  permits  an  inspection 
of  all  letterpress  copy  bdbks  of  the  Boston  &  Montana  Company 
containing  any  letters  written  by  any  of  its  officers  from  Butte 
to  the  company  or  any  of  its  officers,  or  J.  A.  Coram,  between 
January  1,  1893,  and  August  30,  1893,  for  the  purpose  of  as- 
certaining  what  copies  of  letters  there  are  therein  relating  to  the 
Comanche  mining  claim,  or  the  acquisition  of  any  interest  there- 
in by  the  defendant  company.  In  our  view  of  the  case,  this  is 
altogether  too  much  in  the  nature  of  a  fishing  expedition,  and 
the  order  should  have  confined  the  plaintiff  below  to  an  inspec- 
tion of  such  copies  of  letters  in  such  letterpress  copy  books  only 
as  relate  to  the  purchase  of  the  Comanche  mining  claim,  or  the 
acquisition  of  any  interest  therein  by  the  defendant  company, 
and  should  not  have  permitted  an  inspection  of  all  of  the  letter- 
press copies,  in  order  to  ascertain  what  letters  there  are  therein 
of  which  copies  are  sought. 

Section  2  permits  an  inspection  of  all  letters  written  to  the 
company  at  Butte,  or  to  any  of  its  officers,  or  to  the  officers  of 
the  Butte  &  Boston  Mining  Company  concerning  the  Comanche 
mining  claim  between  January  1,  1893,  and  August  30,  1893. 
Written  to  them  by  whom  ?  Manifestly  by  any  person,  whether 
an  officer  or  agent  of  those  companies  or  of  either  of  them,  or  by 
an  entire  stranger.  Certainly  it  could  not  be  said  that  the  Bos- 
ton &  Montana  Company  should  be  bound  by  any  statements 
contained  in  letters  written  to  any  of  its  officers  or  agents,  or 
to  the  officers  or  agents  of  the  Butte  &  Boston  Company  by  dis- 
interested third  parties.  The  affidavits  fail  to  show  wherein 
any  of  such  letters  could  be  material  under  any  circumstances. 
„  Section  3  permits  an  inspection  of  all  maps  of  workings  of 
the  company  made  in  the  year  1893.  We  cannot  understand 
how  this  could  be  permitted  under  any  view  of  the  case.  Per- 
haps the  plaintiff  below  would  be  entitled  to  copies  of  maps 
made  in  1893  of  the  Comanche  mining  claim,  or  of  any  portion 
or  portions  thereof;  but  certainly  he  could  not  be  entitled  to 
copies  of  maps  made  by  the  Boston  &  Montana  Company  of 
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workings  in  some  other  claim  in  no  wise  connected  with  the 
controversy  between  these  parties. 

Section  4  permits  an  inspection  of  stope  sheets  and  stope 
books  showing  ore  extracted  from  the  West  Colusa  and  the 
Mountain  View  claims  during  the  time  from  March  1,  1893, 
to  August  10,  1893.  If  the  stope  sheets  and  stope  books  of  those 
claims,  or  of  either  of  them,  show  any  ore  extracted  through  the 
workings  of  those  claims,  or  either  of  them,  from  the  Comanche 
claim,  to  the  extent  only  that  such  stope  sheets  and  stope  books 
do  show  this  fact  is  the  plaintiff  entitled  to  such  copies. 

Section  6  permits  an  inspection  of  all  books  of  account  show- 
ing transactions  in  connection  with  the  Comanche  mine,  and 
particularly  such  books  as  show  the  amount  and  value  of  the 
ore  extracted  from  it,  and  expenditures  made  on  account  of  it. 
This  inspection,  we  think,  should  be  limited  to  particular  ac- 
counts and  items  in  those  books  which  show  the  facts  mentioned,, 
and  should  not  subject  the  defendant  company  to  have  such, 
books  themselves  thrown  open  in  their  entirety  to  perusal  by 
the  plaintiff.    And  the  same  may  be  said  of  Section  7. 

Section  8  permits  an  inspection  of  all  books  and  records  of 
the  Comanche  Mining  Cortipany.  This  company  was  in  exist- 
ence before  the  execution  of  the  lease  and  bond  to  the  plaintiff, 
Mullins,  and  the  inspection  should  be  limited  to  an  examination 
of  only  those  portions  of  the  books  and  records  as  relate  to  the 
lease  and  bond  to  the  plaintiff  or  the  sale  of  the  Comanche  mine 
to  the  defendant  company. 

For  the  reasons  herein  set  forth,  the  order  of  inspection  made 
by  the  district  court  on  the  17th  day  of  January,  1893,  is  an- 
nulled and  set  aside. 

Annulled  and  set  aside. 

Me.  Chief  Justice  Brantly  (concurring)  :  Whether  the 
jurisdiction — that  is,  the  power  to  hear  and  determine — 'invoked 
by  the  application  to  the  district  court  is  derived  from  the  statute 
or  is  one  of  the  inherent  powers  of  a  court  of  equity,  a  sufficient 
showing  must  be  made  by  the  affidavit  or  petition  to  put  the 
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power  in  motion ;  otherwise  the  court  is  without  power  to  make 
the  order  at  all.  And  when  the  application  is  sufficient  to  sup- 
port an  order,  yet,  if  the  court  in  granting  relief  thereon,  goes 
further  in  the  order  than  is  justified  by  the  facts  stated,  this  is 
excess  of  jurisdiction  to  the  same  extent,  and  the  order  so  made 
is  void  pro  tanbo.  To  say,  as  the  defendant  does,  that  an  order 
not  justified  by  the  record  is  an  error  within  jurisdiction,  and 
that  this  court  has  no  power  to  grant  relief  by  way  of  certiorari 
or  any  other  writ,  is  equivalent  to  saying  that  a  district  court  has 
power  to  override  the  constitutional  rights  of  a  citizen,  and  that 
there  is  no  remedy  for  the  wrong  thus  done.  If  this  position  is 
tenable,  then  it  follows  that,  if  that  court  should  make  an  order 
upon  an  oral  application  not  under  oath,  the  aggrieved  party 
would  have  no  remedy.  There  is  no  appeal  from  the  order  it- 
self, nor  any  other  adequate  remedy.  An  appeal  from  the  judg- 
ment would  furnish  no  relief  whatever.  The  order  will  have 
been  executed  long  before  the  judgment  is  rendered,  and  the 
wrong  thus  done  in  the  invasion  of  the  relator's  rights  will  be 
beyond  repair.  Of  course,  the  district  court  may  decide  wrong 
as  well  as  right  upon  this  kind  of  an  application  as  well  as  upon 
any  other,  but  its  power  to  decide  must  first  be  invoked  by  a 
proper  application.  The  only  doubt  I  have  is  as  to  the  remedy 
— whether  this  court  should  in  this  case  interfere  by  certiorari 
or  by  its  supervisory  power.  That  it  has  power  to  grant  the 
relief  prayed  for  is  beyond  question.  I  am  inclined  to  think 
that  certiorari  is  the  proper  remedy,  and  hence  concur. 

Me,  Justice  Milburn  :  I  concur  with  Mb.  Justice  Hollo- 
way  in  his  opinion  and  in  the  conclusion  reached  by  hinu  I 
also  agree  with  the  Chief  Justice  in  his  concurring  opinion. 
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1.  Evidence  in  trial  for  homicide  examined  and  held  not  to  show,  as  a  matter 
of  law,  that  it  was  justifiable. 

2.  Every  fact  which  would  be  competent  to  establish  justification  of  homicide 
committed  in  self-defense  is  competent  to  establish  justification  of  homicide 
committed  in  defense  of  others. 

3.  On  the  issue  whether  defendant,  when  he  killed  deceased,  believed  that 
deceased  was  about  to  assault  his  wife— defendant's  sister — testimony  show- 
ing that,  to  defendant's  knowledge,  deceased  had  made  prior  assaults  on 
his  wife,  was  admissible. 

4.  The  fact  that  the  prior  assaults  occurred  before  November  30th,  while  the 
homicide  occurred  December  15th,  did  not  make  the  evidence  inadmissible, 
as  too  remote. 

5.  In  a  prosecution  for  homicide,  insurance  policies  payable  to  decedent's 
wife — defendant's  sister — should  not  be  admitted  to  show  motive,  in  the 
absence  of  evidence  that  defendant  knew  of  their  existence,  and  that  they 
were  valid,  subsisting  contracts,  or  that  defendant  believed  them  to  be 
such. 

6.  On  the  issue  whether,  when  defendant  killed  deceased,  deceased  was  about 
to  assault  his  wife — defendant's  sister — or  was  so  acting  as  to  warrant 
defendant  In  believing  he  was  about  to  assault  her,  testimony  of  prior 
threats  by  deceased  against  his  wife,  though  not  communicated  to  defend- 
ant, was  admissible. 

7.  An  instruction  defining  the  term  "preponderance  of  the  evidence"  has  no 
place  in  a  criminal  trial. 

8.  Under  Penal  Code,  Section  2081,  no  greater  burden  rests  upon  the  de- 
fendant than  to  introduce  sufficient  evidence  to  raise  a  reasonable  donbt  as 
to  the  existence  of  such  so-called  affirmative  defenses  as  alibi,  insac^y 
and  justification. 

9.  Where  on  a  charge  of  murder  defendant  was  convicted  of  manslaughter 
only,  the  fact  that  the  trial  court  gave  In  its  charge  the  statutory  defini- 
tions of  murder  in  the  first  and  second  degrees, — without  an  additional 
instruction  distinguishing  between  the  two  degrees,  Is  not  reversible  error. 

10.  Quaere :  Whether  upon  a  charge  of  murder  a  verdict  of  manslaughter  ac- 
quits the  defendant  of  murder? 

Appeal  from  District  Court,  Silver  Bow  County;  John  B* 
McClernan,  Judge. 

Llewellyn  L.  Felker  was  convicted  of  manslaughter,  and 
appeals.    Reversed. 

Statement  of  the  Case. 

The  defendant  was  charged  by  information  with  the  crime  of 
murder,  and  a  trial  had  upon  his  plea  of  not  guilty  resulted  in 
a  verdict  of  manslaughter.  Judgment  was  thereupon  entered 
fixing  his  punishment  at  hard  labor  in  the  state  prison  for  a  term 
of  ten  years.  He  has  appealed  from  the  judgment  and  an  order 
denying  him  a  new  trial. 

The  facts  leading  up  to  and  attending  the  homicide,  about 
which  there  is  no  controversy,  are  the  following:    The  deceased, 
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John  V.  Cunningham,  was  the  husband  of  a  sister  of  the  de- 
fendant. Cunningham  kept  a  lodging  house  at  55  West  Galena 
street,  in  the  city  of  Butte.  He  and  his  wife  had  been  having 
differences  for  a  year  or  more,  the  cause  of  which  does  not  disr 
tinctly  appear,  though  statements  made  by  some  of  the  wit- 
nesses warrant  the  inference  that  they  were  the  result  of  the 
violent  temper  of  Cunningham  when  excited  by  drink.  The 
killing  occurred  on  December  15, 1900.  At  that  time  the  couple 
had  separated,  the  wife  and  the  two  children  living  with  her 
mother  in  another  part  of  the  city.  The  wife  had  instituted  a 
prosecution  against  her  husband  for  an  assault  committed  upon 
her  by  him  on  November  30th  previous  to  the  homicide.  She 
had  also  brought  suit  against  him  for  divorce.  She  was  then 
confined  to  her  bed  as  the  result  of  wounds  inflicted  upon  her  by 
Cunningham  with  a  knife  at  the  time  the  assault  was  made. 
The  immediate  cause  of  the  assault  was  resistance  offered  by 
Mrs.  Cunningham  to  an  attempt  by  Cunningham  to  take  from 
her  their  older  child — a  son.  Cunningham  was  anxious  to  effect 
a  reconciliation,  and,  ostensibly  for  this  purpose,  had  gone  from 
the  lodging  house  to  visit  his  wife  in  company  with  one  Mc- 
Kinstry.  Besides  Cunningham,  there  were  present  at  the  bed- 
side the  defendant,  his  mother,  and  McKinstry.  Other  persons 
were  passing  in  and  out  of  the  room.  Cunningham  took  to  his 
wife  a  bunch  of  flowers,  and  upon  entering  the  room  gave  them 
to  her,  at  the  same  time  kissing  her  with  some  demonstration  of 
affection,  and  inquiring  with  apparent  solicitude  after  her 
health.  After  some  conversation,  Cunningham  stated  that  he 
had  had  no  breakfast,  and  requested  Mrs.  Felker,  the  mother, 
to  procure  some  for  him.  This  she  refused  to  do.  She  also 
refused  to  allow  the  hired  girl  to  get  him  breakfast,  saying  that 
the  hired  girl  had  enough  of  work  without  being  bothered  by 
him.  Finally,  however,  Mrs.  Felker  brought  in  some  cakes  and 
wine,  of  which  those  present  partook.  Thereupon  Cunningham 
requested  that  he  be  left  alone  with  his  wife  for  a  few  moments. 
Objection  being  made  by  the  mother  or  brother,  or  both,  the  re- 
quest was  referred  to  the  wife,  who  told  Cunningham  to  speak 
out  what  he  had  to  say  in  presence  of  the  company.     He  was 
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then  sitting  on  the  bedside,  or  upon  a  chair  near  by.  He  bent 
down  and  spoke  in  a  whisper  to  his  wife.  The  others  could  not 
hear  all  he  said,  but  the  uncontradicted  statement  of  the  wife 
is  to  the  effect  that  he  urged  her  to  stop  the  "prosecution"  against 
him ;  referring  generally  to  all  the  legal  proceedings  then  pend 
ing.  She  put  him  off,  promising  to  answer  him  definitely  when 
she  got  better;  being  afraid,  she  stated,  to  flatly  refuse  his  re- 
quest. From  this  point  the  statements  of  the  witnesses  are  con- 
flicting and  somewhat  confused.  There  is  evidence  tending  to 
show  that  Cunningham,  after  some  hesitation,  said,  substan- 
tially, that  the  defendant  would  do  all  he  could  to  prevent  a 
reconciliation,  to  which  defendant  replied,  "Excuse  me,  but 
you  are  telling  an  untruth."  Some  of  the  witnesses  say  that 
the  reply  was,  "Jack  (referring  to  Cunningham),  you  are  a 
damned  liar."  Cunningham  had  lost  his  right  arm.  During 
the  conversation  he  had  been  sitting  with  his  left  side  toward 
his  wife.  When  this  language  was  used,  the  mother  began  to 
urge  Cunningham  to  go ;  saying  that  the  interview  had  already 
been  too  long,  the  wife  being  made  nervous  by  his  presence. 
Some  of  the  state's  witnesses  say  that  he  started  to  leave,  saying 
to  the  defendant :  "Never  mind  now,  Llewellyn.  Cut  that  out. 
I  don't  want  any  trouble."  This  exhortation  was  also  made  by 
McKinstry,  who  said  to  defendant:  "Don't  have  any  trouble 
here.  This  is  no  place  to  have  any  trouble."  Other  witnesses — 
among  them  defendant  and  Mrs.  Cunningham — stated  that  Cun- 
ningham, instead  of  going,  as  he  was  urged  to  do,  drew  a  dirk 
from  under  his  coat,  and  leaned  over  his  wife,  attempting  to 
stab  her,  and  that  thereupon  the  defendant  drew  his  revolver 
and  emptied  its  contents  into  the  body  of  Cunningham.  Some 
of  the  witnesses  state  that  only  one  shot  was  Sred.  Others 
swear  that  five  or  six  were  fired,  and  that,  as  Cunningham  sank 
to  the  floor,  the  dirk  fell  from  his  hands,  among  the  bedclothes, 
where  it  was  afterwards  found.  Beyond  any  dispute,  at  least 
three  shots  were  fired,  as  is  shown  by  the  wounds  upon  the  body 
of  deceased.  McKinstry,  the  only  eyewitness  of  the  tragedy 
who  testified  for  the  state,  says  that  he  saw  no  knife  until  after 
the  homicide,  and  after  the  body  had  been  removed  to  an  ad- 
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joining  room.  Upon  examination  there  was  found  upon  the 
back  of  the  body,  between  the  left  shoulder  blade  and  the  spinal 
column,  a  wound  one-half  inch  in  length  and  about  three-quar- 
ters of  an  inch  in  depth,  apparently  made  by  a  stab  with  a  knife 
or  other  sharp  instrument  The  defendant  knew  that  the  de- 
ceased and  his  sister  intended  to  have  an  interview  about  noon 
on  the  day  of  the  killing,  and  was  at  the  house  of  his  mother 
in  order  to  be  present ;  his  sister  having  expressed  a  wish  to  have 
him  present.  He  explains  his  possession  of  the  revolver  at  that 
time  by  saying  that  he  had  put  it  into  his  pocket,  intending  to 
go  out  upon  the  hills  with  his  little  nephew,  the  son  of  deceased, 
to  hunt  jackrabbits,  and  had  already  started  from  the  house  for 
that  purpose,  when,  observing  the  deceased  approaching,  he  re- 
turned, in  order  to  be  present  at  the  interview.  There  was  evi- 
dence of  previous  threats  by  the  deceased  against  his  wife.  Mc- 
Kinstry  stated  in  another  place  in  his  testimony  that,  when  he 
first  saw  the  dirk,  the  defendant  had  it  in  one  hand,  and  the 
revolver  in  the  other,  and  that  he  held  it  up,  saying  that  the 
deceased  had  it  and  was  going  to  stab  with  it,  but  did  not  say 
whom  he  was  going  to  stab. 

This  brief  statement  gives  a  fair  general  view  of  the  evidence 
submitted  to  the  jury. 

Mr.  Lewis  A.  Smith,  Messrs.  McIIatton  &  Cotter,  and  Mr. 
E.  S.  Booth,  for  Appellant. 

Mr.  James  Donovan,  Attorney  General,  and  Mr.  Peter  Breen, 
for  the  State. 

The  evidence  of  prior  assaults  by  the  deceased  upon  his 
wife  wTas  properly  excluded;  such  alleged  assaults  were  too 
remote.      (Monroe  v.  State,  5  Ga.  85;  People  v.  Henderson, 

28  Cal.  466;  Foster  v.  State,  70  Miss.755;  Newcorrib  v.  State, 
37  Miss.  283,  400.) 

The  defendant  cannot  prove  threats  made  by  the  deceased, 
without  also  proving  that  such  threats  came  to  his  knowledge 
before  the  killing.     (Powell  v.  State,  19  Ala.  577 ;  Rogers  v. 
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State,  62  Ala.  170;  Coker  v.  State,  20  Ark.  53;  Vann  v. 
State,  83  Ga.  44;  State  v.  itfate*/,  44  la.  104;  State  v.  Elliott, 
45  la.  486;  State  v.  Sullivan,  51  la.  142;  State  v.  McCoy,  29 
La.  Ann.  593;  State  v.  fw^n  33  Liu  Ann.  1344;  State  v. 
Chevalier,  36  La.  Ann.  81;  State  v.  Jackson,  17  Mo.  544; 
People  v.  Henderson,  28  Cal.  466;  People  v.  Lombard,  17 
Cal.  317;  Newcoirib  v.  State,  37  Miss.  383;  Zrwi#o  v.  State, 
29  Ga.  470;  Fat^Jm  v.  State,  8  Ga.  731;  Wilson  v.  State,  17 
L.  R  A.  645 ;  State  v.  Bowser,  42  La,  Ann.  936 ;  State  v.  Dum- 
phy,  4  Minn.  438 ;  Davidson  v.  People,  4  Colo.  147 ;  Bor?rf  v. 
State,  21  Fla.  752.) 

The  giving  of  an  erroneous  instruction  is  harmless  where  de- 
fendant is  acquitted  of  the  offense  charged  to  which  the  in- 
struction applied.  (State  v.  Stockivell,  106  Mo.  36;  State  v. 
Mcintosh,  40  S.  Car.  349 ;  People  v.  Swift,  66  Cal.  348 ;  State 
v.  Murphy,  61  Me.  56;  People  v.  Boling,  83  Cal.  380;  Mackey 
v.  People,  2  Colo.  13 ;  State  v.  Fmter,  72  Iowa,  627 ;  People 
v.  Wallace,  101  Cal.  281.) 

MR,  CHIEF  JUSTICE  RRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

1.  It  is  argued  by  counsel  for  defendant  that  the  evidence 
is  insufficient  to  warrant  any  other  finding  than  that  of  justi- 
fiable homicide.  With  this  view  we  cannot  agree.  The  state's 
theory  of  the  case  at  the  trial  was  that  the  circumstance*  all 
tended  to  show  deliberate,  premeditated  murder,  and  that,  in 
stead  of  being  present  merely  for  the  purpose  of  protecting  his 
sister  from  any  violence  intended  or  threatened  by  the  deceased, 
the  defendant  armed  himself  and  sought  an  excuse  to  kill  Cun- 
ningham, and  did  kill  him  without  the  slightest  provocation, 
other  than  the  charge  that  the  defendant  was  active  in  prevent- 
ing a  reconciliation  between  Cunningham  and  his  wife.  In 
support  of  this  theory,  it  is  argued  that  the  wound  Tipon  the 
back  of  the  deceased  indicated  conclusively  that  the  dirk  was 
drawn  and  used  by  the  defendant,  or,  in  any  event,  by  some 
other  person  than  the  deceased,  and  that  the  statements  of  Mrs. 
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Cunningham  and  the  defendant — hostile  and  interested  wit- 
nesses— that  the  deceased  drew  and  used  it  in  an  assault  upon 
the  former  is  manifestly  false.  This  view  of  the  state's  evi- 
dence, it  is  said,  coupled  with  the  additional  fact  that  McKin- 
stry,  a  disinterested  witness,  did  not  see  the  dirk  until  after  the 
shooting  was  over,  and  then  only  in  the  hands  of  the  defendant, 
who  showed  it  to  the  witness,  stating  that  the  deceased  had  the 
weapon  and  was  going  to  stab  with  it,  and  withoiit  stating 
whom  he  was  going  to  stab,  would  have  sustained  a  verdict  of 
murder  in  either  degree.  Without  pausing  to  discuss  the  vari- 
ous inferences  which  might  find  siibstantial  foundation  in  the 
evidence,  we  are  satisfied  that  the  finding  of  the  jury  was  fully 
justified,  and  that  this  court  should  not  say,  as  a  matter  of 
law,  that  the  trial  court  erred  in  refusing  to  set  aside  their 
verdict.  With  the  credibility  of  witnesses  this  court  has  noth- 
ing to  do ;  the  determination  of  all  questions  of  fact  belonging 
exclusively  to  the  trial  court,  whose  findings  upon  them  are 
conclusive  upon  appeal.  Furthermore,  for  reasons  appearing 
hereafter,  the  judgment  and  order  must  be  reversed.  We  shall 
therefore  not  express  an  opinion  as  to  whether  the  theory  of 
the  attorney  general  is  supported  by  the  evidence. 

2.  The  defendant  offered  evidence  tending  to  show  that 
during  the  year  1900,  and  prior  to  November  30th,  the  date 
at  which  the  deceased  had  assaulted  his  wife  with  a  knife,  he 
made  two  other  felonious  assaults  upon  her,  and  that  the  de-t 
fendant  had  knowledge  of  them.  This  offer  was  made  upon 
the  theory  that  the  homicide  was  justifiable,  since  it  was  done 
in  resisting  an  attempt  to  commit  murder  upon  a  third  person, 
and  any  fact  which  would  have  been  competent  for  the  jury  to 
consider,  had  the  alleged  assault  out  of  which  the  homicide 
grew  been  made  upon  the  defendant  himself,  was  competent 
evidence  to  sustain  his  defense  in  this  case.  The  court  ex- 
cluded the  evidence,  and  the  defendant  assigns  error. 

Our  Penal  Code  (Section  361)  declares  that  a  homicide  is 
justifiable  by  any  person  "when  resisting  any  attempt  to  mur- 
der any  person,  or  to  commit  a  felony,  or  to  do  some  great 
bodily  injury  upon  any  person."     Ujider  Section  362  of  the 
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same  Code,  in  order  to  justify  the  homicide,  a  bare  fear  upon 
the  part  of  the  defendant  that  murder,  or  other  felony,  or  great 
bodily  harm,  is  about  to  be  committed  on  such  other  person,  is 
not  sufficient,  but  the  circumstances  must  be  such  as  to  excite 
the  fear  of  a  reasonable  person — in  other  words,  the  defendant 
is  not  required  to  wait  until  a  felony  is  actually  about  to  be 
committed,  but  he  may  act  upon  appearances  which  are  suffi- 
cient to  excite  the  apprehensions  of  a  reasonable  person  in  the 
same  situation.  The  provisions  of  the  statute  put  persons  act- 
ing in  defense  of  others  upon  the  same  plane  as  those  acting 
in  defense  of  themselves.  Every  fact,  therefore,  which  would 
be  competent  to  establish  justification  in  the  one  case  would, 
for  the  same  reasons,  be  competent  to  establish  it  in  the  other. 
If  the  defense  were  that  the  killing  had  been  done  to  preserve 
the  life  of  the  defendant,  or  to  secure  his  person  against  great 
bodily  harm,  the  fact  that  there  had  been  previous  difficulties 
between  him  and  the  deceased  would  clearly  have  been  com- 
petent against  him,  to  show  the  condition  of  feeling  theretofore 
existing  between  them,  and  as  tending  to  show  malice  or  mo- 
tive. (State  v.  Skafer,  26  Mont.  11,  66  Pac.  463.)  If  offered 
by  the  defendant  in  such  case,  they  would  be  competent,  as 
tending  to  enlighten  the  jury  as  to  who  was  the  assailant,  and 
whether  or  not  the  defendant  really  and  in  good  faith  believed 
himself  to  be  in  danger  of  death  or  of  suffering  great  bodily 
harm.  So,  also,  the  condition  of  mind  which  was  known  by  the 
defendant  to  have  been  entertained  by  Cunningham  against 
his  wife,  as  manifested  by  these  acts  of  violence  toward  her, 
would  tend  directly  to  show  whether  the  appearances  were  such 
as  to  arouse  fear  in  the  defendant  that  she  was  in  danger  of 
death  or  of  great  bodily  harm.  The  motions  made  by  Cun- 
ningham at  the  time  were  to  be  interpreted  by  defendant,  act- 
ing in  good  faith,  as  a  reasonable  man,  in  the  light  of  such 
knowledge  as  he  had  of  the  condition  of  mind  Cunningham 
had  theretofore  manifested  toward  his  wife,  and  he  was  enti- 
tled to  act  upon  them  under  the  interpretation  thus  given  them. 
It  is  entirely  clear  that  any  reasonable  man,  seeing  one  person 
about  to  commit  an  assault  upon  another,  would  upon  the  in- 
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stant  call  to  mind  such  previous  assault  upon  the  same  person, 
of  which  he  had  knowledge,  exactly  in  the  same  way  that  he 
would  recall  like  assaults  upon  himself,  and  he  would  be  enti- 
tled to  act  upon  the  appearances  in  the  one  case  as  well  as  in 
the  other.  The  jury,  with  knowledge  of  these  conditions  char- 
acterizing the  acts  of  both  parties,  might  conclude  that  the 
defendant  acted  in  good  faith  in  defense  of  the  wife,  and  not 
from  unlawful  motives.  (State  v.  Peterson,  24  Mont.  81,  60 
Pac.  809.)  The  court  had  admitted  evidence  of  the  assault  of 
November  30th  upon  this  theory.  Evidence  showing  the  others 
was  excluded  upon  the  ground  that  they  were  too  remote.  This 
was  prejudicial  error.  Their  remoteness  went  altogether  to  the 
weight  that  should  be  given  them,  and  not  to  their  competency. 
3.  The  court  admitted  in  evidence  two  alleged  insurance 
policies  effected  by  Cunningham  upon  his  own  life,  and  made 
payable  to  his  wife.  This  was  done  upon  the  theory  that  the 
evidence  tended  to  show  motive.  Defendant's  counsel  objected 
to  the  introduction  of  them  on  the  ground  that  they  were  in- 
competent and  immaterial.  They  were  admitted  upon  the 
promise  of  the  county  attorney  that  he  would  thereafter  show 
that  they  were  valid,  subsisting  policies,  and  their  existence 
known  to  the  defendant.  Such  supplementary  proof  was  not 
made.  The  defendant,  however,  made  no  motion  to  have  the 
evidence  stricken  from  the  record.  As  the  cause  must  be  tried 
again,  it  is  pertinent  to  remark  in  this  connection  that  while 
"any  evidence  that  tends  to  show  that  defendant  had  a  motive 
for  killing  the  deceased  is  always  relevant,  as  rendering  more 
probable  the  fact  that  he  did  kill  him"  (State  v.  Lwcey,  24 
Mont  295,  61  Pac.  994),  such  evidence  must,  always,  in  some 
slight  degree,  at  least,  tend  to  establish  the  probability  of  the- 
existence  of  the  motive  alleged.  The  defendant  could  not  pos- 
sibly have  entertained  any  purpose  to  murder  the  deceased  in 
order  to  secure  the  payment  of  the  policies  to  the  wife,  as  the 
state  sought  to  show,  without  knowledge  of  the  fact  of  their 
existence.  Nor  would  the  additional  fact  that  he  knew  of  their 
existence  render  them  of  any  evidentiary  value  or  pertinence 
in  the  absence  of  some  showing  that  they  were  valid,  subsisting 
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contracts,  or  that  the  defendant  believed  them  to  be  such.  As 
the  evidence  was  left  at  the  close  of  the  state's  case,  the  court 
should  have  stricken  it  out  of  its  own  motion, 

4.  There  was  offered  on  behalf  of  the  defendant  evidence 
of  threats  made  by  the  deceased  against  his  wife  on  November 
30th,  soon  after  the  assault  was  committed  on  that  day,  and  on 
the  morning  of  the  day  of  the  killing,  which  had  not  been  com- 
municated to  the  defendant.  Thi9  was  excluded  on  the  ground 
that  such  evidence  "is  only  allowed  where  there  is  no  other 
way  of  proving  who  is  the  aggressor."  In  determining  the 
competency  cf  this  evidence,  it  must  be  borne  in  mind  that 
evidence  had  already  been  given  tending  to  show  that  the  homi- 
cide was  justifiable  upon  the  ground  that  the  accused  was  de- 
fending his  sister  against  an  attempt  to  take  her  life  or  to  in- 
flict upon  her  great  bodily  injury;  thu9  presenting,  upon  dis- 
puted testimony,  a  question  for  the  jury  to  decide.  It  was 
their  duty  to  inquire  whether  the  assault  was  in  fact  made  by 
the  deceased  in  the  first  instance,  and  whether,  if  such  were  the 
case,  his  acts,  interpreted  in  the  light  of  all  the  surrounding 
circumstances,  were  sufficient  to  create  in  the  mind  of  the  de- 
fendant a  reasonable  fear  that  Mrs.  Cunningham  was  in  danger 
of  losing  her  life  or  of  receiving  great  bodily  harm  at  the  hands 
of  the  deceased.  Evidence  of  communicated  threats  is  always 
admissible  in  such  cases,  as  tending  to  show  that  at  the  time 
the  homicide  was  committed  there  was  in  the  mind  of  the  de- 
fendant a  belief  that  the  acts  and  motions  of  the  deceased 
meant  imminent  peril  to  himself.  Aided  by  it,  the  jury  can 
intelligently  answer  the  question  whether  the  deceased  probably 
intended  to  carry  them  into  effect,  and  whether  the  defendant 
acted  upon  the  belief  that  such  was  the  case.  The  extent  of  the 
probability  that  the  deceased  entertained  such  intentions  would 
be  the  precise  extent  of  the  justification  of  the  act  of  the  de- 
fendant "Previous  uncommunicated  threats  of  the  decedent 
against  the  defendant  are  admissible  as  evidence  of  the  dece- 
dent's animus,  where  a  controversy  exists  as  to  who  was 
the  assailant,  or  as  to  whether  overt  acts  were  then  committed 
by  the  decedent  which  were  sufficient  to  create  in  the  mind  of 
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the  defendant  a  reasonable  fear  that  he  was  in  imminent  dan- 
ger of  suffering  great  bodily  harm  or  of  losing  his  life  at  the 
hands  of  the  decedent."  (State  v.  Shadwell,  26  Mont.  52,  QO 
Pac.  508.)  The  controversy  as  to  who  was  in  the  wrong  can 
be  correctly  determined  only  by  revealing  to  the  jury,  so  far  as 
may  be,  the  exact  relations,  actions,  and  intentions  of  the  par- 
ties to  the  affray,  so  that  the  jury  may  give  due  weight  to 
eveiy  fact  which  influenced  the  mind  of  the  defendant.  As 
we  have  already  said,  evidence  which  would  have  been  compe- 
tent had  the  homicide  been  committed  by  defendant  to  repel 
an  alleged  felonious  assault  against  himself,  was  for  the  same 
reason  competent  in  favor  of  defendant  when  he  acted  for  a 
third  person,  which  he  alleges  as  a  justification  in  the  present 
case.  It  was  prejudicial  error  to  exclude  the  evidence  offered. 
5.  Among  other  instructions  submitted  to  the  jury,  the 
court  gave  one  embodying  a  definition  of  what  is  meant  by  the 
term  "preponderance  of  the  evidence,"  and  directing  the  jury 
how  they  should  proceed  in  order  to  determine  on  which  side 
of  the  controversy  it  lay.  In  view  of  the  other  instructions 
given,  it  may  be  that  this  was  not  prejudicial  error,  but  such 
an  instruction  has  no  place  in  a  criminal  trial.  It  is  scarcely 
necessary  to  remark  that  the  guilt  of  the  defendant  must  be 
made  out  by  evidence  sufficient  to  establish  every  element  of 
the  crime  charged,  or  of  any  included  therein,  of  which  the 
defendant  may  be  convicted,  to  the  satisfaction  of  the  jury, 
beyond  a  reasonable  doubt.  In  this  state  it  is  now  the  estab- 
lished rule  that  even  where  the  so-called  affirmative  defenses 
are  interposed — such  as  alibi,  insanity,  and  justifiable  homi- 
cide— no  greater  burden  rests  upon  the  defendant  than  to  in- 
troduce sufficient  evidence  to  raise  a  reasonable  doubt.  This 
rule  has  been  applied  in  the  construction  of  Section 
2081  of  the  Penal  Code;  the  cases  cited  by  the  at- 
torney general  (Territory  v.  Rowand,  8  Mont  110,  19  Pac. 
595;  Territory  v.  Edmonson,  4  Mont.  141,  1  Pac.  738,  and 
like  cases)  laying  down  a  different  rule,  having  been  disap- 
proved. (State  v.  Peel,  23  Mont  538,  59  Pac.  169,  75  Am. 
St.  Hop.  529.) 
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6.  The  court  gave  the  definition  of  murder  in  the  words  of 
the  statute.  Then  followed  the  statutory  definitions  of  murder 
of  the  first  and  second  degreesj  of  manslaughter,  and  of  justi- 
fiable homicide;  but  no  additional  instruction  was  given,  dis- 
tinguishing between  murder  of  the  first  and  second  degrees. 
This  was  error.  like  instructions  were  considered  by  this 
court  in  State  v.  Baker,  13  Mont  160,  32  Pac.  647,  and  State 
v.  Shafer,  26  Mont.  11,  6  Pac  463 ;  and  it  was  there  held  that 
it  should  not  be  left  to  the  jury  to  draw  this  distinction  for 
themselves,  but  that  it  is  the  duty  of  the  court  to  do  it  for  them, 
whether  requested  by  counsel  or  not.  If  there  were  no  other 
■error  in  the  case,  we  should  hold  that  this  lapse  in  the  instruc- 
tions was  not  prejudicial,  because  the  defendant  was  convicted 
of  manslaughter  only.  He  therefore  would  not  be  in  a  position 
to  complain ;  nor  would  it  be  necessary  to  notice  it  at  all,  were 
it  the  established  rule  in  this  state  that  upon  a  charge  of  mur- 
der a  verdict  of  manslaughter  acquits  the  defendant  of  murder. 
It  was  suggested  in  the  argument  that  this  is  the  rule.  The 
question  does  not  properly  arise  in  this  case;  however,  and  we 
refrain  from  expressing  any  opinion  upon  it  until  it  does  prop- 
erly arise,  and  the  court  has  the  benefit  of  full  argument 

Several  other  errors  are  assigned.  The  suggestions  already 
made  are  deemed  sufficient  to  guide  the  district  court  upon 
another  trial. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 
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MAHONEY,  Respondent,  v.  BUTTE  HARDWARE       |2J5 
COMPANY,  Appellant. 

(No.  1,364.) 
(Submitted  February  24,  1903.     Decided  March  6,  1903.) 

Corporations — Ultra  Vires — Law  of  the  Case. 

1.      Statement  on  a  former  appeal  that  it  was  not  ultra  vires  for  defendant, 

a   corporation,   to  purchase  from  plaintiff  certain   claims  against  a  third 

party,  constitutes  the  law  of  the  case. 
'2.      It  Is  not  ultra  vires  for  a  corporation  in  the  hardware  business  to  purchase 

a  claim  against  a  third  party  secured  by  lien,  where  the  purchase  is  made 

In  good  faith  and  for  the  protection  of  Its  own  interests. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say,  Judge. 

Action  by  Edward  L.  Mahoney  against  the  Butte  Hardware 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order 
•denying  a  new  trial,  defendant  appeals.     Affirmed. 

Mr.  Bernard  Noon,  and  Messrs.  McBride  &  McBride,  for 
Appellant 

The  ratification  of  an  unauthorized  contract,  to  be  effectual 
and  binding  on  the  one  sought  to  be  bound  as  principal,  must  be 
shown  to  have  been  made  by  him  with  full  knowledge  of  all  the 
material  facts  connected  with  the  transaction  to  which  it  relates, 
and  that  the  existence  of  the  contract,  its  nature  and  considera- 
tion, were  known  to  him.  (Wheeler  v.  N.  W.  S.  Co.,  39  Fed. 
347-350 ;  Owens  v.  Hull,  9  Pet.  607-629 ;  Benneck  v.  Ins.  Co., 
105  IT.  S.  360 ;  Blue  &  Field  v.  Bank,  121  U.  S.  135 ;  Rolling 
Mill  v.  B.  B.  Co.,  5  Fed.  852 ;  McLennan  v.  Whitely,  15  Fed. 
322;  Dickinson  v.  Conway,  12  Allen,  487-491.) 

The  burden  is  upon  plaintiff  asserting  ratification,  to  show 
that  a  ratification  was  made  under  such  circumstances  as  to  be 
binding  upon  the  party  claimed  to  be  bound  as  principal,  and 
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that  all  material  facts  were  known  to  him.  (Combs  v.  Scott, 
12  Allen,  493,  496 ;  Hardiman  v.  Ford,  12  Ga.  205 ;  Wheeler 
v.  N.  W.  S.  Co.,  39  Fed.  347-350.) 

The  burden  was  on  plaintiff  to  show  his  authority.  (First 
National  Bank  v.  Ocean  National  Bank,  60  N.  Y.  290 ;  Finch 
v.  Kent,  61  Pac.  652 ;  Bank  of  Deer  Lodge  v.  Hope  Mining 
Co.,  3  Mont,  146;  Helena  National  Bank  v.  Rocky  ML  Tel. 
Co.,  20  Mont  379 ;  B.  &  B.  Co.  v.  M.  0.  P.  Co.,  21  Mont. 
539.) 

Instructions  stating  the  law  correctly  should  not  be  given  if 
they  would  mislead  the  jury.  (Huntoon  v.  Lloyd,  7  Mont. 
365-372;  Boucher  v.  Mulvehill,  1  Mont.  379;  Goodkind  v. 
Gilliam,  19  Mont  388.) 

Instructions  should  not  be  given  unless  applicable,  and  war- 
ranted by  the  testimony.  (Dupont  v.  McAdoic,  6  Mont  230; 
Broivnell  v.  McCormack,  1  Mont.  65;  Kelly  v.  Cable  Co.,  7 
Mont  70;  Walsh  v.  Midler,  16  Mont.  188.) 

It  is  a  well  established  principle  in  the  law  of  agency  that 
one  person  cannot  make  himself  the  agent  of  another  so  as  to 
bind  the  other  by  merely  representing  that  he  is  such  agent; 
but  that  the  party  to  whom  he  makes  a  proposal  for  contract 
in  behalf  of  his  alleged  principal  is  bound  at  his  peril  to  in- 
quire and  find  out  whether  he  has  authority  so  to  contract. 
(New  Haven  &  C.  Co.  v.  Hoyden,  107  Mass.  525.) 

Third  parties  dealing  with  an  agent  are  put  upon  their  guard 
by  the  fact  that  they  are  dealing  with  an  agent  and  do  so  at 
their  own  risk.  (Rust  v.  Eaton,  24  Fed.  830 ;  Johnson  v.  Ala- 
bama Gas  &  Mfg.  Co.,  8  So.  Rep.  101 ;  Baring  v.  Pierce,  40 
Am.  Dec.  534.) 

A  principal  is  responsible  for  the  acts  of  his  agent  while  act- 
ing within  the  scope  of  his  authority,  but  courts  will  not  en- 
large his  liability.  (Bank  of  Deer  Lodge  v.  Hope  Mining  Co., 
3  Mont  146 ;  First  Nat'l  Bank  v.  Hall,  8  Mont  341-346.) 

To  charge  a  corporation  upon  the  act  of  an  officer  or  agent 
it  must  be  shown  directly  or  presumptively  either  that  the  act 
was  performed  while  in  the  discharge  of  his  ordinary  duty  in 
the  usual  course  of  business,  and  was  within  the  general  scope 
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and  apparent  sphere  of  such,  duty,  or  that  it  was*  expressly 
authorized,  or  that  it  was  performed  with  the  knowledge  and 
implied  assent  of  the  directors  of  the  corporation  or  its  author^ 
ized  officers  or  was  subsequently  authorized  by  them.  (Ab- 
bott's Trial  Evidence,  page  32,  Sec  29 ;  First  Nat'l  Bank  v. 
Ocean  Ndt'l  Bank,  60  N.  Y.  278-290.) 

There  could  be  no  ratification  except  by  the  act  of  the  board 
of  directors  after  full  knowledge  of  all  material  facts.  (Oiv- 
ings  v.  Hall,  9  Pet.  629 ;  DesMomes  Co.  v.  Tilford  M.  Co.,  70 
X.  W.  839,  841 ;  Pac.  Rolling  Mill  v.  D.  8.  &  G.  R.  Ry.  Co., 
5  Fed.  852,  858 ;  Lyndon  Mill  Co.  v.  Lyndon  L.  &  B.  Co.,  22 
Atl.  575,  577.) 

The  burden  was  on  plaintiff  to  show  Watson's  authority,  if 
any  could  be  shown,  to  make  the  agreement  claimed  by  plain- 
tiff to  have  been  made.  (Finch  v.  Kent,  61  Pac.  652 ;  Bank 
of  Deer  Lodge  v.  Hope  Mining  Co.,  3  Mont.  146 ;  Helena  Na- 
tional Bank  v.  Rocky  ML  Tel.  Co.,  20  Mont.  379 ;  ]B.  &  B. 
Co.  v.  M.  0.  P.  Co.,  21  Mpnt,  539.) 

Corporations  are  artificial  creations  existing  by  virtue  of 
law  and  organized  for  purposes  defined  in  their  charters;  and 
he  who  deals  with  one  of  them  is  chargeable  with  notice  of  the 
purpose  for  which  it  was  formed;  and  where  he  deals  with 
agents  or  officers  of  one  of  them  he  is  bound  to  know  their 
powers  and  the  extent  of  their  authority.  Corporations  like 
natural  persons  are  bound  only  by  the  acts  and  contracts  of 
their  agents  done  and  made  within  the  scope  of  their  authority. 
(Angell  &  Ames  on  Cor.,  pages  288-301 ;  Alexander  et  aL.  v. 
Caldwell  et  al.,  83  N.  T.  485 ;  Wilson  v.  Kings  County  Ry.  Co., 
114  K  Y.  487,  21  K  E.  1015-1016;  Woodruff  v.  Rochester  & 
P.  Ry.  Co.,  108  K  Y.  39,  14  N.  E.  832-834;  Farmers  &  Mer- 
chants Nat'l  Bank  v.  Smith,  77  Fed.  129-135 ;  Victoris  Gold 
Min.  Co.  r.  Fraser  et  aL.,  29  Pac  667 ;  Art.  I,  Chap.  XV,  Fifth 
Div.  Eevised  Stat  of  Montana,  1879.) 

Power  of  agent  cannot  eixceed  power  of  corporation.  The 
contract  claimed  by  plaintiff  to  have  been  made  with  defendant 
was  beyond  the  powers  of  the  corporation  to  make.  (  Relfe  v. 
Rundle,  103  TT.  §.  222-226;  Whitehurd  v.  WhUehurst,  83  Va. 
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153,  s.  c.  1  S.  E.  101 ;  Davis  v.  Old  Colony  By.  Co.,  41  Am. 
Eep.  221 ;  Memphis  Elevator  Co.  v.  Mem.  etc.  By.  Co.,  85  Tenn* 
703,  s.  c.  5  S.  W.  Rep.  52;  PI.  Boad  Co.  v.  PL  Boad  Company, 
7  Wis.  59 ;  N.  W.  Packet  Co.  v.  Shaw,  37  Wis.  655,  s.  c  19 
Am.  Rep.  781 ;  Hail  v.  Auburn  Turnpike  Co.,  27  Cal.  255,  s.  c 
87  Am.  Dec.  75,  cited  with  approval  in  Hall  v.  Crkndall,  29 
Oal.  572;  Morawetz  on  Corporations,  Vol.  2,  Sees.  579-580; 
Best  Brewing  Co.  v.  Klassen,  57  K  E.  20,  185  111.  37.) 

Mr.  John  W.  Cotter,  for  Respondent, 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

By  this  action  recovery  is  sought  by  the  plaintiff  of  the  sum 
of  $1,691.31,  the  amount  of  an  account  which  he  alleges  he 
sold  to  the  defendant  at  its  face  value,  and  which  the  defendant 
promised  to  pay.  The  account  was  for  a  boiler  sold  and  de- 
livered to  the  Shonbar  Mining  Company,  and  for  labor  done  in 
its  behalf.  Upon  a  former  appeal  to  this  court,  a  judgment  in 
favor  of  the  plaintiff  was  reversed  and  a  new  trial  granted  be- 
cause of  error  during  the  trial  in  the  exclusion  of  certain  evi- 
dence. (Mahoney  v.  Butte  Hardware  Co.,  19  Mont  377,  48 
Pac.  545.)  A  complete  statement  of  the  case  precedes  the  for- 
mer opinion.  It  is  therefore  not  necessary  to  repeat  it  here. 
By  reference  to  that  statement^  it  appears  that  the  issue  between 
the  parties  on  the  first  trial  was  whether  the  transaction  between 
the  plaintiff  and  the  manager  of  the  defendant  corporation 
amounted  to  a  sale  of  the  account,  or  whether  it  was  an  assign- 
ment of  it  only  for  the  purpose  of  collection.  Incidentally  there 
was  also  involved  the  question  whether  the  defendant  corpora- 
tion had  the  power  under  its  charter  to  make  the  purchase,  and 
also  whether  the  manager  was  authorized  to  make  it  for  the 
company.  The  plaintiff  then  contended  that  he  could  have  se- 
cured his  account  by  filing  a  statutory  notice  of  a  mechanics' 
or  furnishers'  lien,  and  that  the  purpose  of  the  purchase  by  the 
defendant  was  to  protect  a  claim  it  held  against  the  Shonbar 
Mining  Company,  which  was  unsecured,  and  therefore  inferior 
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to  that  of  the  plaintiff  and  others  of  like  character.  Upon  the 
second  trial  the  contention  was  that  the  plaintiff  was  about  to 
attach  the  property  of  the  Shonbar  Mining  Company,  and  that 
the  defendant  company,  through  its  manager,  purchased  the 
account  in  order  to  protect  its  own  unsecured  claim,  promising 
that  when  it  finally  obtained  a  sheriff's  deed  to  the  real  prop- 
erty of  the  Shonbar  Mining  Company  it  would  pay  the  plaintiff 
the  full  amount  of  his  claim.  The  defendant  contended,  as  be- 
fore, that  the  claim  was  assigned  for  the  purpose  of  collection 
only,  and  that,  though  it  had  obtained  title  to  the  property,  it 
had  obtained  it  through  the  purchase  of  other  claims  which  were 
secured  by  liens,  and  through  the  foreclosure  of  such  liens,  and 
that,  having  collected  nothing  upon  the  plaintiff's  claim,  though 
it  had  reduced  it  to  judgment  in  connection  with  its  own  claim, 
it  owed  the  plaintiff  nothing.  The  plaintiff  had  judgment,  and 
the  defendant  prosecutes  these  appeals  from  the  judgment  and 
an  order  denying  it  a  new  trial. 

Many  errors  are  assigned  upon  the  admission  and  exclusion 
of  evidence  and  upon  the  instructions  submitted  to  the  jury. 
The  point  is  also  made  that  the  evidence  is  insufficient  to  justify 
the  verdict.  In  their  briefs  counsel  have  discussed  extensively 
the  power  of  the  defendant  corporation  under  its  charter  to  pur- 
chase such  claims  for  any  purpose,  as  well  as  the  principles  of 
law  of  agency  applicable.  We  shall  not  give  special  notice  to 
any  of  the  errors  assigned.  A  careful  consideration  of  the 
record  reveals  no  prejudicial  error  in  any  ruling  of  the  court 
upon  questions  of  the  admissibility  of  evidence.  There  was 
evidence  that  the  manager  had  authority  to  purchase,  and  that 
he  did  purchase,  the  plaintiff's  account,  as  plaintiff  contended. 
Touching  the  contention  that  the  purchase  was  ultra  vires  of  the 
corporation,  this  court  on  the  former  appeal  said :  "It  was  not 
per  se  an  act  [of]  ultra  vires  for  the  appellant  to  purchase 
claims  against  the  Shonbar  Mining  Company,  secured  by  liens, 
in  order  to  protect  its  own  account  Conceding  that  it  was 
organized  to  do  a  hardware  business  only,  still  if,  in  the  course 
of  its  legitimate  business,  it  became  necessary,  in  the  tsercise 
of  business  prudence,  to  purchase  these  claims  for  the  protection 
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of  its  own  interest*  and  such  claims  were  purchased  in  good 
faith,  for  that  purpose  only,  that  would  not  have  been  a  viola- 
tion of  its  charter  or  of  the  statutes  of  the  state  pertaining  to 
corporations  of  its  character."  This  statement  became  the  law 
of  the  case,  and  is  conclusive  upon  this  appeal  We  think  it 
embodies  the  correct  view.  '  There  is  nothing  in  the  charter  of 
the  defendant  nor  in  the  laws  of  this  state  prohibiting  such  a 
transaction,  nor  was  the  transaction  inconsistent  with  the  pur- 
poses for  which  it  was  organized,  to-wit,  to  do  a  hardware  busi- 
ness. Indeed,  we  think  it  among  the  necessary  powers  of  a 
commercial  corporation  that  resort  may  be  had  by  it  to  any  ex- 
pedient not  prohibited  by  law,  and  within  the  course  of  its  le- 
gitimate business,  which  may  be  dictated  by  motives  of  pru- 
dence, to  collect  debts  due  it,  or  otherwise  to  protect  and  secure 
its  assets  for  the  benefit  of  its  stockholders,  provided  only  its 
officers  proceed  in  good  faith  and  for  that  purpose  only.  There 
is  no  difference  in  principle  between  the  purchase  of  a  claim 
which  is  or  may  be  secured  by  mechanic's  lien  and  that  of  a 
claim  which  may  be  secured  by  an  attachment  lien.  The  fact 
that  the  particular  expedient  resorted  to  proved  ineffective  to 
accomplish  the  purpose  for  which  it  was  made  does  not  alter 
the  case  or  in  any  wise  change  the  position  of  the  parties. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mr.  Justice  Milbubn,  being  ill,  did  not  hear  the  argument 
and  takes  no  part  in  the  foregoing  decision. 

Rehearing  denied  April  10,  1903. 
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STOTESBURY,  Respondent,  v.  POWER>  Appellant.       l27    m 

ra»    134 

(No.  1,477.) 
(Submitted  February  26,  1908.    Decided  March  «,  1908.) 

Express  Contract— Action — Pleading  and  Proof — Nonsuit 

Under  complaint  for  breach  of  an  express  contract  in  writing,  whereby  plaintiff 
agreed  to  deliver  to  defendant  125,000  pounds  of  barley,  to  be  paid  for  on 
completion  of  delivery,  the  breach  being  failure  to  pay,  recovery  cannot 
be  had  on  proof  of  delivery  of  17,805  pounds,  without  allegation  or  proof 
of  an  excuse  for  not  furnishing  the  remainder,  and  a  motion  for  nonsuit 
should  be  granted. 

Appeal  from  District  Court,  Gallatin  County;  F.  K.  Arm- 
strong, Judge. 

Action  by  W.  A.  Stotesbuiy  against  O.  B.  Power,  doing 
business  as  the  Belgrade  Elevator  Company.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  him  a  new  trial,  de- 
fendant appeals.    Reversed. 

Messrs.  Hartmm  &  Hartman,  for  Appellant 

Messrs.  Luce  &  Luce,  for  Respondent 

The  delivery  of  the  125,000  pounds,  "more  or  less,"  being 
subject  to  the  option  and  call  of  Mr.  Power,  the  delivery  and 
acceptance  of  the  17,805  pounds  was  a  compliance  with  the 
terms  of  the  contract  (CcUlmeyer  et  aZ.  v.  Mayor,  etc.  of  New 
York,  83  tf.  T.  116;  Merriam  v.  U.  8.,  107  U.  S.  444;  Rea  v. 
Holland  (Mich,),  12  K  W.  167 ;  15  Am.  &  Eng.  Ency.  of  Law, 
723 ;  Newmarket  on  Sales,  Sees.  261-262 ;  Meherm  v.  Ball,  8 
Pac.  886;  Oaylord  Mfg.  Co.  v.  Allen,  53  K  T.  515;  Ourney 
et  al.  v.  Atlantic,  etc.  By.  Co.,  58  N".  Y.  358 ;  Locke  v.  William- 
son, 40  Wis.  377.) 

MR  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court 
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Plaintiff  sued  defendant  to  recover  for  breach  of  a  contract 
in  writing.  The  instrument  was  in  form  a  printed  blank  filled 
out  in  writing,  and  read  as  follows: 

"This  agreement  made  the  2nd  day  of  June,  1898,  between 
W.  A.  Stotesbury  of  Belgrade,  the  party  of  the  first  part,  and 
the  Belgrade  Elevator  Company,  of  Belgrade,  Gallatin  county, 
Montana,  the  party  of  the  second  part,  witnesseth:  That  the 
said  party  of  the  first  part,  in  consideration  of,  etc.,  hereby 
covenant  with  the  said  party  of  the  second  part,  that  the  said 
party  of  the  first  part  will  deliver  to  the  said  party  of  the  second 
part,  at  its  elevator  or  storerooms  in  Belgrade,  or  loaded  on  the 
cars  at  Belgrade,  or  some  equally  near  point,  *:*  *  *  in 
sewed  sacks  or  bulk,  on  or  before  Nov.  1,  subject  to  the  option 
and  call  of  the  said  second  party  as  to  the  place  where,  the  time 
when,  and  *  *  *  whether  in  sewed  sacks  or  bulk:  125,- 
000  pounds  of  No.  1  brewing  barley  @  $1.05  per  cwt  more 
or  less.  *  *  *  And  the  said  party  of  the  second  part,  in 
consideration  of  the  said  covenants  on  the  part  of  the  said  party 
of  the  said  first  part,  hereinbefore  contained  agrees  to  and  with 
the  said  party  of  the  first  part,  that  the  said  party  cf  the  second 
part  will  pay  to  the  said  party  of  the  first  part,  or  order,  the 
price  per  cwt.,  hereinabove  set  down  opposite  to  the  grain  agreed 
to  be  delivered  *  *  *  as  hereinabove  appears,  immediately  on 
the  completion  of  the  delivery  of  said  grain  in  good  order  and 
condition  and  as  is  herein  provided  for  as  to  place,  manner  and 
time  of  delivery." 

The  complaint,  referring  to  this  contract  as  part  thereof, 
alleges  that:  "Second.  That  on  or  about  the  2d  day  of  June, 
1898,  the  defendant  agreed  to  purchase  of  the  plaintiff  his  crop 
of  barley  to  be  grown  upon  the  ranch  of  the  plaintiff  during  the 
year  A.  D.  1898,  and  agreed  to  purchase  125,000  pounds  more 
or  less  of  said  barley,  at  the  agreed  price  of  $1.05  per  hundred 
weight  for  No.  1  brewing  barley,  and  afterwards,  on  the  same 
day,  the  plaintiff  and  defendant  entered  into  a  contract  in  writ- 
ing, a  copy  of  which  is  hereto  attached,  and  marked  Exhibit  A, 
and  made  a  part  of  this  complaint 

"Third.     That  thereafter,  after  the  said  crop  of  barley  had 
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been  raised  and  harvested,  in  the  month  of  October,  A.  D.  1898, 
after  submitting  to  defendant  a  sample  of  the  said  barley  so 
raised  and  grown  by  plaintiff,  the  plaintiff,  at  the  defendant's 
request  and  call,  delivered  to  the  defendant,  at  the  warehouse  of 
the  defendant  at  Belgrade  aforesaid,  17,805  pounds  of  barley, 
being  the  total  amount  of  the  said  crop  so  raised,  in  188  sacks, 
making  a  net  amount  of  barley  so  delivered,  after  deducting  one 
pound  for  each  of  said  sacks,  of  17,617  pounds  of  barley,  so 
delivered  by  the  plaintiff  to  the  defendant. 

.  "Fourth.  That  the  said  barley  so  delivered  by  the  plaintiff 
as  aforesaid  was  Xo.  1  brewing  barley,  and  was  accepted  and 
received  by  the  defendant  from  the  plaintiff,  after  due  exami- 
nation, and  the  said  barley  for  more  than  three  weeks  last  past 
has  been  in  the  possession  of  the  defendant,  and  retained  as 
defendant's  property  under  said  contract. 

"Fifth.  That  the  plaintiff  has  fully  complied  with  the  terms 
of  said  contract  on  his  part,  but  the  defendant  has  failed  and 
refused,  and  still  refuses,  to  pay  to  the  plaintiff  the  purchase 
price  of  said  barley  so  sold  and  delivered  to  the  defendant  by 
the  plaintiff,  to-wit,  the  sum  of  $184.07,  no  part  of  which  has 
Ik  en  paid  to  plaintiff,  and  which  has  l>cen  withheld  from  the 
plaintiff  since  the  20th  day  of  October,  A.  D.  1808,  by  an  un- 
reasonable and  vexatious  delay,  and  has  since  that  date  been 
due  and  payable  from  defendant  to  the  plaintiff.'' 

The  complaint  also  states  that  the  defendant  company  and 
the  defendant.  Power  are  one,  ho  doing  business  under  the  name 
and  style  of  Belgrade  Elevator  Company. 

The  defendant  demurred  on  four  grounds,  the  only  one  neces- 
sary to  notice  herein  being  alleged  want  of  substance.  The  de- 
murrer was  overruled.  The  plaintiff  introduced  evidence  show- 
ing the  delivery  of  17,805  pounds  of  barley,  and  tending  to 
show  that  the  quality  was  that  agreed  upon.  He  failed  to  show 
a  waiver  by  the  defendant  of  any  of  the  terms  of  the  contract. 
After  this  evidence  was  introduced,  he  withdrew  all  evidence 
tending  to  show  the  quality  of  the  grain.  Thereupon,  the  plain- 
tiff having  rested,  the  defendant  moved  for  an  order  of  nonsuit 
upon  the  grounds  that  the  suit  was  for  breach  of  an  express  con- 
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tract  in  writing,  and  that  there  waa  no  evidence  that  the  agree- 
ment was  complied  with  by  the  delivery  of  the  17,805  pounds 
of  barley  appearing  by  the  evidence  to  have  been  delivered,  and 
that  there  did  not  appear  any  excuse  for  the  noncompliance 
with  the  terms  of  the  contract ;  that  there  was  not  any  evidence 
tending  to  show  that  the  barley  delivered  was  of  the  quality 
agreed  upon ;  that  there  did  not  appear  U>  be  any  waiver  of  the 
condition  that  payment  should  be  made  after  the  delivery  of 
the  quantity  which  plaintiff  agreed  to  deliver — in  short,  that 
there  was  no  evidence  showing,  or  tending  to  show,  that  the 
plaintiff  had  complied  with  the  agreement  in  any  particular; 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  that  if  the  defendant  was  indebted  to  the  plain- 
tiff at  all  it  was  upon  a  "quantum  meruit,"  and  that  the  com- 
plaint would  not  "sustain  a  suit  upon  a  quantum  meruit  for  the 
value  of  17,805  pounds  of  barley  delivered."  The  court  denied 
the  motion  for  an  order  of  nonsuit.  Defendant  stood  upon  his 
motion.  Thereupon  the  court,  of  its  own  motion,  discharged 
the  jury  from  the  further  consideration  of  the  cause,  neither 
plaintiff  nor  defendant  objecting.  Several  days  thereafter  the 
court  found  for  plaintiff,  after  allowing  a  counterclaim,  which 
plaintiff  admitted,  and  rendered  judgment  for  plaintiff  for  the 
full  amount  of  his  claim,  less  the  amount  of  the  counterclaim. 
From  the  judgment  and  an  order  overruling  defendant's  motion 
for  a  new  trial  this  appeal  is  prosecuted. 

We  think  the  court  erred  in  not  granting  the  motion  for  non- 
suit. The  complaint  is  upon  breach  of  an  express  contract  in 
writing.  Without  passing  upon  the  question  whether  the  com- 
plaint states  any  cause  of  action,  it  is  sufficient  to  say  that  plain- 
tiff could  not,  under  the  express  contract,  recover  upon  mere 
proof  that  he,  instead  of  furnishing  approximately  125,000 
pounds  of  barley,  had  delivered  only  the  comparatively  small 
quantity  of  17,805  pounds,  without  alleging  or  proving  a  suffi- 
cient excuse  in  law  why  he  had  not  furnished  the  quantity 
which  he  agreed  to  deliver.  Perhaps  he  might,  if  his  evidence 
warranted,  have  recovered  upon  a  quantum  valebat,  if  he  had 
asked  and  obtained  leave  to  amend  the  complaint  to  conform  to 
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the  proof,  but  he  could  not  recover  upon  proof  that  he  made 
delivery  of  only  17,805  pounds,  whatever  the  quality  of  it  may 
have  been. 

It  is  not  necessary  to  enlarge  this  opinion  by  discussion  of 
any  other  point  raised  by  the  appellant. 

The  judgment  and  order  must  be  reversed. 

Reversed  and  remanded. 


MANTLE,  Kespondent,  v.  SPECULATOR  MINING 
COMPANY,  Appelant. 

(No.  1,873.) 
(Submitted  February  19,  1903.     Decided  March  6,  1903.) 

Mines  and  Mining — Mining  Cladm  —  Conveyaavce  —  Express 
Trust — Action  to  Enforce — Statute  of  Limitations — Suspen- 
sion— Action  Pending  —  Operation  of  Mine — Injunction — 
A  ccouniing — Laches. 

1.  The  statute  of  limitations  (Complied  Statutes  1887,  First  Division,  Sec. 
47;  Code  of  Civil  Procedure  1895,  Sec.  518)  applies  to  suits  In  equity  as 
well  as  to  actions  at  law. 

2.  As  between  the  trustee  of  an  express  trust  and  the  cestui  que  trust,  the 
statute  of  limitations  commences  to  run  from  the  date  of  the  disavowal  of 
the  trust  by  the  trustee,  and  knowledge  of  such  disavowal  by  the  cestui 
que  trust. 

3.  Plaintiff  and  L.  purchased  in  1884  an  undivided  interest  in  a  mining  claim, 
and  by  mutual  oral  agreement  the  title  was  taken  in  L.'s  name ;  L.  con- 
tinued to  so  hold  the  property  until  1&93,  at  which  time  plaintiff  de- 
manded a  deed  for  his  interest,  and  L.  refused  to  make  the  deed,  disavowed 
the  trust  and  denied  plaintiff's  interest  in  the  property.  Held,  that  an 
action  commenced  by  plaintiff  in  1902  against  a  purchaser  of  the  property 
at  judicial  sale,  to  secure  a  decree  adjudging  plaintiff  the  owner  of  a  certain 
interest  therein,  for  an  accounting  for  ores  extracted  by  defendant,  and 
for  an  Injunction  restraining  defendant  from  removing  ores  therefrom, — 
was  barred  by  the  statute  of  limitations. 

4.  The  pendency  of  another  suit  operates  to  suspend  the  statute  of  limitations 
only  as  to  the  particular  suit  brought,  and  not  as  to  the  cause  of  action 
there  involved. 

5.  In  an  action  to  restrain  defendant  from  working  mining  property;  held, 
that,  under  the  particular  circumstances,  plaintiff's  right  to  an  injunction 
was  barred  by  his  laches. 
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Appeal  from  District  Court,  Silver  Bow  County;  E.  W. 
Harney,  Judge. 

Bill  by  Lee  Mantle  against  the  Speculator  Mining  Com- 
pany for  an  accounting  of  ore  extracted,  and  for  an  injunction 
restraining  defendant's  further  operation  of  a  mine.  From  an 
order  granting  an  injunction  pendente  lite,  defendant  appeals. 
Reversed. 

Statement  of  the  Case. 

On  March  20,  1W2,  the  plaintiff.  Mantle,  c  minenced  this 
action  in  the  district  court  to  secure  a  decree  adjudging  him 
to  Ik?  the  owner  of  an  undivided  one-sixteenth  interest  in  the 
Speculator  minim?  claim,  situate  in  Silver  Bow  county,  Mon- 
tana. f«»r  an  accounting  for  ores  extracted  by  the  defendant 
company,  and  for  an  injunction  restraining  the  defendant  from 
further  removing  ores  from  the  property.  The  complaint  sets 
forth  in  detail  the  source  and  history  of  the  plaintiff's  interest 
in  the  property,  to  the  effect  that  in  1SS4  plaintiff  and  Patrick 
Lanrey  purchased  an  undivided  one-eighth  interest  in  the  prop- 
erty, each  paying  one-half  of  the  purchase  price;  that  by  mutual, 
oral  agreement  the  title  was  taken  in  Largey 's  name;  that  Lar- 
gey continued  to  so  hold  the  property  until  1S03,  when  Mantle 
demanded  a  deed  for  his  one-sixteenth  interest;  that  Largey 
refused  to  make  the  deed,  and  then  and  there  disavowed  any 
tru-t  relation  as  then  exiting  between  them,  and  denied  to 
Mantle  that  he  (Mantle)  had  any  interest  in  the  property  what- 
ever; that  immediately  thereafter,  in  December,  1893,  Mantle 
commenced  an  action  against  Largey  to  establish  and  enforce  the 
trust,  to  secure  a  decree*  awarding  him  an  undivided  ono-six- 
teenth  interest  in  the  property,  and  for  an  accounting  from 
Largey  for  ores  extracted  from  the  claim ;  and  that  that  action 
is  now  pending  undetermined  in  the  district  court,  and  was  at 
the  date  of  the  commencement  of  this  action.  The  complaint 
then  recites  the  history  of  the  organization  of  the  defendant 
company  in  June,  1001 ;  its  purchase  of  the  whole  of  the  Specu- 
lator property  at  a  judicial  sale  ordered  by  the  United  States 
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district  court  in  an  action  in  partition  therein  pending,  wherein 
the  Largey  heirs  were  plaintiffs  and  John  A.  Creighton  was 
defendant ;  and  the  fact  that  the  defendant  company  has  from 
June,  1901,  to  March,  1902,  extracted  $1,500,000  worth  of 
ores  from  the  property,  and  is  still  continuing  to  mine  the  same, 
and  to  appropriate  to  its  own  use  the  proceeds  from  the  ores 
taken  therefrom. 

An  order  to  show  cause  was  issued,  and  upon  the  return  there- 
of the  defendant  company  filed  its  answer,  putting  in  issue  the 
material  allegations  of  the  plaintiff's  complaint,  and  alleging 
that  plaintiff's  cause  of  action  is  barred  by  the  statute  of  limi- 
tations. The  answer  further  alleges  that  in  1885  Largey  and 
all  of  the  other  owners  of  the  Speculator  lode  claim,  with  the 
knowledge  of  the  plaintiff,  executed  a  lease  and  bond  to  one 
Hurst,  under  the  terms  of  which  Hurst  had  the  option  of  pur- 
chasing the  entire  claim  for  $24,000 ;  that  af  terwards  Hurst, 
declining  to  take  or  pay  for  the  property,  assigned  his  lease 
and  bond  to  Largey  &  Creighton,  who  paid  the  several  owners 
for  their  respective  interests,  including  the  plaintiff  herein,  and 
on  or  about  the  1st  day  of  January,  1887,  went  into  possession 
of  the  property,  and  continued  thereafter  in  the  open,  notorious, 
and  adverse  possession  thereof,  until  it  was  sold  under  the  order 
of  the  United  States  district  court;  that  while  so  in  the  pos- 
session of  the  property  they  expended  large  sums  of  money  in 
exploring,  improving,  and  developing  it,  and  disclosed  and  ex- 
posed to  view  large  and  valuable  ore  bodies  therein,  by  reason 
whereof  the  property  became  many  times  more  valuable  than 
when  they  went  into  possession  of  it,  and  that  during  all  this 
time  the  plaintiff  herein  stood  by  and  permitted  such  develop- 
ment and  improvement  to  be  made  by  Largey  &  Creighton,  and 
at  no  time  prior  to  1893  made  any  claim  to  any  interest  in  the 
property  whatever;  that  therefore  the  plaintiff  was  guilty  of 
laches  which  ought  to  bar  his  right  to  relief  by  way  of  injunc- 
tion. 

Upon  the  hearing,  testimony  was  introduced,  and  the  court 
thereupon  made  an  order  granting  an  injunction  pending  the 
litigation,  from  which  order  this  appeal  is  prosecuted. 
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Messrs.  McBride  &  Mc Bride,  and  Messrs.  Forbis  &  Evans, 
for  Appellant 

Mr.  Jesse  B.  Boote,  Mr.  Frank  W.  Haskins,  and  Messrs.  Mc- 
Eaiton  &  Cotter,  for  Respondent 

MR  JUSTICE  HOLLOWAT,  after  stating  the  case,  de- 
livered the  opinion  of  the  court 

The  only  questions  necessary  for  our  consideration  are:  (1) 
Does  the  complaint  state  facts  sufficient  to  entitle  the  plaintiff 
to  an  injunction,  or,  stated  in  other  words,  does  it  affirmatively 
appear  upon  the  face  of  plaintiff's  complaint  that  his  cause  of 
action  is  barred  by  the  statute  of  limitations?  and  (2)  is  plain- 
tiff's right  to  an  injunction  barred  by  his  laches?  In  our  con- 
sideration of  the  subject,  we  will  treat  the  answer  filed  therein 
as  an  affidavit,  and  nothing  more. 

1.  Does  the  complaint,  on  its  face,  show  that  the  plaintiff's 
cause  of  action  is  barred  by  the  statute  of  limitations?  We 
preface  our  consideration  of  this  subject  by  saying  that,  in  our 
judgment,  the  statute  of  limitations  applies  to  suits  in  equity 
as  well  as  to  actions  at  law.  In  Lux  v.  Hoggin,  69  Oal.  255, 
10  Pac.  674,  the  court  said :  "It  has  been,  repeatedly  decided 
in  this  state  that  Section  343  of  the  Code  of  Civil  Procedure, 
'An  action  for  relief  not  hereinbefore  provided  for  must  be  com- 
menced within  four  years  after  the  cause  of  action  shall  have 
accrued/  applies  as  well  to  suits  in  equity  as  to  actions  at  law." 
It  will  be  observed  that  Section  343  of  the  California  Code  of 
Civil  Procedure  is,  in  substance,  identical  with  Section  47  of 
the  Compiled  Statutes  of  1887  and  Section  518  of  our  Code  of 
Civil  Procedure. 

For  the  purpose  of  thi9  discussion  only,  we  may  assume  that, 
by  reason  of  the  contract  entered  into  between  Mantle  and  Lar- 
gey  in  1884,  an  express  trust  was  created,  and  that  Largey  con- 
tinued to  hold  Mantle's  interest  as  trustee  until  1893.  The 
complaint  shows  affirmatively  that  in  1893  Largey  disavowed 
and  repudiated  the  trust,  and  that  Mantle  had  notice  of  such 
disavowal,  and  immediately  commenced  an  action  against  Lar- 
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gey  to  enforce  the  trust  and  to  compel  conveyance  to  him  of  his 
one-sixteenth  interest  in  the  property.  The  authorities  are  uni- 
form in  holding  that>  as  between  the  trustee  of  an  express  trust 
and  the  cestui  que  trust,  the  statute  of  limitations  commences 
to  run  from  the  date  of  the  disavowal  of  the  trust  by  the  trustee, 
and  knowledge  of  such  disavowal  by  the  cestui  que  trust.  (27 
Enc.  Law  (1st  Ed.),  104;  Ward  v.  Harvey,  111  Ind.  471,  12 
N.  E.  399 ;  Jones  v.  McDermott,  114  Mass.  400 ;  Davis  v.  Co- 
burn,  128  Mass.  377;  Otto  v.  SchlapkaM,  57  Iowa,  226,  10 
K  W.  651.) 

Under  the  allegations  of  the  complaint,  then,  the  statute  com- . 
menced  to  run  against  plaintiff's  cause  of  action  in  1893 ;  and, 
unless  the  running  of  the  s/tatute  was  interrupted  or  suspended, 
this  cause  of  action,  as  disclosed  by  the  complaint  filed  herein, 
was  barred  long  prior  to  the  date  of  the  commencement  of  this 
action,  whether  Section  47  of  the  Compiled  Statutes,  or  Section 
518  of  the  Code  of  Civil  Procedure,  be  applicable  in  this  in- 
stance. , 

On  the  part  of  the  plaintiff  it  is  contended  that  the  pendency 
of  the  action  of  Mantle  v.  Largey  operated  to  suspend  the  run- 
ning of  the  statute,  and  that  therefore  this  cause  of  action  is 
not  barred.  The  general  rule  is :  "The  pendency  of  the  [other] 
suit  operates  to  suspend  the  statute  as  to  all  parties  thereto  so 
far  as  the  subject-matter  of  the  suit  is  concerned.  But  the  sus- 
pension exists  only  as  to  the  particular  suit  brought,  and  not 
as  to  the  cause  of  action  there  involved.  Except  under  the  rule 
of  'journeys  accounts'  and  in  special  cases,  the  institution  of 
one  suit  can  have  no  effect  upon  the  operation  of  the  statute  as 
against  any  other  suit,  whether  on  the  same  or  on  another  cause 
of  action."    (19  Enc.  Law  (2d  Ed.),  258  and  cases  cited.) 

We  are  of  the  opinion  that  the  pendency  of  the  action  of 
Mantle  v.  Largey  did  not  operate  to  suspend  the  running  of  the 
statute  as  to  this  particular  case. 

2.  Is  plaintiff's  right  to  an  injunction  barred  by  his  laches? 
With  reference  to  this  subject  the  authorities  seem  to  be  quite 
well  agreed  upon  this  general  rule:  "Where  a  party  seeks  the 
intervention  of  a  court  of  equity  to  protect  his  rights  by  injuno> 
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tion,  the  application  must  be  seasonably  made,  or  the  rights 
may  be  lost,  at  least  so  far  as  equitable  intervention  is  concerned. 
It  is  a  rule  practically  without  exception  that  a  court  of  equity 
will  not  grant  relief  by  injunction  where  the  party  seeking  it, 
being  cognizant  of  his  rights,  does  not  take  those  steps  to  assert 
them  which  are  open  to  him,  but  lies  by  and  suffers  his  adver- 
sary to  incur  expenses  and  enter  into  burdensome  engagements 
which  would  render  the  granting  of  an  injunction  against  the 
completion  of  his  undertaking,  or  the  use  thereof  when  com- 
pleted, a  great  injury  to  him."  (16  Am.  &  Eng.  Enc.  Law 
(2d  Ed.),  356;  Willard  v.  Wood,  164  U.  S.  502,  If  Sup.  Ct. 
176,  41  L.  Ed.  531 ;  Johnston  v.  Standard  Mining  Co.,  148  IT. 
S.  360,  13  Sup.  Ct  585,  37  L.  Ed.  480 ;  Penn  Mutual  Life  Ins. 
Co.  v.  Austin,  168  U.  S.  685,  18  Sup.  Ct  223,  42  L.  Ed.  626.) 
In  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  9L28, 
the  court  said:  "Property  worth  thousands  today  is  worth 
nothing  tomorrow ;  and  that  which  would  today  sell  for  a  thou- 
sand dollars  'at  its  fair  value  may,  by  the  natural  changes  of  a 
week,  or  the  energy  and  courage  of  desperate  enterprise,  in  the 
same  time  l>e  made  to  yield  that  much  every  day.  The  injustice, 
therefore,  is  obvious,  of  permitting  one  holding  the  right  to  as- 
sert an  ownership  in  such  property  to  voluntarily  await  the 
event,  and  then  decide,  when  the  danger  which  is  over  has  been 
at  the  risk  of  another,  to  come  in  and  share  the  profit."  In 
1885  the  property  in  controversy  was  supposed  to  be  worth 
$24,000,  and  in  plaintiff's  complaint  it  is  alleged  that  between 
June,  1901,  and  March,  1902 — a  period  of  nine  months — ore 
of  the  value  of  $1,500,000  has  been  taken  out  of  this  property ; 
and  the  language  used  by  the  court  in  Johnston  v.  Standard 
Mining  Co.,  above,  is  certainly  pertinent  here:  "The  duty  of 
inquiry  was  all  the  more  peremptory  in  this  case  from  the  fact 
that  the  property  of  itself  was  of  uncertain  character,  and  was 
liable,  as  is  most  mining  property,  to  suddenly  develop  an  enor- 
mous increase  in  value.  This  is  actually  what  took  place  in  this 
case.  A  property  which  in  October,  1880,  plaintiff  sold  to  Chat- 
field  upon  the  basis  of  $4,800  for  the  whole  mine,  is  charged, 
in  a  bill  filed  October  21,  1887,  to  be  worth  $1,000,000,  exclu- 
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sive  of  its  accumulated  profits.  Under  such  circumstances, 
where  property  has  been  developed  by  the  courage  and  energy 
and  at  the  expense  of  the  defendants,  courts  will  look  with  dis- 
favor upon  the  claims  of  those  who  have  lain  idle  while  awaiting 
the  results  of  this  development,  and  will  require  not  only  clear 
proof  of  fraud,  but  prompt  assertion  of  plaintiff's  rights." 

No  explanation  having  been  offered  for  plaintiff's  delay  in 
applying  for  an  injunction,  we  are  of  the  opinion  that  he  has 
slept  on  his  rights,  and  ought  not  to  be  permitted  now  to  come 
into  a  court  of  equity,  and,  by  the  aid  of  an  injunction,  close 
the  property  against  this  defendant  while  he  litigates  an  uncer- 
tain claim  to  an  interest  therein.  While  some  of  the  allegations 
contained  in  defendant's  answer  tending  to  show  plaintiff's 
laches  were  denied  on  the  hearing,  in  our  judgment  the  denials 
were  not  sufficient  to  relieve  the  plaintiff  from  the  charge  that 
he  has  not  pursued  his  right  with  that  degree  of  diligence  which 
should  characterize  an  applicant  for  relief  from  a  court  of 
equity. 

In  view  of  the  fact  that  the  suit  of  Mantle  v.  Largey  is  still 
pending  undetermined  in  the  district  court,  and  that,  so  far  as 
this  court  is  informed  to  the  contrary,  all  the  relief  sought  here 
could  be  secured  in  that  action  by  making  this  defendant  a 
party  thereto,  the  reason  for  the  commencement  of  this  suit  is 
not  apparent,  and  it  is  far  from  the  intention  of  this  court  to 
encourage  needless  litigation.  Upon  the  plaintiff's  own  show- 
ing, this  cause  of  action  is  barred  by  the  statute  of  limitations. 
The  unexplained  delay  of  nearly  nine  years  in  seeking  relief  by 
way  of  injunction  in  this  action  ought  to  bar  that  relief. 

The  order  appealed  from  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
Rehearing  denied  March  30,  1903. 
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HAUPT  et  al,  Respondents,  t>.  SIMINGTON  et  al., 
Defendants;  McDONALD,  Appkt.t.ant. 

(No.  1,472.) 
(Submitted  February  24,  1903.    Decided  March  6,  1903.) 

Action — Right  of  One  of  Several  Defendants  to  Separate  Trial 
— Judgment — Collateral  Attack — Presumption  —  Appeal — 
Record  on  Appeal — Judgment  Roll. 

1.  The  mere  fact  that  the  defense  set  up  by  one  of  several  defendants  In  an 
action  to  revive  a  judgment— 4.  e.,  that  the  Judgment  as  to  him  was  void 
for  want  of  Jurisdiction  oyer  his  person — was  different  from  that  set  up 
by  the  other  defendants,  did  not  entitle  such  defendant  to  a  separate  trial 
as  a  matter  of  right. 

2.  The  presumption  that  the  court  rendering  a  judgment  had  jurisdiction  over 
the  person  of  the  defendant  Is  conclusive  on  collateral  attack,  unless  on  the 
face  of  the  Judgment  roll  a  lack  of  jurisdiction  affirmatively  appears. 

3.  Attack  on  a  Judgment  as  void,  made  by  way  of  defense  to  a  suit  to  revive  it, 
Is  a  collateral  attack. 

4.  In  the  absence  of  a  contrary  showing,  It  will  be  presumed  on  appeal,  where 
a  collateral  attack  on  a  judgment  for  want  of  Jurisdiction  over  the  person  of 
the  defendant  has  been  made  In  the  court  below,  that  the  court  tried  the 
question  by  an  Inspection  of  the  Judgment  roll  In  the  cause  In  which  the 
judgment  was  rendered,  and  by  that  alone. 

5.  As  on  collateral  attack  the  question  whether  the  court  rendering  a  Judg- 
ment had  jurisdiction  over  the  person  of  the  defendant  must  be  tried  by  an 
inspection  of  the  judgment  roll,  and  by  that  alone,  where  the  Judgment  roll 
is  not  made  a  part  of  the  record  on  appeal  the  supreme  court  cannot  try 
the  question. 

6.  Code  of  Civil  Procedure,  Section  1196,  particularly  specifying  what  papers 
shall  constitute  the  Judgment  roll,  does  not  include  the  register  of  actions 
as  a  part  thereof. 

7.  Domestic  judgments  of  courts  of  general  jurisdiction,  valid  on  their  face, 
cannot  be  collaterally  attacked  in  courts  of  the  same  state  by  showing  facts 
aliunde  the  record,  although  such  facts  might  be  sufficient  to  impeach  the 
judgment  in  question  If  brought  to  bear  upon  it  in  a  proper  proceeding; 
therefore,  in  an  action  to  revive  a  judgment,  it  is  not  error  to  exclude  oral 
testimony  offered  by  one  of  the  defendants  that  he  was  never  Berved  witlf 
summons  and  never  appeared  In  the  action  wherein  said  judgment  was 
obtained. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 

Action  to  revive  a  judgment,  brought  by  H.  L.  Haupt, 
George  H.  Casey,  and  J.  C.  Robinson  against  Ettas  Simington, 
William  Smith,  John  A.  White,  Enoe  Carman,  and  James  Mo- 
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Donald.     Judgment  for  plaintiffs,  and  defendant  McDonald 
appeals.    Affirmed. 

Mrs.  Ella  Knoiules  Haskell,  for  Appellant. 

Messrs.  McBride  &  McBride,  for  Eespondents. 

MR  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  1885,  ITiekey,  Stapleton,  and  Robinson  commenced  an 
action  in  the  district  court  of  Silver  Bow  county  against  the  de- 
fendants Simington,  Jas.  McDonald,  and  about  twenty  others 
to  recover  possession  of  certain  real  estate,  and  for  damages. 
That  cause  was  numbered  on  the  register  of  actions^  and  will 
hereafter  be  referred  to  as  cause  "No.  1,292."  A  judgment 
was  obtained  by  the  plaintiffs,  awarding  them  the  possession  of 
the  property  in  controversy.  Thereafter  Haupt  and  Casey  suc- 
ceeded to  the  interests  of  Hickey  and  Stapleton  in  the  judgment 
and  the  property,  and  in  1892  they,  with  Robinson,  commenced 
this  action  against  the  same  defendants  to  revive  that  judgment. 
To  this  action  the  defendant  McDonald  made  separate  appear- 
ance, and  in  his  amended  answer  alleges  that  the  judgment  ob- 
tained in  cause  No.  1,292,  as  to  him,  is  absolutely  void,  for  the 
reason  that  he  was  never  served  with  summons  in  that  action, 
and  never  appeared  therein.  These  allegations  are  denied  in 
the  replication.  McDonald  thereupon  demanded  a  separate 
trial,  which  was  refused.  Upon  the  trial  plaintiffs  offered  in 
evidence  the  complaint  and  judgment  in  cause  No.  1,292,  which 
were  admitted  without  objection.  They  also  introduced  evi- 
dence to  show  the  assignments  by  Hickey  and  Stapleton  of  their 
interests  in  the  original  judgment  to  Haupt  and  Casey.  Other 
evidence  was  admitted,  which,  it  is  not  necessary  to  consider. 
When  plaintiffs  rested,  defendant  McDonald  offered  in  evidence 
the  judgment  roll  in  cause  No.  1,292,  and  the  entries  in  the 
register  of  actions  and  in  the  minute  book  referring  to  that 
action.  To  this  the  plaintiffs  objected,  on  the  ground  that  the 
evidence  offered  was  insufficient    to  impeach    the    judgment, 
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which  objection  was  sustained ;  and  thereupon  counsel  for  plain- 
tiffs admitted  that  the  register  of  actions  in  cause  Xo.  1,292 
shows  no  appearance  on  the  part  of  McDonald  in  that  action, 
and  no  service  of  summons  upon  him.  McDonald  then  offered 
to  prove  by  his  oral  testimony  that  in  fact  he  never  was  served 
with  summons  in  that  action,  and  never  appeared  therein,  and 
had  no  knowledge  that  such  an  action  was  pending  until  long 
after  the  entry  of  judgment.  This  was  also  objected  to  on  the 
ground  of  its  incompetency,  which  objection  was  sustained,  and 
the  court  directed  the  jury  to  bring  in  a  verdict  in  favor  of  the 
plaintiffs,  which  was  done;  and  from  the  judgment  entered 
thereon  and  from  an  order  denying  his  motion  for  a  new  trial 
McDonald  appealed. 

Numerous  errors  are  assigned  in  appellant's  brief,  but  only 
two  are  discussed,  and  this  court  will  therefore  decline  to  review 
any  others. 

The  first  error  complained  of  is  the  court's  refusal  to  grant 
defendant  McDonald  a  separate  trial.  In  support  of  this  con- 
tention this  proposition,  is  advanced:  "In  an  action  for  the 
recovery  of  land,  brought  against  many  defendants  holding 
separate  portions  thereof  and  having  no  common  interest,  and 
who  rely  upon  different  sources  of  title,  it  is  the  duty  of  the 
court,  on  motion,  to  order  separate  trials ;"  and  cases  are  cited 
which  maintain  that  contention.  The  weakness  of  appellant's 
position  in  this  regard  is  found,  however,  first,  in  the  fact  that 
this  is  not  an  action  to  recover  land,  but  to  revive  a  judgment ; 
and,  secondly,  in  cause  No.  1,292  and  in  this  action  there  is  no 
showing  whatever  that  the  defendants  hold  separate  portions  of 
the  property,  or  have  no  common  interest  therein,  or  rely  upon 
different  sources  of  title;  and  the  mere  fact  that  the  defendant 
McDonald  sets  up  a  different  defense  from  that  set  up  by  the 
other  defendants,  in  this:  that  he  claims  that  the  judgment  in 
cause  No.  1,292  as  to  him  is  void,  did  not  entitle  him,  as  a 
matter  of  right,  to  a  separate  trial.  The  trial  court  might  have 
granted  him  one,  but  we  cannot  say  that  in  refusing  to  do  so  it 
abused  its  discretion.     (Townsley  v.  Ilornbuckle,  2  Mont  584.) 

The  principal  error  relied  upon  by  McDonald  is  the  refusal 
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of  the  trial  court  to  receive  in  evidence  the  judgment  roll  in 
cause  No.  1,292,  the  entries  in  the  register  of  actions  and  minute 
book  referring  to  that  cause,  and  oral  testimony  of  the  witness 
McDonald.  This  was  evidently  offered  for  the  purpose  of  show- 
ing that  the  defendant  McDonald  was  never  served  with  sum- 
mons in  that  action,  and  never  appeared  therein.  It  will  be 
observed,  however,  that  the  attack  which  he  makes  upon  the 
judgment  in  cause  No.  1,292  is  simply  by  way  of  a  defense  in 
this  action,  and  not  in  any  sense  by  way  of  cross-complaint,  oar, 
more  strictly  speaking,  equitable  counterclaim,  to  have  that 
judgment  annulled  or  set  aside.  The  district  court  of  Silver 
Bow  county,  which  rendered  the  judgment  in  cause  No.  1,292, 
is  a  cpurt  of  record  and  of  general  jurisdiction,  legal  and  equita- 
ble. It  had  jurisdiction  of  the  class  of  cases  to  which  cause  No. 
1,292  belongs;  that  is>  it  had  jurisdiction  over  the  subject- 
matter  in  that  action.  It  had  authority — -that  is,  power — to 
grant  the  relief  which  it  did  grant,  and  therefore  there  was  no 
excess  of  jurisdiction.  (BvrJce  v.  Interstate  8.  &  L.  Ass'n, 
25  Mont.  315,  64  Pac.  879,  87  Am.  St  Rep.  416.)  A  col- 
lateral attack  upon  a  judgment  is  defined  to  mean  "every  pro- 
ceeding in  which  the  integrity  of  a  judgment  is  challenged, 
except  those  made  in  the  action  wherein  the  judgment  is  ren- 
dered or  by  appeal,  and  except  suits  brought  to  obtain  decrees 
declaring  judgments  to  be  void  ab  initio/'  (Burke  v.  Inter- 
State  S.  &  L.  Ass'n,  above.)  "Upon  direct  attack  by  appeal, 
the  presumption  that  the  court  rendering  a  judgment  by  default 
had  jurisdiction  of  the  person  of  the  defendant  does  not  obtain. 
Unless  the  record  in  some  way  discloses  the  acquisition  of  juris- 
diction over  the  defendant,  the  judgment  will  be  reversed  by 
the  appellate  court  Where  a  direct  attack,  other  than  by  ap- 
peal, is  made  upon  the  judgment  of  a  domestic  court  of  general 
jurisdiction,  the  prima  facie  presumption  must  be  indulged  that 
jurisdiction  was  obtained  of  the  person  of  the  defendant,  unless 
the  record  affirmatively  show's  the  contrary:  provided  it  does 
not  appear  from  the  judgment  roll  that  the  defendant  was  at 
the  time  of  service  without  the  territorial  limits  of  the  court's 
jurisdiction.     *     *     *     When,  however,  the  judgment  of  a 
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court  of  general  jurisdiction,  acting  within  the  ordinary  scope 
of  that  jurisdiction,  is  assailed  collaterally,  the  presumption  of 
jurisdiction  over  the  person  of  the  defendant  is  conclusive,  un- 
less upon  the  face  of  the  judgment  roll  a  lack  of  jurisdiction 
affirmatively  appears.  A  judgment,  when  collaterally  attacked, 
must  be  tried  by  inspection  of  the  judgment  roll,  and  by  that 
alone."  {Burke  v.  Inter-State  8.  &  L.  Ass'n,  above.)  Tested 
by  the  definition  adopted  by  this  court  above,  the  present  case 
presents  clearly  an  example  of  a  collateral  attack  upon  the  judg- 
ment rendered  in  the  district  court  in  cause  No.  1,292. 

An  examination  of  the  record  filed  in  this  court  discloses  the 
fact  that,  although  defendant  McDonald  upon  the  trial  of  this 
cause  in  the  court  below  offered  in  evidence  the  judgment  roll 
in  cause  No.  1,292,  and  that  it  was  excluded  by  the  trial  court, 
no  part  of  the  offered  testimony  is  included  in  the  statement  on 
motion  for  new  trial  or  in  the  record  filed  in  this  court.  All 
the  presumptions  are  in  favor  of  the  regularity  of  the  proceed- 
ings in  the  court  below.  Therefore  it  will  be  presumed  that 
the  lower  court  applied  the  rule  above  laid  down  when  the  judg- 
ment  roll  was  offered;  that  is  to  say,  when  the  judgment  in 
cause  No.  1,292  was  collaterally  attacked,  it  tried  that  question 
by  an  inspection  of  the  judgment  roll  in  that  cause,  and  by  that 
alone.  We  are  now  asked  to  review  the  action  of  the  district 
court  in  excluding  that  testimony;  or,  in  other  words,  we  are 
asked  to  apply  that  same  rule — that  is,  the  judgment  in  No. 
1,292  being  collaterally  attacked,  we  are  asked  to  say  whether 
or  not,  by  an  inspection  of  the  judgment  in  that  cause,  and  by 
that  alone,  it  will  be  shown  as  a  matter  of  fact  that  the  defend- 
ant was  never  served  with  summons^  and  never  appeared  there- 
in. This  we  cannot  do,  for  the  reason  that  the  judgment  roll 
in  cause  No.  1,292  is  not  embraced  in  the  record  to  this  court, 
and  we  have  no  means  of  knowing  what  it  contains.  We  are, 
therefore,  not  in  a  position  to  review  that  action  of  the  district 
court.  It  is  true  that  upon  the  trial  of  this  cause  the  plaintiffs 
admitted  that  the  register  of  actions  in  No.  1,292  does  not  show 
any  appearance  by  the  defendant  McDonald,  or  any  service  of 
summons  upon  him ;  but  the  register  of  actions  is  no  part  of  the 
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judgment  roll.  Section  1196  of  the  Code  of  Civil  Procedure 
particularly  specifies  what  papers  shall  constitute  the  judgment 
roll.  The  judgment  in  cause  No.  1,292  contains  this  recital: 
"It  appearing  to  the  court  that  summons  had  been  duly  served* 
on  all  the  said  defendants,  and  that  the  statutory  time  for  their 
appearance  had  expired,  and  that  said  defendants  *  *  * 
James  McDonald  and  *  *  *  failed  to  make  any  appear- 
ance therein,  but  made  default,  and  their  default  has  been  duly 
entered,  *  *  *  it  is  therefore  ordered,"  etc.  Upon  this 
record  here  presented  we  cannot  say  that  the  judgment  in  cause 
!N*o.  1,292  is  void  or  even  irregular. 

The  defendant  McDonald  claims  that  the  judgment  is  abao1 
lutely  void,  for  the  reason  that  he  was  never  served  with  sum- 
mons, and  had  never  a*ppeared  in  that  action;  and  upon  the 
trial  of  this  cause  offered  to  prove,  by  oral  testimony,  that  fact, 
but  the  evidence  was  excluded.  In  Edgerton  v.  Edgerton,  12 
Mont  122,  29  Pac.  966,  16  L.  R  A.  94,  33  Am.  St.  Rep.  557, 
it  is  said :  "Domestic  judgments  of  courts  of  general  jurisdic- 
tion, valid  on  their  face,  cannot  be  collaterally  attacked  in  court? 
of  the  same  state  by  showing  facts  aliunde  the  record,  although 
such  facts  might  be  sufficient  to  impeach  the  judgment  in  ques- 
tion if  brought  to  bear  upon  it  in  a  proper  proceeding. "  We 
conclude,  therefore,  that  it  was  not  error  to  refuse  to  receive  the 
oral  testimony  offered. 

'No  error  appearing  in  the  record,  the  judgment  and  order 
appealed  from  are  affirmed. 

Affirmed. 

Mb.  Justice  Milbtjkn,  being  ill,  did  not  hear  the  argument 
and  takes  no  part  in  the  foregoing  opinion. 
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(Submitted  February  25,  1903.     Decided  March  7,  1903.) 

Evidence— Value — Opinions  of  Non-Expert  Witnesses — Oivn- 
ership — Conversion — Instructions — Review. 

1.  Since  the  opinion  of  a  non-expert  witness,  with  reference  to  matters  con- 
cerning the  ordinary  affairs  of  life  where  from  the  very  nature  of  the  ques- 
tion involved  its  answer  necessarily  depends  upon  mere  opinion  or  Judg- 
ment, may  properly  be  given  in  evidence, — a  non-expert  witness  may  testify 
as  to  the  value  of  hay  and  of  a  barn. 

2.  In  an  action  for  conversion  against  a  sheriff,  who  sold  as  the  property  of 
plaintiff's  husband  buildings  and  hay  alleged  to  belong  to  plaintiff,  testi- 
mony of  her  witness  as  to  where  she  secured  the  lumber  that  went  into  the 
buildings,  what  it  cost,  and  that  it  had  been  paid  for  by  her,  is  competent 
on  the  question  of  her  ownership. 

3?     An  instruction  must  be  read  and  considered  as  a  whole. 

Appeal  from  Distinct  Court,  Custer  County;  C.  H.  Loud, 
Judge. 

Action  by  T.  J.  Porter,  administrator  of  Mary  Russell, 
deceased,  against  James  B.  Hawkins,  a  sheriff  of  Custer  county. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Mr.  C.  R.  Middlcton,  and  Mr.  George  W.  Farr,  for  Appel- 
lant. 

Messrs.  Strevell  &  Porter,  for  Respondent. 

MR  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

In  1894,  Leb  C.  Harmon  recovered  a  judgment  in  the  district 
court  of  Custer  county  against  D.  H.  Russell,  and  had  execution 
issued  thereon,  and  placed  in  the  hands  of  the  appellant,  Haw- 
kins, who  was  the  sheriff  of  that  county,  for  service.  The  sheriff 
levied  the  same  upon  78  tons  of  hay,  a  house,  a  barn,  and  two 
outbuildings.    As  soon  as  she  became  aware  of  such  levy,  Mary 
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Russell,  the  wife  of  D.  H.  Russell,  made  a  third-party  claim 
to  the  property  seized,  and  demanded  of  the  sheriff  its  return 
to  her ;  but,  notwithstanding  Such  notice  and  claim  of  ownership 
on  her  part,  the  sheriff  proceeded  to  ^ell  the  property,  and  ap- 
plied the  proceeds  from  such  sale  towards  the  satisfaction  of 
the  judgment  recovered  by  Harmon  against  D.  H.  Russell. 
Thereupon  the  plaintiff  commenced  this  action  against  the 
sheriff  for  the  conversion  of  the  property  and  for  damages,  al- 
leging that  the  property  so  seized  and  sold  was  of  the  value  of 
$869.  The  sheriff's  answer  put  in  issue  all  the  material  alle- 
gations of  the  complaint,  and  set,  up  affirmatively  that  the 
plaintiff,  Mary  Russell,  is  an  Indian  woman  of  the  Sioux  tribe 
of  Indians;  that  she  has  never  severed  her  tribal  relations,  but 
is  still  receiving  rations  and  annuities  from  the  federal  govern- 
ment as  a  member  of  such  tribe.  These  allegations  were  denied 
in  the  reply.  Upon  the  trial  the  plaintiff  offered  in  evidence 
the  testimony  of  the  witnesses  Clark,  Dugan,  Zeigler,  and  D. 
H.  Russell  to  prove  the  value  of  the  property  seized  by  the 
sheriff,  and  also  offered  in  evidence  a  patent  from  the  United 
States  to  her  for  160  acres  of  land  under  the  allotment  act. 
Among  others,  the  court  gave  to  the  jury  instruction  numlvered 
12,  which  is  as  follows:  /'The  court  instructs  the  jury  that  if 
the  jury  believe  from  a  preponderance  of  evidence  that  the  hay 
in  question,  or  any  part  of  it,  was  in  the  year  1895  cut  upon  the 
allotment  of  the  plaintiff,  then  such  hay  would,  in  law,  be  the 
property  of  the  plaintiff,  if  not  otherwise  disposed  of;  and, 
although  such  hay  may  have  been  stacked  off  of  such  allotment, 
it  would  still  be  the  property  of  the  plaintiff,  and  the  defendant 
could  not  lawfully  seize  the  same,  or  sell  it,  upon  the  execution 
against  D.  IT.  Russell;  and  under  this  condition  of  evidence 
the  plaintiff  is  in  this  action  entitled  to  recover  her  damages 
from  the  defendant  for  taking  such  hay  and  selling  the  same 
by  the  defendant  under  the  execution."  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  $539,  and  judg- 
ment was  entered  thereon  for  that  amount,  from  which  judg- 
ment and  an,  order  denying  defendant's  motion  for  a  new  trial 
this  appeal  is  prosecuted. 


488  Porter  i\  Hawkins.  [Mar.  T.'03 

The  first  six  assignments  of  error  have  to  do  with  the  action 
of  the  court  in  admitting  in  evidence  the  testimony  of  the  wit- 
nesses Clark,  Dugan,  Zeigler,  and  Russell  as  to  the  value  of  the 
property  in  controversy,  and  the  admission  in  evidence  of  the 
plaintiff's  patent. 

One  of  the  material  issues  raised  by  the  pleadings  and  con- 
tested at  the  trial  was  the  value  of  the  property  seized  by  the 
sheriff.  Clark  and  Dugan  each  testified  that  he  knew  the  plain- 
tiff's ranch,  knew  something  of  the  character  of  the  hay  grown 
thereon,  and  the  value  of  hay  of  that  general  character  at  the 
time  of  the  levy  and  sale  by  the  sheriff.  The  witness  Zeigler 
testified  that  he  had  had  some  experience  in  constructing  such 
buildings  as  the  barn  in  controversy,  had  seen  the  one  seized  by 
the  sheriff,  and  knew  something,  of  its  value.  It  is  true  that 
under  a  severe  cross-examination  these  witnesses  each  modified 
his  direct  testimony  somewhat.  All  of  this  evidence  was  ob- 
jected to  on  the  ground  that  the  several  witnesses  had  not  quali- 
fied as  experts.  Upon  this  phase  of  the  case  we  content  ourselves 
with  the  citation  of  decisions  from  this  court,  though  numerous 
cases  might  be  cited  in  support  of  the  proposition  that  with 
reference  to  those  matters  concerning  the  ordinary  affairs  of 
life,  where,  from  the  very  nature  of  the  question  involved,  its 
answer  necessarily  depends  largely  upon  mere  opinion  or  judg- 
ment, the  opinion  of  a  nonexpert  witness  may  properly  be  given 
in  evidence ;  and  this  has  been  adjudged  to  include  questions  of 
distance,  weight,  value,  etc.  (Holland  v.  Huston,  20  Mont.  84, 
49  Pac.  300;  Emerson  v.  Bigler,  21  Mont.  200,  53  Pae.  621.) 
It  is  only  in  those  cases  where  a  previous  habit  of  study  is  es- 
sential to  the  formation  of  the  opinion  sought  to  be  put  in  evi- 
dence that  all  but  experts  are  excluded  from  giving  in  evidence 
an  opinion.  (Spewr  v.  Drainage  Commissioners,  113  111. 
632.) 

The  witness  Russell  was  permitted,  over  the  objection  of  the 
defendant,  to  state  where  the  plaintiff  secured  the  lumber  which 
went  into  the  construction  of  the  buildings,  what  it  cost,  and 
that  it  had  been  paid  for  by  the  plaintiff.  The  patent  from  the 
government  was  introduced  in  support  of  the  plaintiff's  claim 


27  Mont]  Porter  v.  Hawkins.  489 

that  she  owned  the  property,  and  particularly  the  hay,  which 
she  contended  at  the  trial  had  been  cut  from  the  particular 
piece  of  land  described  in  the  patent  All  of  this  testimony 
was  properly  admitted.  It  was  some  evidence  of  her  ownership 
of  the  property  in  controversy.  It  may  have  had. much  or  little 
weight  with  the  jury,  but  it  was  -competent  and  material,  and 
the  court  committed  no  error  in  submitting  it  to  the  jury  for 
their  consideration. 

Particular  stress  is  laid  upon  the  alleged  error  of  the  court 
in  giving  instruction  Xo.  12,  upon  the  theory  that  by  the  last 
sentence  of  that  instruction  the  court  assumed  to  tell  the  jury 
what  the  evidence  on  one  particular  feature  of  the  case  was, 
and  to  that  extent  invaded  the  province  of  the  jury.  But,  read 
in  connection  with,  and  in  the  light  of,  the  first  portion  of  the 
instruction,  and  considering  the  instruction  as  a  whole — which 
must  necessarily  be  done — the  apparent  defect  disappears  alto- 
gether, and  the  instruction,  though  inartificially  drawn,  cor- 
rectly states  the  law. 

We  have  examined  the  other  errors  assigned,  and  find  no 
merit  in  them.  The  evidence  is-  amply  sufficient  to  sustain  the 
verdict  for  the  amount  returned. 

Before  the  hearing  was  had  in  this  court,  the  plaintiff  and 
respondent  died,  and  T.  J.  Porter,  administrator  of  the  estate 
of  said  Mary  Russell,  deceased,  was  substituted  as  plaintiff 
and  respondent. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mr.  Justice  Milburn,  being  ill,  did  not  hear  the  argument 
and  takes  no  part  in  the  foregoing  decision. 
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In  re  DAVIS'  ESTATE. 

LEYSON  et  al.,  Appellants,,  v.  ROOT  et  al.. 
Respondents. 

(No.   1,799.) 
(Submitted  February  28,   1903.     Decided  March  14,   1903.) 

Probate  Proceedings — Jurisdiction  of  Court — ]\'ill  Contest — 
Compromise  Agreement  —  Confirmation — Partial  Distribii- 
tion. 

1.  Though  the  jurisdiction  of  the  district  court  when  exercising  its  probate 
powers  is,  in  a  sense,  special  and  limited,  and  depends  upon  the  statute, 
yet,  by  implication,  it  also  possesses  all  the  powers  incidentally  necessary 
to  an  effective  exercise  of  the  powers  expressly  conferred. 

2.  Under  Code  of  Civil  Procedure,  Sees.  2320-2382,  giving  the  district  court, 
while  exercising  probate  Jurisdiction,  power  to  entertain  a  contest  of  a 
will,  the  court  has  power,  on  consent  of  all  the  parties  interested,  to  enter 
a  decree  affirming  a  compromise  of  such  a  contest,  and  ascertaining  the 
share  to  which  the  parties  are  respectively  entitled. 

3.  Where  a  contest  of  a  will  was  settled  by  agreement  of  the  parties,  and  a 
decree  entered  affirming  such  agreement,  and  fixing  the  shares  of  the  estate 
to  which  the  parties  were  entitled  as  agreed,  such  decree  became  the  basis 
of  administration  as  to  the  devolution  of  the  property,  and  such  parties 
and  their  assigns,  though  not  heirs  or  legatees  named  In  the  will,  had  a 
right  to  petition  for  a  partial  distribution  of  the  estate  under  Code  of  Civil 
Procedure,  Sec.  2835,  authorizing  such  distribution  on  petition  of  an  heir, 
devisee,  or  legatee. 

4.  Where  a  distributee  of  an  estate  has  assigned  his  share,  and  the  assignment 
has  been  recognized  by  the  court,  and  is  not  disputed  by  the  assignor, 
neither  the  administrator  nor  another  distributee  is  interested  or  has  a 
right  to  object  to  such  share  being  paid  to  such  assignee. 

5.  Where  no  receiver  has  been  appointed  and  the  funds  in  the  hands  of  an 
administrator  have  not  been  impounded  In  any  way,  the  fact  that  there  are 
suits,  by  strangers  to  the  estate,  pending  against  several  of  the  distribu- 
tees in  which  the  plaintiffs  seek  to  obtain  liens  on  the  interests  of  tbe 
defendants  in  the  estate,  and  in  which  the  administrator  has  been  made  a 
party,  furnishes  no  reason  why  the  court  should  refuse  to  order  a  distri- 
bution of  the  estate. 

5.  Code  of  Civil  Procedure,  Sec.  2840,  authorizing  a  suit  by  persons  Inter- 
ested in  an  estate  to  determine  their  distributive  shares  therein,  does  not 
require  such  suit  to  be  brought  where  all  parties  interested  have  agreed 
as  to  the  share  each  is  to  receive,  and  a, decree  has  been  entere*-  pursuant 
to  such  agreement. 

6.  Where,  in  proceedings  for  the  partial  distribution  of  an  estate,  it  appears 
that  one  of  petitioning  distributees,  who  applied  by  attorney,  Is  incompe- 
tent, and  has  no  guardian,  an  order  directing  distribution  to  him  is  erro- 
neous. 
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Appeal  from  District  Court,  Silver  Bow  County;  E.  W.  Har- 
ney, Judge. 

Proceedings  on  petition  of  Henry  A.  Boot  and  others,  for 
the  partial  distribution  of  the  estate  of  Andrew  J.  Davis,  de- 
ceased. From  a  decree  directing  such  partial  distribution,  and 
from  an  order  denying  a  new  trial,  John  H.  Leyson,  adminis- 
trator with  the  will  annexed,  and  another,  appeal.  Modified 
and  affirmed. 

Messrs.  Forbis  &  Mattison,  and  Mr.  E.  N.  Harwood,  for 
Appellants. 

Whatever  may  have  been  the  cause  which  led  to  the  making 
of  said  order  to  divide  up  said  estate  contrary  to  the  provisions 
of  the  will,  in  a  proceeding  to  admit  said  will  to  probate,  that 
part,  of  said  order  is  unauthorized  by  statutory  provision  and 
beyond  the  jurisdiction  of  said  court  in  the  exercise  of  its  pro- 
bate jurisdiction,  and  is  null  and  void.  (Chad wick  v.  Cliad- 
wick,  6  Mont  566;  In  re  McFarland's  Estate,  10  Mont.  586; 
In  re  Higgins  Estate,  15  Mont.  474;  State  ex  rel.  Bartlett  v. 
District  Court,  18  Mont,  481 ;  State  ex  rel.  Shields  v.  District 
Court,  24  Mont.  1;  Bums  v.  Smith,  21  Mont.  252;  State  ex 
rel.  Kelly  v.  District  Court  (Mont.),  63  Pac.  717;  Compiled 
Statutes,  1887,  p.  282,  Sees.  30-34;  U.  S.  v.  Walker,  109  U,  S. 
258;  State  ex  rel  Allen  v.  Napton,  24  Mont,  450;  State  v. 
Wear,  Judge,  33  L.  It.  A.  341 ;  In  re  Burtons  Estate,  93  Cal. 
459  ;  In  re  Estate  of  Dunne,  65  Cal.  p.  380  ;  Estate  of  Letellier, 
74  Cal.  311;  Alcwtt  v.  Buschke,  133  Cal.  655;  Harrington  v. 
LaRocque,  10  Pac.  498;  Knowlton  v.  Johnson,  46  Me.  489; 
Wood  v.  Stone,  39  1ST.  H.  572 ;  Holcomb  v.  Slierwood,  29  Conn. 
419  ;  Smith  v.  We stville,  88  Cal.  374 ;  Ex  parte  Lange,  18  Wall. 
163;  Windsor  v.  McVeigh,  93  U.  S.  274;  In  re  Phillips  Es- 
tate, 18  Mont,  314.) 

Mr,  Charles  R.  Leonard,  and  Messrs.  Clayherg  &  Gunn,  for 
Respondents. 

The  district  courts  of  Montana,  sitting  as  courts  of  probate, 
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have  no  jurisdiction  to  consider  or  determine  a  claim  asserted 
by  a  third  person,  a  stranger  to  the  estate,  against  the  shares  or 
interests  in  the  estate  claimed  by  any  distributee,  and  such 
claim  cannot  be  interjected  into  the  proceedings  in  the  estate. 
{Dray  v.  Bloch,  45  Pac.  772 ;  McLaughlin  v.  Barnes,  41  Pac 
G2;  Hancock  v.  Hubbard,  19  Pick.  167;  Davis  v.  Newton,  6 
Met.  537;  Stevens  v.  Palmer ',  15  Gray,  505;  Stewart  v.  Lohr, 
22  Am.  St.  150;  Snodgrass  v.  Andrews,  64  Am.  Dec.  169; 
Matter  of  Estate  of  Nerac,  35  Cal.  392.) 

The  duties  of  an  administrator  are  to  preserve  the  estate, 
pay  the  debts  of  the  deceased,  and  distribute  the  remainder  of 
the  estate  to  the  parties  the  court  finds  to  be  entitled  to  it  He 
is  in  no  way  or  manner  interested  in  claims  by  a  third  person 
against  the  distributees  or  in  disputes  between  the  distributees. 
(Bates  v.  Rybcrg,  40  Cal.  463 ;  Ooldtree  v.  Thompson,  83  Cal. 
420 ;  Roach  v.  Coffey,  73  Cal.  281 ;  Estate  of  Marrey,  65  Cal. 
287 ;  In  re  Jesmp's  Estate,  80  Cal.  625 ;  People  v.  Pfeiffert  59 
Cal.  89.) 

Proceedings  in  distribution  are  proceedings  in  rem  and  can 
only  be  attacked  on  appeal.  (The  William  Hill  Co.  v.  Lawler, 
116  Cal.  359 ;  Crew  v.  Pratt,  119  Cal.  139 ;  Goad  v.  Montgom- 
ery, 119  Cal.  552 ;  Matter  of  Trust  of  Trescowy,  119  Cal.  568 ; 
Jewell  v.  Pierce,  120  Cal.  79 ;  Mulcalvey  v.  Dow,  131  Cal.  73; 
Keawiey  v.  Kearney,  72  Cal.  591;  Cunlia  v.  Hughes,  122  Cal. 

mo 

If  an  administrator  obeys  the  order  of  distribution  made  by 
the  court  he  is  protected  in  such  action  against  all  the  world. 
(Cathaway  v.  Bowles,  136  Mass.  54;  Loring  v.  Steineman,  1 
Met.  204 ;  White  v.  Weatherbee,  126  Mass.  450 ;  Pierce  v.  Pres- 
cott,  128  Mass.  140 ;  Partlow  v.  Moore,  56  K  E.  317.) 

The  probate  court  has  jurisdiction  on  the  hearing  of  a  peti- 
tion for  distribution  to  ascertain  and  determine,  and  it  must 
ascertain  and  determine,  who  are  the  persons  entitled  to  the 
distribution  of  shares  in  the  -estate,  and  for  such  purpose  can 
consider  only  the  rights  of  persons  who  claim  through  the  estate. 
(The  William  Hill  Co.  v.  Lawler,  116  Cal.  359 ;  In  re  Oxarart, 
78  Cal.  109 ;  In  re  Jessups  Estate,  81  Cal.  408 ;  Estate  of 
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Freud,  134  Cal.  333;  Blackburn  v.  Webb,  133  Cal.  420;  Estate 
of  Sheid,  129  Cal.  172.) 

MR.  CHIEF  JUSTICE  BRAXTLY  delivered  the  opinion 
of  the  court 

This  matter  is  before  the  court  upon  appeals  by  John  H. 
Leyson,  administrator  with  the  will  annexed  of  Andrew  J. 
Davis,  deceased,  and  by  John  E.  Davis,  administrator  of  John 
A.  Davis,  deceased,  one  of  the  legatees  under  the  will,  from  an 
order  of  partial  distribution  and  an  order  denying  a  new  trial. 
A  brief  statement  of  the  proceedings  had  in  the  district  court 
up  to  the  making  of  the  order  from  which  the  appeal  is  taken 
accompanies  the  opinion  delivered  upon  a  motion  to  dismiss 
the  appeals,  made  and  determined  during  the  December  term 
of  this  court.  (In  re  Davis  Estate,  27  Mont.  235,  70  Pac. 
721.)  The  following  additional  statement  will  be  necessary 
to  a  full  understanding  of  the  merits  of  the  controversy : 

The  first  contest  over  the  probate  of  the  will  was  instituted 
by  Maria  A.  Cummings,  Henry  A.  Root,  Harriet  R.  Sheffield, 
and  Henry  A.  Davis,  the  first  being  a  sister,  :ind  the  others 
nephews  and  nieces  of  the  deceased.  Pending  the  controversy 
John  A.  Davis,  the  proponent  of  the  will,  died,  and  John  E, 
Davis,  his  son  and  one  of  the  appellants,  qualified  as 
his  administrator,  and  was  substituted  in  the  contest  proceed- 
ings in  his  stead.  In  order  to  end  the  litigation  a  compromise 
was  finally  effected  between  the  proponent  and  the  contestants 
named.  Under  its  terms  the  contest  was  to  be  withdrawn,  the 
will  was  to  be  admitted  to  probate,  and  the  contestants  were  to 
^receive  certain  shares  of  the  estate.  On  March  27,  1895,  an 
order  was  made  by  the  court  in  pursuance  of  this  compromise, 
and  in  accordance  with  its  terms  the  respective  shares  of  the 
parties  were  therein  ascertained  and  declared.  Afterward  other 
contests  arose.  These  were  finally  settled  by  an  agreement  to 
which  all  the  claimants,  including  the  first  contestants  and  the 
administrator  of  John  A.  Davis,  deceased,  were  parties.  This 
agreement  was  upon  application  of  all  parties  approved  by  the 
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courts  and  on  August  24,  1897,  an  order  was  entered  which 
ascertained  from  the  various  agreements  the  names  of  the  per- 
sons interested  and  their  respective  shares.  The  respective 
shares  are  set  out  in  the  opinion  delivered  on  the  motion  to  dis- 
miss the  appeals  heretofore  cited.  Since  the  order  of  August 
24,  1895,  up  to  the  application  for  the  order  now  under  con- 
sideration, the  administrator  has  proceeded  under  the  direction 
of  the  court  to  administer  the  estate  upon  the  basis  of  that  order. 
The  petitioners  are  Henry  A.  Davis,  Ellen  S.  Cornue,  a  nephew 
and  niece  of  the  testator,  Sarah  Maria  Cummings,  a  sister,  and 
Joseph  A.  Coram,  assignee  of  Elizabeth  Ladd  and  Marie  Louise 
Dunbar,  nieces  of  the  testator.  Subsequent  to  the  filing  of  the 
petition  Harriet  R.  Sheffield  and  Henry  A.  Davis  appeared  by 
counsel  and  joined  in  the  prayer  of  the  petition,  as  did  also 
Calvin  P.  Davis,  a  nephew,  Elizabeth  S.  Bowdoin,  a  sister,  and 
Harriet  Holton,  a  niece  and  the  successor  in  interest  of  Harriet 
Wood,  a  sister  and  one  of  the  distributees  named  in  the  order 
of  August  24,  1897.  All  of  the  petitioners,  except  Coram,  were 
parties  to  some  one  of  the  contests,  and  were  found  by  the  order 
of  August  24,  1897,  to  be  entitled  to  share  in  the  estate ;  as  were 
also  Elizabeth  Ladd  and  Marie  Louise  Dunbar,  nieces,  whose 
interests  Coram  claims.  During  the  course  of  administration 
certain  specific  legacies  provided  for  in  the  will  and  recognized 
in  the  compromise  settlements  have  been  paid.  All  debts  due 
from  the  estate  have  also  been  paid.  A  large  amount  of  money 
and  property  has  been  distributed  from  time  to  time  to  the  par- 
ties named  in  the  order  of  August  24, 1897,  or  to  their  assignees. 
Among  these  assignees  Coram  has  been  recognized  as  entitled 
by  assignment  to  the  shares  of  Elizabeth  Ladd  and  Marie  Louise 
Dunbar,  and  has  received  a  large  amount  of  property  and  money 
by  virtue  of  his  substitution  in  their  stead.  To  all  of  these 
payments  John  E.  Davis  consented,  receiving  the  proportion 
thereof  belonging  to  the  estate  of  his  father.  The  petitioners 
made  their  application  under  Section  2835  of  the  Code  of  Civil 
Procedure,  which  declares  that  if  it  appears  at  the  hearing  that 
the  estate  is  but  little  indebted,  and  that  the  share  of  the  party 
applying  may  be  allowed  to  him  without  loss  to  the  creditors  of 
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the  estate,  the  court  or  judge  must  make  an  order  requiring  the 
executor  or  administrator  to  deliver  to  the  applicant  the  net 
proceeds  of  his  share,  or  such  part  thereof  as  is  designated  in 
the  order,  upon  his  giving  the  bond  required,  unless  the  bond 
be  dispensed  with. 

1.  The  main  contention  of  the  appellants  is  that  the  order 
of  August  24,  1897,  is  void  so  far  as  it  undertakes  to  recognize 
the  right  of  any  of  the  contestants  to  share  in  the  estate,  being 
in  excess  of  the  jurisdiction  of  the  court  sitting  in  the  exercise 
of  its  probate  powers,  and  that,  being  void,  it  furnished  no 
basis  for  the  order  from  which  the  present  appeal  is  prosecuted. 
They  say  that  the  will  itself  being  admitted  to  probate  furnished 
the  only  basis  for  the  administration  of  the  estate,  and  in  un- 
dertaking to  recognize  the  contestants  as  entitled  to  interests 
therein,  and  to  ascertain  and  declare  such  interests,  even  though 
this  was  done  by  the  consent  of  the  proponent,  the  court  has 
proceeded  without  warrant  of  law.  This  argument  proceeds 
upon  the  theory  that,  though  the  district  court  is  one  of  general 
jurisdiction,  yet,  when  exercising  its  probate  jurisdiction,  its 
powers  are  limited  by  the  statute  from  which  they  are  derived, 
and  unless  express  authority  can  be  found  in  the  statute  for  the 
particular  order,  or  part  of  it  which  is  called  in  question,  it  is 
void,  citing  State  ex  rel.  Bartlett  v.  District  Court,  18  Mont. 
481,  46  Pac.  259 ;  State  ex  rel.  Shields  v.  District  Court,  24 
Mont  1,  60  Pac.  489 ;  Burns  v.  Smith,  21  Mont.  252,  53  Pac. 
742,  69  Am.  St.  Eep.  653 ;  and  State  ex  rel  Kelly  v.  District 
Court,  25  Mont.  33,  63  Pac.  717. 

Speaking  generally,  the  soundness  of  this  proposition  is  not 
controverted.  The  foregoing  cases  fully  support  it;  but  they 
are  not  inconsistent  with  another  proposition  of  equal  weight 
and  importance:  that,  though  the  jurisdiction  of  the  court 
when  exercising  its  probate  powers  is,  in  a  sense,  special  and 
limited,  and  depends  upon  the  statute,  yet,  by  implication,  it 
also  possesses  all  the  powers  incidentally  necessary  to  an  effect- 
ive exercise  of  the  powers  expressly  conferred.  This  must  be 
the  case.  Otherwise  the  court  would  be  unable  to  discharge  its 
very  important  functions.     Touching  its  powers  in  respect  of 
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executors  and  administrators,  the  proper  function  of  the  court 
is  the  control  of  the  devolution  of  property  upon  the  death  of 
its  owner.  All  questions  of  law  and  fact  which  necessarily  arise 
from  the  inception  of  the  proceeding  down  to  and  including  the 
distribution  of  the  property  must  necessarily  fall  within  the 
purview  of  this  power  of  control.  Hence,  having  the  express 
power  to  entertain  a  contest  of  a  will  (Sections  2320-2382, 
Code  of  Civil  Procedure),  it  has  power  incidentally  to  decide 
any  question  which  properly  arises  upon  such  contest,  and, 
necessarily,  upon  consent  of  all  the  parties  interested,  to  enter 
a  decree  affirming  and  adopting  a  compromise  of  .such  a  contest, 
and  ascertaining  the  shares  to  which  the  parties  are  respectively 
entitled,  as  was  done  in  the  present  case.  This  proposition 
seems  too  clear  for  argument.  It  would  be  intolerable  if  it  were 
the  law  that  a  court  could  entertain  a  controversy  and  yet  have 
no  power,  upon  a  settlement  by  compromise  of  all  the  parties 
interested,  to  ratify  such  settlement  and  thus  end  the  contro- 
versy. By  this  statement  we  do  not  mean  to  imply  that  under 
our  system  the  court,  in  the  exercise  of  its  powers  in  matters 
of  probate,  may  consider  and  determine  collateral  questions. 
The  validity  of  claims  of  creditors  against  the  estate,  when  dis- 
puted by  the  executor  or  administrator,  or  disputed  claims  as- 
serted by  him  against  third  persons,  or  claims  of  such  third 
persons  against  creditors,  heirs,  legatees,  devisees,  or  distrib- 
utees, must,  if  an  adjudication  be  necessary,  be  tried  by  the 
court  sitting  as  a  court  of  general  jurisdiction,  and  in  an  action 
brought  for  that  purpose,  the  power  to  determine  such  questions 
either  not  being  conferred  by  statute,  or,  as  in  cases  of  disputed 
claims  against  the  estate  and  the  like,  the  power  of  adjudica- 
tion being  expressly  otherwise  provided  for.  (Section  2608, 
Code  of  Civil  Procedure.)  Therefore  the  validity  of  disputed 
assignments  of  a  distributive  share,  or  legacy,  or  devise,  cannot 
be  tried  or  determined  by  a  court  sitting  in  probate  proceed- 
ings. This  is  a  collateral  question ;  but  when  there  is  no  dispute, 
as  where  the  party  entitled  gives  his  consent,  there  is  no  reason, 
upon  principle,  why  the  court  may  not  recognize  and  give  it 
effect.     The  order  of  August  24,  1897,  was  therefore  clearly  a 
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proper  order  to  make.  The  court  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  and  its  action  in  the  premises  is 
not  open  to  question  either  by  the  administrator  or  by  one  of 
the  parties  at  whose  instance  the  order  was  made. 

2.  The  point  is  made  that  the  court  had  no  jurisdiction  to 
make  the  order,  because,  under  Section  2835,  supra,  it  has  no 
power  to  entertain  the  petition  for  partial  distribution  unless  it 
be  presented  by  an  heir,  devisee,  or  legatee,  and  that  none  of 
the  petitioners  fall  within  any  of  these  classes.  It  is  argued 
that  the  record  shows  that  none  of  the  petitioners,  other  than 
Coram,  fall  within  the  terms  of  the  statute,  since  they  are  not 
named  in  the  mil,  and  that,  being  at  most  but  assignees  of  the 
interest  they  respectively  claim  under  the  compromise  agree- 
ment, they  are  strangers  to  the  record.  Coram,  it  is  said,  is 
confessedly  an  assignee  of  persons  who  are  occupying  the  same 
position  as  the  other  petitioners,  and  as  to  him,  in  any  event, 
the  court  had  no  power  to  entertain  the  petition.  What  has 
already  been  said  disposes  of  this  contention.  The  petitioners, 
other  than  Coram,  are  in  effect  distributees.  The  order  of  the 
court  admitting  the  will  to  probate  under  the  compromise  agree- 
ments, amounted  to  a  recognition  of  the  will  only  so  far  as  it 
preserved  the  provision  therein  touching  the  specific  bequests, 
and  permitted  the  estate  of  the  proponent  to  receive  a  greater 
proportion  of  the  testator's  estate  than  it  would  have  been  enti- 
tled to  had  he  died  intestate.  The  order  itself  became  the  basis 
of  administration  and  controlling  as  to  the  devolution  of  the 
property.  In  effect  it  became  the  will  under  the  agreement  of 
the  parties,  each  one  becoming  entitled  to  just  such  a  share  of 
the  estate  as  he  would  have  been  entitled  to  had  he  been  men- 
tioned as  a  legatee  or  devisee  to  the  same  extent.  The  assign- 
ment to  Coram  by  Elizabeth  Ladd  and  Marie  Louise  Dunbar 
was  not  disputed  by  either  of  them.  It  had  theretofore  been 
recognized  by  the  court.  Distribution  had  been  made  to  Coram. 
He  had,  therefore  been,  in  effect,  substituted  in  the  stead  of  his 
assignors,  and  had  all  the  rights  which  such  substitution  im- 
plied. It  did  not  lie  in  the  mouth  of  the  administrator  to 
question  the  substitution.     There  were  no  creditors  whose  in- 
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terests  he  was  bound  to  protect,  and  the  order  directing  pay- 
ment would  be  his  warrant  therefor.  Xor  could  the  adminis- 
trator of  John  A.  Davis  question  it.  It  was  no  concern  of 
either  of  them  so  long  as  the  assignors  did  not  complain. 

3.  The  answers  of  the  appellants  to  the  petition  admitted 
the  material  allegations  contained  in  it,  but  set  up,  among  other 
things,  the  pendency  of  certain  suits  in  the  district  court  of 
Silver  Bow  county  and  in  the  circuit  court  of  the  United  States 
for  the  Ninth  circuit  to  which  the  administrator,  Leyson,  had 
been  made  a  party,  as  reasons  why  the  petition  should  be  denied. 
During  the  progress  of  the  hearing  Leyson,  the  administrator, 
asked  leave  to  file  a  supplemental  answer  setting  up  these  mat- 
ters more  fully,  and  pleading  other  grounds  of  objection  of  the 
same  character.  "This  application  was  denied.  Thereupon  evi- 
dence was  offered  by  him  and  admitted  without  objection  show- 
ing the  pendency  of  some  of  these  actions  and  the  existence  of 
the  other  facts  alleged,  but  upon  objection  excluded  as  to  others. 
So  far  as  we  are  able  to  determine  from 'the  record  before  us 
none  of  these  matters  were  material.  One  of  the  actions  pend- 
ing in  the  district  court  of  Silver  Bow  county,  entitled  Eva  A. 
Ingersoll,  A(hmmstratrixJ  etc.,  against  Henry  A.  Root  et  ah, 
was  brought  for  the  purpose  of  recovering  a  balance  of  a  claim 
of  $95,000,  alleged  to  be  due  the  estate  of  Robert  J.  Ingersoll, 
deceased,  for  services  rendered  as  an  attorney  to  the  defendants 
named  therein  in  defeating  the  probate  of  the  will,  and  to  have 
the  judgment  recovered  declared  a  lien  upon  the  shares,  among 
others,  of  Root,  Coram,  Ladd,  Cornue,  Dunbar,  and  Cum- 
mings.  In  the  prayer  of  the  complaint  the  plaintiff  asked  for 
the  appointment  of  a  receiver  to  take  charge  of  the  distributive 
shares  of  these  petitioners  and  to  hold  them  for  the  purpose  of 
applying  them  to  the  payment  of  the  judgment  recovered  in 
the  action.  The  administrator  is  made  a  party  defendant ;  but 
there  is  nothing  in  the  record  tending  to  show  that  any  receiver 
has  been  appointed,  or  that  the  shares  thus  sought  to  be  reached 
are  impounded  in  any  way  in  the  hands  of  the  administrator. 
Upon  this  showing  the  administrator  may  safely  pay  the  shares 
due  the  petitioners,  for  it  is  no  concern  of  his  what  are  the  merits 
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of  that  action.  The  court  could  not,  upon  this  proceeding,  pass 
upon  the  validity  of  the  claims  alleged  by  the  plaintiff  or  the 
right  of  the  Ingersoll  estate  to  a  lien  upon  them  in  the  admin- 
istrator's hands.  The  record  does  not  show  the  nature  of  the 
other  suit  pending  in  that  court,  further  than  it  was  not  brought 
by  a  creditor  to  recover  a  claim  against  the  estate.  It  therefore 
furnished  no  reason  why  the  court  should  not  make  the  order 
prayed  for. 

The  action  pending  in  the  United  States  circuit  court  was 
brought  by  one  Erwin  Davis  against  John  EL  Davis,  adminis- 
trator of  John  A.  Davis,  and  distributees  of  the  estate  of  An- 
drew J.  Davis>  other  than  petitioners,  to  determine  conflicting 
claims  to  the  distributive  shares  of  the  defendants  named  there- 
in under  certain  contracts  made  by  John  A.  Davis  in  his  life- 
time. Erwin  Davis  is  a  stranger  to  the  estate  of  Andrew  J. 
Davis.  Whatever  may  be  the  merits  of  this  controversy,  th^y 
do  not  affect  the  interests  of  the  petitioners,  because  petitioners 
are  not  parties  to  that  suit  and  the  existence  of  the  controversy 
was  a  fact  wholly  immaterial  to  be  considered  in  this  proceed- 
ing. 

4.  It  is  argued  that  the  court  had  no  authority  to  make  the 
order  because  it  does  not  appear  that  any  suit  has  ever  been 
brought  under  the  provisions  of  Section  2840  et  seq.  of  the 
Code  of  Civil  Procedure  to  determine  the  rights  of  the  peti- 
tioners to  distributive  shares  in  the  estate.  The  position  as- 
sumed by  the  appellants  is  that  this  section  of  the  statute  is  ex- 
clusive, and  that  no  distribution  can  be  had  until  such  suit  has 
been  tried  and  determined.  This  position  is  untenable.  Sec- 
tion 2840  does  not  require  that  such  a  suit  should  be  brought 
as  a  condition  precedent  to  an  order  of  distribution.  If  the 
rights  of  the  petitioners  have  otherwise  been  ascertained,  as 
was  done  in  this  case  by  the  compromise  agreements  and  the 
order  of  August  24,  1897,  made  in  pursuance  thereof,  there  is 
no  necessity  for  such  suit.  After  the  estate  has  been  in  process 
of  settlement  now  for  some  thirteen  years,  and  all  the  petitioners 
have  been  recognized  as  distributees  since  the  date  of  the  order 
referred  to,  the  objection  that  their  rights  have  not  been  deter- 
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mined  by  a  proceeding  instituted  for  that  purpose  is,  to  say  the 
leasts  somewhat  capricious. 

5.  Though  the  administrator  did  not  make  the  formal  ob- 
jection that  Calvin  P.  Davis  was  an  insane  person,  and  there- 
fore could  not  petition  for  his  distributive  share,  the  hearing 
was  conducted  as  if  this  issue  was  presented,  and  evidence  suffi- 
cient to  make  out  a  prima  facie  case  of  incompetency  was  in- 
troduced in  the  form  of  a  certified  judgment  of  the  superior 
court  of  Sonoma  county,  Cal.,  the  place  of  petitioner's  resi- 
dence. His  application  was  made  by  attorney.  The  order,  in 
so  far  as  it  directed  distribution  to  him,  is  erroneous.  He 
should  have  appeared  by  guardian.  As  he  did  not,  there  was 
no  competent  person  asking  for  a  distribution  in  his  behalf. 
The  order  must  therefore  be  modified  in  this  respect. 

Many  other  points  are  presented'  in  the  briefs  of  counsel,  but 
none  of  them  are  of  sufficient  merit  to  demand  notice. 

The  district  court  is  directed  to  modify  the  order  by  omitting 
therefrom  any  direction  as  to  the  share  of  Calvin  P.  Davis,  and 
when  so  modified  it  will  stand  affirmed.  The  order  refusing  a 
new  trial  is  also  affirmed.  The  appellants  will  pay  the  costs  of 
appeal. 

Modified  and  affirmed. 


HUGHES  et  al.,  Respondents,  v.  ROWA!N*  et  al., 
Defendants.    ROWAN",  Appellant. 

(No.   1,481.) 
(Submitted  February  26,  1903.     Decided  March  14,  1903. 

Removing  Cloud  on  Title — Evidence — Attempt  to  Compromise. 

1.  In  an  action  to  remove  a  cloud  from  the  title  to  a  mining  claim,  plaintiff 
averred  that  defendant  had  no  interest  therein.  On  direct  examination  he 
testified  that  he  knew  of  defendant's  asserted  claim  of  an  interest  two 
years  before  he  brought  suit,  and  that  an  exchange  of  deeds  between  him 
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and  defendant  had  been  made  to  enable  plaintiff  to  perfect  his  chain  of 
title  bo  that  he  could  secure  a  patent  from  the  government,  and  with  the 
understanding  that  the  deeds  should  not  transfer  any  interest.  On  cross- 
examination  he  testified  that  he  had  not  attempted  to  purchase  defendant's 
interest,  nor  authorised  his  attorney  to  endeavor  to  do  so ;  that  he  told  his 
attorney  that  he  would  rather  settle  the  matter  than  have  a  lawsuit ;  that, 
in  response  to  the  attorney's  proposition  whether  he  should  see  if  defendant 
would  settle  for  what  It  would  cost  to  have  a  lawsuit,  witness  said,  "Yes ;" 
and  that  defendant  wanted  $5,000.  Held,  that  this  testimony  went  to  the 
credibility  of  plaintiff,  he  having  averred  that  defendant  did  not  own  any 
interest  or  share  in  the  property,  and  was  improperly  stricken  out. 
2.  Plaintiff  was  asked  if  he  did  not  authorize  his  attorney  to  endeavor  to 
purchase  defendant's  interest.  Held,  error  to  sustain  an  objection  to  the 
question  as  disclosing  an  attempt  to  make  a  compromise,  for  it  might  have 
appeared,  if  the  question  had  been  answered,  that  it  was  an  attempt  on 
plaintiff's  part  to  purchase  defendant's  claim  outright. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  John  Hughes  and  others,  executors  of  the  will  of 
Stephen  Hughes,  deceased,  against  Thomas  Rowan  and  others. 
Judgment  for  plaintiffs.  From  the  judgment  and  from  ah 
order  denying  a  motion  for  a  new  trial,  defendant  Rowan  ap- 
peals.   Reversed. 

Messrs.  McHatton  &  Cotter,  for  Appellant 

MR.  JUSTICE  MILBUKN"  delivered  the  opinion  of  the 
court. 

The  plaintiffs  brought  this  action  to  remove  an  alleged  cloud 
upon  their  title  to  the  Copper  Bottom  quartz  lode  claim,  situate 
in  Silver  Bow  county.  It  is  alleged  in  the  second  amended 
complaint,  upon  which  the  case  was  tried,  that  in  1888  James 
Fraser  and  William  L.  Robbins  located  the  claim  and  became 
the  owners  thereof  in  common.  Plaintiffs  aver  that  Fraser  and 
Robbins  executed  and  delivered  to  one  Thomas  McCale  a  deed 
for  an  undivided  one-third  interest  in  the  property,  which  in- 
strument was  lost  without  having  been  recorded,  and  that  Mc- 
Cale conveyed  this  one-third  interest  to  the  plaintiff  James 
Hughes.  Thus,  the  plaintiffs  allege,  they,  having  had  con- 
veyed to  them  the  other  interests,  acquired  complete  title  to  the 
whole  property.     They  further  allege  that  on  the  23d  day  of 
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December,  1892,  after  the  making  of  the  deed  from  McCale  to 
Hughes,  Fraser  wrongfully  and  fraudulently  made,  executed 
and  delivered  to  the  defendant  Rowan  a  deed  for  an  undivided 
one-sixth  interest  in  the  property,  and  that  this  deed  did  not,  in 
law  or  fact,  convey  any  title,  for  the  reason  that  Fraser  did  not 
own  any  part  of  the  realty  at  the  time  of  the  making  of  the  last- 
mentioned  deed,  and  that  said  deed  casts  a  cloud  upon  the  title 
of  the  plaintiffs.  It  is  alleged  further  that  the  deed  from  Fra- 
ser to  Rowan  was  made  without  any  consideration,  and  that 
before  the  time  of  execution  thereof  Rowan  well  knew  that 
Fraser  did  not  own  the  property,  or  any  part  thereof,  or  any 
interest  therein,  and  that  Rowan  had  actual  and  constructive 
notice  of  the  execution  and  delivery  of  the  deed  previously  made 
by  Fraser  and  Robbins  to  McCale,  and  of  the  one  from  McCale 
to  James  Hughes;  and,  further,  that  the  deed  from  Frasef  to 
Rowan  was  made  for  the  use  and  benefit  of  Fraser  himself. 
Subsequently  the  plaintiffs  applied  to  the  United  States  for  a 
patent  to  the  claim  in  controversy,  and,  being  required  to  fur- 
nish a  complete  abstract  of  title,  this  abstract,  when  furnished, 
failed  to  show  a  deed  executed  from  Fraser  and  Robbins  to  Mc- 
Cale, but  did  show  that  Fraser  had  conveyed  to  Rowan.  The 
proceedings  being  thereby  obstructed,  it  is  alleged  that  for  the 
purpose  of  expediting  the  issuance  of  the  patent  defendant 
Rowan,  on  the  29th  day  of  December,  1892,  without  any  con- 
sideration, conveyed  to  the  plaintiff  James  Hughes,  by  deed, 
an  undivided  one-sixth  interest  in  the  real  estate  for  the  pur- 
pose of  aiding  in  the  procuring  of  a  patent  to  the  plaintiffs ;  but 
plaintiffs  allege  that  this  deed  did  not  in  law  or  equity  convey 
any  right  or  title  whatever.  It  is  further  alleged  that,  at  the 
very  time  of  the  making  and  delivery  of  the  last-mentioned 
deed,  the  plaintiff  Hughes  executed  and  delivered  to  said  Rowan 
a  deed  reconveying  the  undivided  one-sixth  interest ;  these  two 
deeds  were  delivered  at  one  and  the  same  time,  one  in  exchange 
for  the  other,  and  it  is  claimed  by  plaintiffs  that  the  deeds 
were,  each  of  them,  made  and  delivered  without  valuable  or 
any  consideration.  The  deed  from  Rowan  to  Hughes  recites, 
among  other  things,  that  the  conveyance  was  made  "in  trust 
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for  the  purpose  of  applying  for  a  United  States  patent  thereon." 
The  deed  from  Hughes  to  Rowan  contains  this  participial 
phrase :  "It  being  the  intention  of  the  said  party  to  reconvey 
to  the  said  second  party  an  undivided  one-sixth  interest  of,  in, 
and  to  the  said  claim,  which  said  interest  has  this  day  been 
convoyed  to  the  said  first  party  for  the  purpose  of  applying  for 
a  patent  thereon."  The  defendant  Rowan  appeared  and  de- 
murred to  the  amended  complaint,  one  ground  of  demurrer 
being  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  or  to  entitle  the  plaintiffs  to  the  relief 
asked.  The  cause  having  been  tried  upon  the  issues  joined 
before  the  court,  a  jury  having  been  expressly  waived,  findings 
of  fact  and  conclusions  of  law  were  made  and  found  in  favor 
of  the  plaintiffs,  and  a  decree  entered  accordingly.  From  the 
judgment,  and  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant Rowan  appeals.  Respondents  did  not  file  a  brief  or 
appear  to  argue  this  case  on  appeal. 

The  overruling  of  the  demurrer  to  the  complaint  is  not  men- 
tioned in  the  brief  of  counsel  or  relied  upon  as  error,  and  what- 
ever views  we  may  have  upon  this  point,  not  presented,  we  re- 
frain from  expressing.  Besides  the  point  raised  as  to  laches 
of  the  plaintiffs,  suggested  in  alleged  error  Xo.  2,  which  point 
lias  nothing  in  support  of  it  to  make  it  worth  our  consideration, 
tho  only  errors  relied  upon  and  mentioned  in  the  brief,  and 
properly  presented  in  the  argument  so  that  we  can  consider  the 
same,  are  those*  numbered  7  and  8,  to-wit:  "The  court  erred 
in  sustaining  plaintiffs'  objections  to  the  questions  asked  the 
witness  James  Hughes  on  cross-examination  ;"  and :  "The  court 
erred  in  sustaining  plaintiffs'  motion  to  strike  out  certain  evi- 
dence of  the  said  witness" — reference  being  made  pointedly  to 
tho  transcript. 

It  appears  in  the  testimony,  and  is  averred  in  the  complaint, 
that  the  plaintiff  James  Hughes,  in.  order  to  procure  a  patent 
from  the  government,  his  chain  of  title  appearing  deficient,  five 
days  after  the  recording  of  the  deed  from  Fraser  to  Rowan 
solicited  and  procured  from  Rowan  the  deed  alwve  referred 
to  for  the  one-sixth  interest,  and  on  the  same  day  reconvened  to 
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Rowan,  in  manner  and  form  as  above  suggested,  the  same  in- 
terest In  his  direct  testimony  he  testified  that  at  the  time  of  the 
making  of  these  two  deeds  the  understanding  between  him  and 
Rowan  was  that  they  should  not  transfer  any  interest,  but 
should  leave  the  interests  as  they  were  before  the  deeds  were 
made.  On  cross-examination  he  testified  that  he  waited  until 
the  1st  of  July,  1894,  before  commencing  chis  action,  and  that 
it  was  not.  a  fact  that  he  tried  to  buy  this  interest  during  the 
interval,  meaning  between  the  29th  day  of  December,  1892,  and 
the  1st  day  of  July,  1S94.  Witness  stated  that  he  knew  on 
the  29th  of  December  1892,  that  Mr.  Rowan  claimed  to  own 
this  one-sixth  interest.  He  also  stated  that  he  did  not  authorize 
his  attorney,  Mr.  Walsh,  to  go  to  Rowan  and  try  to  buy  it  before 
this  suit  was  begun,  and  that  he  did  not  authorize  any  one  else 
to  do  so;  that  Mr.  Walsh  was  his  attorney,  and  represented  him 
in  the  matter  part  of  the  time.  Witness  had  rt  conversation 
with  Mr.  Walsh  before  he  commenced  this  suit>  with  reference 
to  an  attempt  to  purchase  the  share  wThich  Rowan  claimed,  and 
told  his  counsel  that  he  would  sooner  settle  it  than  have  a  law- 
suit; that  Mr.  Walsh  made  a  proposition  to  him  (witness),  and 
said:  "I  will  see  Mr.  Rowan,  and  if  he  wants  to  settle  it  for 
what  it  would  cost  to  have  a  lawsuit" — and  witness  said  "Yes;" 
that  Mr.  Walsh  went,  to  Mr.  Rowan,  and  Mr.  Row?an  wanted 
$5,000.  Whereupon,  further  pursuing  the  cross-examination, 
counsel  for  Mr.  Rowan  asked:  ''You  did  authorize  Mr.  Walsh 
to  go  to  him  and  try  to  purchase  this  interest  ?"  Counsel  for 
the  plaintiffs  objected  to  this  question  "as  incompetent,  irrele- 
vant, and  not  proper  cross-examination,"  and  asked  "that  this 
evidence  be  stricken  out,  as  to  an  offer  to  compromise  the  suit ;" 
which  motion  was  granted,  defendant  Rowan  saving  an  excep- 
tion to  the  ruling  of  the  court. 

The  court  erred  in  striking  out  this  testimony  of  Mr.  Hughes 
in  regard  to  the  negotiations  with  Mr.  Rowan,  and  in  sustain- 
ing the  objection  to  the  question  last  above  stated.  In  the  light 
of  the  fact  that  the  suit  was  to  remove  an  alleged  cloud  upon  the 
title  of  the  plaintiffs,  cast  by  the  deed  from  Fraser  to  Rowan 
and  the  deed  from  witness  Hughes  to  Rowan,  it  is  difficult  to 
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understand  why  tlie  court  would  strike  out  any  testimony  so 
relevant,  and  touching,  as  it  did,  upon  the  relations  between 
the  two  parties.  It  certainly  went  to  the  credibility  of  Mr. 
Hughes,  he  having  averred  that  Rowan  did  not  own  any  interest 
or  share  in  the  property. 

The  court  erred  in  assuming,  without  giving  an  opportunity 
for  all  the  facts  to  come  out  on  cross-examination,  that  this  was 
an  attempt  to  make  a  compromise.  For  all  that  the  court  knew 
it  might  have  been  disclosed,  by  permitting  the  ques- 
answered,  that  it  was  an  attempt  on  the  part  of  Hughes  to  pur- 
chase outright  the  claim  of  Rowan,  and  not  to  compromise  for 
the  sake  of  preventing  the  expense  and  annoyance  of  a  law- 
suit. We  cannot  say  that  the  answer  to  this  question,  if  it  had 
been  made,  would  not  have  properly  influenced  the  court  to 
find  in  favor  of  Rowan.  Considering  the  inconsistent  acts  of 
the  principal  plaintiff,  James  Hughes,  in  dealing  with  Rowan 
to  procure  a  deed  from  him  for  an  interest  which  he  swears  he 
knew  Rowan  claimed — and  this  a  year  or  two  before  the  suit 
was  commenced — the  defendant  Rowan  certainly  had  the  right 
to  thoroughly  cross-examine  Mr.  Hughes  as  to  the  full  nature 
of  the  negotiations  with  Mr.  Rowan,  especially  as  the  witness 
stated,  in  his  testimony  which  was  stricken  out,  that  he  had  a 
conversation  with  Mr.  Walsh  before  commencing  suit,  with 
referenco  to  an  attempt  to  purchase  the  claim.  If  the  negotia- 
tions were  in  fact  in  the  nature  of  a  compromise,  of  course  Mr. 
Hughes  could  not  l>e,  in  law,  prejudiced  thereby ;  but  it  might 
have  turned  out  upon  cross-examination  that  it  was  an  attempt 
to  buy  with  the  recognition  of  the  ownership  of  Rowan. 

As  the  cause  must  go  back  for  a  new  trial,  it  is  regrettable 
that  other  points  suggested  are  not  properly  presented  in  the 
brief,  so  that  this  court  could  pass  upon  them.  Reversed  and 
remanded. 

Reversed  and  remanded. 
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%     Jg  METZ,  Respondent,  v.  CITY  OF  BUTTE,  Appellant. 

(No.   1,475.) 
(Submitted  February  25,  1903.     Decided  March  14,  1903.) 

Municipal  Corporations  —  Defect  in  Sideivalk — Negligence — 
Presumptions — Evidence — Instructions. 

1.  Where  a  sidewalk  at  a  certain  place  was  about  five  inches  higher  than  tbe 
ordinary  grade  of  the  sidewalk,  and  plaintiff  was  injured  in  stepping  down 
from  such  elevated  portion  in  the  nighttime,  in  an  action  against  the  city 
for  the  injury  defendant  sought  a  nonsuit  on  the  hypothesis  that,  the  side- 
walk having  been  constructed  by  the  city  officials,  it  was  to  be  presumed 
that  it  was  constructed  on  a  general  plan  adopted  by  the  city,  and  that 
plaintiff  must  show  tnat  the  elevation  actually  constituted  a  defect,  i/e/d, 
that  no  such  presumption  could  be  indulged  in  in  the  absence  of  any  evi- 
dence to  show  the  sidewalk  at  that  point  built  on  a  general  plan. 

2.  In  an  action  against  a  city  for  injuries  owing  to  a  defective  sidewalk,  wit- 
ness could  not  state  as  to  whether,  in  his  opinion,  the  sidewalk  was  reason- 
ably safe ;  It  being  a  question  for  the  jury  to  determine  whether  or  not  the 
sidewalk  was  defective. 

3.  Where  the  court  instructed  that  if  the  city,  by  its  officers,  had  notice  of 
the  defect,  which  was  a  dangerous  one,  the  city  was  liable  for  any  damages 
on  account  thereof,  such  Instruction  was  not  erroneous  on  the  ground  that 
it  eliminated  contributory  negligence,  where  other  instructions  clearly  told 
the  jury  that  contributory  negligence  would  preclude  recovery. 

Appeal  from  District  Court,  Silver  Bow  County ;  Henry  C. 
Smith,  Judge. 

Action  by  Lou  iMetz  against  the  city  of  Butte.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying:  a  motion  for 
a  new  trial,  defendant  appeals.     Affirmed. 

Mr.  Edwin  M.  Lamb,  for  Appellant. 

If  there  was  a  dangerous  defect  in  the  sidewalk  on  the.  street 
at  the  point  complained  of  it  was  due  to  the  fact  that  the  plan 
adopted  by  the  defendant  for  the  construction  of  the  sidewalk 
was  dangerous  and  unsafe,  for  the  sidewalk  existed  at  the  time 
of  the  injury  as  originally  constructed.  (C onion  v.  City  of  St. 
Paul  72  ST.  W.  1073.) 

There  was  no  evidence  that  a  defect  existed  in  the  walk  com- 
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plained  of.  It  is  true,  as  shown  by  the  testimony,  that  plaintiff 
was  injured,  but  "the  jury  are  not  to  infer  a  defect  on  the  high- 
way at  a  particular  time  and  place  merely  from  the  fact  that  an 
injury  was  sustained  at  that  time  and  place."  (Church  v.  Cher- 
ryfield,  33  Me.  460;  Collins  v.  Dorchester,  6  Cush.  (Mass.), 
396;  Morgan  v.  City  of  Lewiston,  40  Atl.  515.) 

A  witness  may  give  his  opinion  when  the  subject  of  the  in- 
quiry is  so  indefinite  in  its  nature  as  not  to  be  susceptible  of 
direct  proof.     (Rice  on  Ev.,  Vol.  I,  page  357.) 

If  different  persons,  upon  the  facts,  might  have  different 
opinions  as  to  the  condition  of  the  street  for  safety,  the  city 
ought  to  have  the  benefit  of  the  doubt.  The  presumption  is  in 
favor  of  the  city.     (Gould  v.  Topeka,  32  Kan.  485.) 

Messrs  McHatton  &  Cotter,  for  Respondent. 

MR  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  in  the  district  court  for  Silver 
Bow  county  by  the  plaintiff,  Lou  Metz,  against  the  city  of  Butte, 
to  recover  damages  for  personal  injuries  alleged  to  have  been 
suffered  by  the  plaintiff  by  reason  of  the  negligence  of  the  de- 
fendant in  permitting  a  dangerous  defect  to  be  and  remain  in 
a  sidewalk  along  one  of  the  streets  of  the  city,  in  consequence 
of  which  the  plaintiff,  without  fault  or  negligence  on  her  part, 
fell,  and  seriously  injured  herself.  The  ^incontroverted  facts 
are  that  Quartz  street,  in  Butte,  is  one  of  the  principal  thorough- 
fares in  that  city;  that  it  runs  east  and  west,  crossing  Main 
street  and  Alaska  street  at  right  angles;  that  on  the  north 
side  of  Quartz  street,  about  half  way  between  Main  and  Alaska 
streets,  the  city,  in  1894,  erected  a  building  for  a  hosehouse; 
that  the  grade  of  the  street  is  quite  steep,  descending  from  Main 
street  west ;  that  at  the  southwest  corner  of  the  hosehouse  there 
is  a  step  or  offset  about  five  inches  high,  extending  across  the 
sidewalk ;  that  along  this  walk  a  great  many  pedestrians  travel 
both  during  the  daytime  and  at  night;  and  that  the  step  or  off- 
set was  known  to  the  building  inspector  and  assistant  street 
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commissioner  of  Butte  long  prior  to  the  date  of  the  plaintiff's 
injury'.  Upon  the  trial  the  plaintiff  introduced  evidence  tend- 
ing to  prove  the  injury  suffered  by  her,  the  character  and  extent 
of  it,  the  fact  that  it  was  caused  by  her  stepping  off  of  the  step 
or  offset  in  the  sidewalk  while  traveling  along  the  walk  after 
night,  when  it  was  very  dark ;  that  no  light  or  signal  was  placed 
by  the  city  at  the  point  in  the  walk  where  the  step  or  offset  oc- 
curs ;  and  that  she  had  no  knowledge  of  its  existence  until  the 
time  of  the  accident  The  witness  Kemp,  for  the  plaintiff, 
testified  that  in  1894  he  was  sanitary  inspector  of  Butte;  that 
the  sidewalk,  at  the  point  where  the  step  or  offset  occurs,  was 
constructed  in  that  year  under  the  directions  of  the  building 
inspector  of  Butte,  who  drew  the  plans  for  the  hosehouse;  that 
the  southeast  corner  of  the  hosehouse  was  put  on  the  established 
grade  of  the  street;  that  the  southwest  corner  was  from  14  to 
18  inches  above  that  grade;  that  in  constructing  the  sidewalk 
in  front  of  the  building  to  correspond  somewhat  with  it  and  the 
slope  of  the  street  the  walk  was  placed  considerable  above  grade, 
necessitating  the  step  or  offset  in  order  to  connect  with  the  ad- 
joining walk ;  and  that  the  walk  had  been  left  in  that  condition 
ever  since  1894.  At  the  close  of  plaintiff's  case  the  defendant 
interposed  a  motion  for  a  nonsuit  upon  the  ground  that  the 
evidence  does  not  show  that  the  sidewalk  at  the  place  where  the 
plaintiff  fell  and  received  the  injuries  complained  of  was  not 
in  a  reasonably  safe  condition  for  persons  traveling  over  the 
same  and  using  reasonable  care,  but  does  show  +he  contrary  to 
be  the  fact.  This  motion  was  overruled.  In  presenting  its  de- 
fense, the  attorney  for  the  city  asked  the  witness  Sanfield  if, 
in  his  opinion,  the  walk  at  the  point  where  the  step  or  offset 
appears  was  reasonably  safe  for  pedestrians  using  ordinary  care 
and  diligence  in  passing  over  it.  Upon  objection  by  the  plain- 
tiff, the  testimony  was  excluded.  By  agreement  of  the  parties 
the  jury  visited  and  inspected  the  sidewalk  at  the  point  where 
the  step  or  offset  occurs.  Among  others^  the  court  gave  to  the 
jury  instruction  numbered  7,  which  reads  as  follows :  "You  are 
instructed  that  if  you  find  from  the  evidence  that  the  city,  by 
its  officers,  viz.,  street  commissioner  or  his  assistant,  or  either 
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of  them,  had  notice  of  the  existence  of  the  step  in  the  sidewalk 
at  the  point  complained  of  at  and  prior  to  the  time  of  the  alleged 
injuries  to  the  plaintiff,  and  if  you  find  that  the  existence  of 
such  step  in  the  said  sidewalk  was  a  dangerous  defect  therein, 
then  such  notice  to  said  officers,  or  either  of  them,  would  be 
notice  to  the  city,  and  the  city  would  be  liable  for  any  damages 
sustained  by  plaintiff  on  account  of  the  existence  of  such  defect, 
if  you  find  from  the  evidence  that  the  same  was  a  defect."  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $3,000 
damages.  From  a  judgment  for  that  amount  and  costs,  and 
from  an  order  overruling  defendant's  motion  for  a  new  trial, 
this  appeal  is  prosecuted. 

The  defendant  contends  that  there  is  no  evidence  in  the 
record  showing  or  tending  to  show  that  the  sidewalk  where  the 
plaintiff  fell  was  not  reasonably  safe  for  any  person  exercising 
due  care  to  pass  over  it,  and  therefore  the  motion  for  nonsuit 
should  have  been  granted.  This  is  urged  upon  this  court  upon 
the  hypothesis  that,  the  sidewalk  haying  been  constructed  by 
the  city  officials,  it  is  to  be  presumed  that  it  was  constructed 
upon  a  general  plan  adopted  by  the  city  for  the  eonstruction  of 
its  sidewalks;  and  that,  even  though  the  plan  may  be  defective, 
the  judgment  of  the  city  officials  upon  that  question  must  be 
deemed  conclusive  here ;  that  it  is  incumbent  upon  the  plaintiff 
to  show  something  more  than  the  condition  of  the  walk,  the  fact 
of  her  having  been  injured  by  reason  of  the  alleged  defect,  and 
the  character  of  her  injuries;  that  she  must  show  affirmatively 
by  evidence  that  the  step  or  offset  actually  constitutes  a  defect 
in  the  walk ;  and  that,  having  failed  to  do  this,  the  court  should 
say,  as  a  matter  of  law,  that  no  defect  has  been  shown  to  exist. 
With  this  contention  we  cannot  agree.  In  the  absence  of  any 
testimony  whatever  upon  the  subject,  we  cannot  say  that  any 
presumption  is  to  be  indulged  that  the  sidewalk  at  the  point  in 
question  was  built  upon  any  general  plan  adopted  by  the  city 
for  that  purpose.  But,  on  the  other  hand,  the  vvitness  Kemp, 
for  the  plaintiff,  testified  that  the  walk  at  the  point  in  contro- 

•  versy  was  actually  built  above  the  established  grade  adopted  by 

.  the  city  for  its  sidewalka 
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Neither  do  we  think  the  district  court  erred  in  sustaining  the 
objection  to  the  question  asked  the  witness  Sanfield.  All  the 
facts  and  circumstances  being  before  them,  it  was  a  question 
for  the  jury  to  determine  whether  or  not  the  step  or  offset  in 
the  sidewalk  constituted  such  a  defect  that  the  city,  in  the  exer- 
cise of  ordinary  care  and  prudence^  should  have  remedied.  In 
Leonard  v.  City  of  Butte,  25  Mont.  410,  65  Pac  425,  this  court 
held  that,  where  the  evidence  showed  that  the  sidewalk  was  com- 
posed of  flagging,  some  part  of  which  was  so  smooth  that  pass- 
ersrby  were  frequently  falling,  it  was  a  question  of  fact  for  the 
jury  to  say  whether  or  not  the  walk  was  defective.  In  City  of 
Ceniralia  v.  Baker,  36  111.  App.  46,  it  was  held  that  it  was  a 
question  of  fact  for  the  jury  to  determine  whether  or  not  a 
walk  was  defective,  where  the  evidence  merely  showed  that  one 
board  had  become  warped  by  the  sun  so  that  it  projected  above 
the  general  level  of  the  walk,  thus  presenting  an  obstruction 
against  which  passers-by  were  liable  to  stumble  and  fall.  In 
Town  of  Watertown  v.  Greaves,  50  C.  C.  A.  172,  56  L.  R  A. 
865,  112  Fed.  183,  the  circuit  court  of  appeals  for  the  First 
circuit  had  under  consideration  precisely  the  same  question  as 
presented  by  this  record,  and  held  that,  where  the  evidence 
showed  a  difference  of  three  inches  in  the  height  of  two  adjoin- 
ing portions  of  the  walk,  it  was  a  question  for  the  jury  to  say 
whether  there  was  a  defect  in  the  walk.  To  the  same  effect  are 
the  decisions  in  Tabor  v.  City  of  St.  Paul,  36  Minn.  188,  30 
K  W.  765 ;  Bedford  v.  City  of  Wobum,  176  Mass.  520,  57  N. 
R  1008 ;  Lamb  v.  City  of  Worcester,  177  Mass.  82,  58  K  K 
474. 

Exception  is  taken  to  instruction  Xo.  7  given  by  the  court, 
in  that  it  is  contended  that  the  jury  was  told,  if  they  found  that 
the  officers  of  the  defendant  city  had  notice  of  the  existence  of 
such  step  prior  to  the  date  of  the  plaintiff's  injury,  and  if  they 
further  found  that  such  step  constituted  a  defect  then  notice 
thereof  to  such  officers  was  notice  to  the  city,  and  the  city  would 
be  liable  to  respond  in  damages  for  injuries  sustained  by  the 
plaintiff  by  reason  of  such  defect.  Complaint  is  made -that 
under  this  instruction  the  plaintiff  could  recover  even  though 
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she  had  been  guilty  of  contributory  negligence.  Standing  alone, 
this  instruction  might  be  open  to  the  criticism  made  upon  it, 
but  no  court  is  presumed  to  state  all  the  law  of  a  case  in  one  in- 
struction, and,  taken  in  connection  with  other  instructions  given, 
notably  No.  6,  in  which  the  jury  was  told  that  the  plaintiff 
could  not  recover  if  guilty  of  contributory  negligence,  we  are  of 
the  opinion  that  the  objection  to  the  instruction  complained  of 
is  not  well  founded,  and  that  the  district  court  gave  to  the  jury 
all  matters  of  law  necessary  for  their  information  in  rendering 
a  verdict 

We  have  examined  the  other  errors  assigned,  and  find  no 
merit  in  them. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mr.  Justice  Mllburn,  being  ill,  did  not  hear  the  argument 
and  takes  no  part  in  the  foregoing  decision. 


REINS,  Respondent,  v.  KING,  Appellant. 

(No.    1,442.) 
.  ( Submitted  April  15,  1902.     Decided  March  14,  1903.) 

Mining  Claim — Location  —  Adverse  Claim — Appeal — Assign- 
ments of  Error — Costs — Memorandum — Striking  Out. 

1.  When  the  plaintiff  in  an  action  to  determine  an  adverse  claim  to  a  mining 
claim  had  located  the  claim  In  1893,  and  defendant  claimed  to  have  located 
it  in  1896,  and  the  court  found  that  defendant  made  no  valid  location  of 
the  claim,  errors,  if  any,  in  ruling  on  the  admissibility  of  evidence  as  to 
a  location  and  working  of  the  claim  by  a  third  party  prior  to  plaintiff's 
location,  were  immaterial. 

2.  Where  assignments  of  error  in  rulings  as  to  the  admission  of  evidence  do 
not  refer  to  the  page  of  the  transcript  where  the  matters  are  to  be  found, 
the  assignments  will  not  be  considered. 

3.  Under  Code  of  Civil  Procedure,  Section  1867,  providing  that  "a  party  in 
whose  favor  judgment  la  rendered,  and  who  claims  his  costs,  must  deliver 
to  the  clerk  and  serve  on  the  adverse  party  a  memorandum  of  the  Items 
of  his  costs  and  disbursements  within  five  days  after  the  verdict  or  notice 
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of  the  decision,"  where  plaintiff  did  not  serve  such  memorandum  until 
eight  days  after  a  decision  In  his  favor,  and  the  records  did  not  show  that 
he  did  not  have  notice  of  the  decision  until  within  five  days  prior  to  such 
service,  defendant's  motion  to  strike  out  the  memorandum  of  costs  should 
be  sustained. 


Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 

Action  by  John  P.  Reins  against  Silas  F.  King.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  overruling 
a  motion  to  strike  out  plaintiff's  memorandum  of  costs,  defend- 
ant appeals.     Modified  and  affirmed. 

Messrs.  McIIatton  &  Cotter,  for  Appellant 

Messrs.  Staplcton  &  Stapleton,  for  Respondent 

THE  HONORABLE  J.  M.  CLEMENTS,  one  of  the  Dis- 
trict Judges  of  the  First  Judicial  District,  sitting  in  the  place 
of  the  Chief  Justice,  delivered  the  opinion  of  the  court 

On  the  13th  of  March,  1893,  the  plaintiff  located  the  Com- 
bination lode  claim  in  Summit  Valley  mining  district,  Silver 
Bow  county.  On  the  12th  of  February,  1896,  the  defendant 
located  the  Boomerang  lode  claim,  which  included  a  portion 
of  the  ground  covered  by  the  Combination  lode  claim.  On 
August  25,  1897,  the  defendant  made  application  for  a  patent 
to  the  Boomerang  claim.  On  October  13,  1897,  plaintiff  filed 
in  the  United  States  land  office  at  the  city  of  Helena  his  adverse 
claim  to  the  ground  in  conflict-  under  the  two  locations.  This 
suit  was  brought  to  determine  such  adverse  claim.  The  cause 
was  heard  by  the  court  sitting  writh  a  jury.  Special  findings 
were  submitted  to  the  jury,  but  no  general  verdict  Both  par- 
ties moved  the  court  to  reject  certain  of  the  findings  and  adopt 
others.  The  court  made  certain  findings  of  fact  and  rendered 
judgment  in  favor  of  plaintiff. 

Among  other  findings  of  fact  the  court  found  that  the  defend- 
ant made  no  valid  location  of  the  Boomerang  lode  claim,  for  the 
reason  that  the  whole  of  the  land  attempted  to  be  located  was 
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then  covered  by  the  Combination  lode  claim,  and  also  that  he 
failed  to  make  a  discovery  of  quartz  in  place  bearing  gold,  sil- 
ver, copper,  or  any  other  precious  metal  or  deposit ;  also  that  he 
failed  to  mark  the  boundaries  as  required  by  law. 

The  defendant  alleged  in  his  answer,  as  an  affirmative  de- 
fense, that  on  March  9,  1881,  one  Henry  G.  Dahl  located  the 
ground  in  controversy  as  the  Betsy  Dahl  lode  claim,  and  that 
at  the  time  the  plaintiff  located  the  Combination  lode  claim  the 
Betsy  Dahl  was  a  valid  existing  location.  This  the  plaintiff 
denied  in  his  replication,  and  alleged  that  at  the  time  he  located 
the  Combination  claim  on  March  13,  1893,  the  Betsy  Dahl 
claim  had  become  forfeited  by  reason  of  the  non  performance 
of  the  annual  assessment  work  on  the  same  for  the  year  1892, 
and  was,  therefore,  public,  unoccupied  mineral  land  of  the 
United  States.  Upon  this  issue  the  defendant  introduced  in 
evidence  the  affidavits  of  the  persons  who  performed  wTork  and 
made  improvements  upon  the  Betsy  Dahl  claim  in  1892  to  the 
effect  that  the  value  of  the  work  and  improvements  was  $115.50. 
The  plaintiff  introduced  evidence  to  the  effect  that  the  value 
of  the  work  and  improvements  done  and  made  on  the  Betsy 
Dahl  olaim  in  the  year  1892  was  much  less  than  $100.  The 
defendant  then  offered  to  prove  the  value  of  the  work  and  im- 
provements to  be  more  than  $100.  The  court  refused  to  permit 
the  defendant  to  introduce  the  proof  offered,  to  which  action  of 
the  court  the  defendant  excepted,  and  assigns  as  error. 

On  this  issue  the  court  found  that  the  Betsy  Dahl  claim  was 
forfeited  and  became  vacant  and  open  to  location  by  others  on 
January  1,  1893,  by  reason  of  the  failure  of  Dahl  and  his  co- 
owners  to  do  or  to  have  done  the  necessary  representation  work 
thereon  for  the  year  1892. 

While  the  finding  on  this  issue  might  have  been  different  had 
the  court  permitted  the  introduction  of  the  proof  offered  by  the 
defendant,  inasmuch  as  the  court  found  that  the  defendant  failed 
to  make  a  valid  location  of  the  Boomerang  claim  on  the  12th  of 
February,  1896,  in -that  he  failed  to  make  a  proper  discovery 
of  minerals,  and  failed  to  properly  mark  the  boundaries  of  his 
claim,  it  becomes  immaterial  whether  or  not  the  Betsy  Dahl 
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claim  was  properly  represented  in  1892.  Whatever  merit  there 
might  otherwise  be  in  this  assignment  of  error,  it  can  avail  the 
defendant  nothing,  in  view  of  the  finding  of  the  court  that  he 
failed  to  initiate  a  valid  location  of  the  Boomerang  claim  in 
February,  1896.  The  court  having  found  against  the  defendant 
on  that  issue,  it  would  make  no  difference,  so  far  as  the  rights 
of  the  defendant  are  concerned  in  this  action,  whether  the 
ground  was  or  was  not  unappropriated  mineral  land  on  March 
13,  1893,  when  the  plaintiff  initiated  his  location  of  the  Com- 
bination claim.  And,  there  being  a  conflict  of  testimony  on  the 
issue  as  to  whether  the  defendant  initiated  a  valid  location  of 
the  Boomerang  claim  in  February,  1896,  there  appears  no  rea- 
son for  disturbing  the  finding  of  the  court  in  that  regard. 

Appellant  assigns  as  error  the  action  of  the  court  in  sustain- 
ing and  overruling  various  objections  to  the  introduction  of 
testimony,  which,  in  most  of  the  instances,  relate  to  the  value 
of  the  work  performed  on  the  Betsy  Dahl  claim  in  the  year 
1892,  and  in  none  of  the  assignments  of  error  is  the  page  of  the 
transcript  indicated.  This  court  cannot  search  the  record  for 
such  matters  as  are  not  referred  to  by  the  page  of  the  record 
where  the  matters  may  be  found. 

Defendant  also  appeals  from  the  order  of  the  court  overruling 
his  motion  to  tax  the  costs  in  the  action.  The  record  shows 
that  on  August  22,  1898,  the  court  made  and  filed  its  findings 
of  fact  and  conclusions  of  law,  and  ordered  judgment  in  favor 
of- the  plaintiff;  that  thereafter,  on  August  30,  1898,  plaintiff 
filed  his  memorandum  of  costs.  Section  1867  of  the  Code  of 
Civil  Procedure  provides  that  a  party  in  whose  favor  a  judg- 
ment is  rendered,  and  who  claims  his  costs,  must  deliver  to  the 
clerk  and  serve  upon  the  adverse  party,  within  five  days  after 
the  verdict  or  notice  of  the  decision  of  the  court,  a  memoran- 
dum of  the  items  of  his  costs  and  necessary  disbursements  in 
the  action.  It  apjpears  from  the  record  that  the  plaintiff's 
memorandum  of  costs  was  not  served  until  eight  days  after  the 
decision  of  the  court  was  made  and  the  judgment  entered.  As 
the  record  discloses  nothing  to  show  that  the  plaintiff  had  not 
notice  of  the  decision  of  the  court  until  within  five  days  prior 
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to  the  30th.  day  of  August,  1898,  the  defendant's  motion  to 
strike  out  plaintiff's  memorandum  of  costs  should  have  been 
sustained. 

For  the  reasons  herein  given,  the  judgment  is  affirmed,  ex- 
cept as  to  plaintiff's  costs,  and  it  is  ordered  that  the  judgment  be 
modified  to  that  extent 

Each  party  in  this  appeal  shall  pay  his  own  costs  on  appeal. 

Modified  and  Affirmed. 

Mb,  Justice  Milburn:    I  concur. 

Mb.  Justice  Pigott,  who  heard  the  argument  in  this  case, 
having  retired  from  the  bench  before  the  determination  thereof, 
takes  no  part  in  this  opinion. 

Motion  for  rehearing  filed  March  27,  1903 ;  dismissed  April 
29,  1903,  in  accordance  with  stipulation  on  file. 


BUTLER,  Appellant,  v.  McCORMICK,  Respondent. 

(No.  1,484.) 

On  Motion  to  Dismiss  Appeals. 

(Submitted  March  16,  1908.     Decided  March  17,  1903.) 

Rides  of  Supreme  Court — Appellant's  Failure  to  File  Brief — 
Dismissal. 

Where  appellant  has  failed  to  file  and  serve  a  brief*  as  required  by  Supreme 
Court  Rule  X,  Subdivision  5,  the  appeal  will,  on  motion,  be  dismissed  at 
the  costs  of  the  appellant. 

Appeal  from  District  Court,  Silver  Bom  County;  William 
Clancy,  Judge. 
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Action  by  F.  H.  Butler  against  John  McCormick.  From  a 
judgment  for  defendant,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Motion  to  dismiss  the  appeals.  Granted. 

Messrs.  McHatton  &  Cotter,  for  Respondent 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

Appeals  from  a  judgment  and  an  order  denying  a  new  trial. 
The  defendant  (respondent)  has  submitted  a  motion  to  dismiss 
these  appeals  on  the  ground  that  appellant  (plaintiff)  has  failed 
to  file  and  serve  a  brief  in  support  of  them  as  required  by  the 
Rules  of  this  Court  The  appeals  have  been  pending  since 
August  3,  1899.  The  Rules  (Rule  X,  Subdivision  5)  provide 
that  appellant's  brief  must  be  filed  within  sixty  days  after  the 
transcript  is  filed,  except  when  the  cause  is  advanced  on  the 
calendar,  and  then  in  such  time  as  may  be  fixed  by  the  court  in 
the  order  of  advancement  No  order  has  been  made  advancing 
the  hearing ;  nor  has  any  brief  been  filed  under  the  provision  of 
the  rule  applicable.  The  appeals  are  therefore  dismissed  at  the 
costs  of  the  appellant     (Rule  X,  Subdivision  5.) 

Dismissed, 
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CASEY  et  al.  Respondents,  v.  THIEVIEGE  et  al., 

%  sal  Appellants. 

(No.  1,487.) 

27    516 

32256  (Submitted  March  17,  1903.     Decided  March  19,  1903.) 

27    616 
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Appeal  —  Briefs  —  Compliance  with  Supreme  Court  Rules — 
Statement  of  the  Case — Assignment  of  Errors. 

Where  appellant's  brief  totally  fails  in  substantial  particulars  to  comply  with 
the  requirements  of  Subdivisions  "a"  and  "b"  of  Subsection  3  of  Supreme 
Court  Rule  X,  the  judgment  or  order  appealed  from  will  be  affirmed,  with- 
out regard  to  whether  the  court's  attention  is  called  to  the  defect  in  the 
brief  by  the  adverse  party  or  not. 
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Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge. 

Action  by  George  H.  Casey  and  others  against  T.  Thieviege 
and  others.  Judgment  for  plaintiffs.  From  the  judgment  and 
from  an  order  denying  a  new  trial,  defendants  appeal.  Affirmed. 

Mr.  W.  C.  Jones,  Mr.  William  I.  Lippincott,  and  Mr.  Thomp- 
son Campbell,  for  Appellants. 

Messrs.  McBride  &  McBride,  for  Respondents. 

MR  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Ejectment.  Appeals  from  a  judgment  in  favor  of  the  plain- 
tiffs and  from  an  order  denying  defendants'  motion  for  a  new 
trial. 

We  shall  not  undertake  to  investigate  the  merits  of  these  ap- 
peals, for  the  reason  that  the  brief  filed  by  appellants  in  support 
of  them  does  not  comply  with  the  rules  of  this  court  in  two  im- 
portant particulars. 

1.  It  contains  no  statement  of  the  case  in  conformity  with 
the  requirement  of  Subdivision  "a"  of  Subsection  3  cf  Rule  X 
in  that  it  does  not  contain  "a  concise  abstract  or  stater 
ment  of  the  case^  presenting  succinctly  the  questions  in- 
volved, and  the  manner  in  which  they  are  raised,"  with  refer- 
ence to  "the  page  numbers  in  the  transcript  in  such  manner  that 
pleadings,  evidence,  orders  and  judgment  may  be  easily  found." 
The  brief  opens  with  a  statement  that  the  action  is  one  in  eject- 
ment, but  does  not  refer  to  the  pleadings,  judgment,  or  orders 
in  the  case,  nor  does  it  inform  the  court  whether  there  is  an  ap- 
peal from  the  judgment  or  order,  or  both,  or  even  that  any  ap- 
peal has  been  taken.  The  fact  that  the  cause  is  in  this  court  on 
appeal  we  find  only  by  reference  to  the  notice  of  appeal  con- 
tained in  the  transcript  The  brief  contains  references  to  the 
transcript  but  these  do  not  furnish  the  information  contem- 
plated by  the  rule. 
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2.  It  contains  no  assignment  of  errors,  as  required  by  Sub- 
division "b"  of  Subsection  3  of  the  same  rule,  in  that,  though 
four  errors  axe  assigned  upon  rulings  made  by  the  court  iu  the 
admission  and  exclusion  of  evidence,  the  assignments  neither 
set  out  the  evidence  totidem  verbis,  nor  refer  to  the  page  or  mar- 
ginal numbers  of  that  portion  of  the  transcript  containing  the 
evidence.  This  court  will  not  refuse  to  investigate  the  merits 
of  an  appeal  where  the  brief  shows  an  attempt  in  good  faith  to 
comply  substantially  with  the  rules ;  but  where  there  is  a  total 
failure  in  substantial  particulars,  as  is  the  case  here,  we  must 
exact  the  penalty  by  affirming  the  judgment  or  order  complained 
of.  This  has  grown  to  be  the  settled  rule  of  practice  in  this 
court,  without  regard  to  whether  our  attention  is  called  to  the 
condition  of  the  brief  by  the  adverse  party  or  not.  (Kranich  v. 
Helena  Consolidated  Water  Co.,  26  Mont  379,  68  Pac.  408, 
71  Pac-  672 ;  Rehberg  v.  Oreiser,  24  Mont.  487,  62  Pac  820, 
63  Pac.  41 ;  Charles  Schatzlevru  Paint  Co.  v.  Oodm,  24  Mont 
483,  62  Pac.  819,  and  cases  there  cited.)  These  appeals  have 
been  pending  in  this  court  since  October  10,  1899,  and,  though 
the  rule  has  been  frequently  applied  since  that  time,  as  the  fore- 
going cases  and  citations  therein  show,  there  has  been  ample 
opportunity  to  amend  the  brief  herein,  such  opportunity  has 
not  been  improved.  We  wish  again  to  emphasize  the  statement 
that  at  least  a  substantial  compliance  with  the  requirements  of 
the  rules  is  a  necessary  prerequisite  to  the  examination  of  any 
case  upon  the  merits. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
Eehearing  denied  April  10,  1903. 
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ELLIOTT  et  al.,  Appellants,  v.  MARTIN  et  al., 
Respondents. 

(No.  1,483.) 
(Submitted  March  16,  1903.     Decided  March  19,  1903.) 

Appeal — Burden  of  Proof — Immaterial  Question — New  Tibial 
— Newly  Discovered  Evidence t —  Discretion  —  Rides  of  Su- 
preme Court — Briefs. 

1.  Where  there  is  sufficient  evidence  to  support  a  verdict  for  defendants,  the 
question  as  to  which  party  had  the  burden  of  proof  is  immaterial  on  ap- 
peal, and  will  not  be  determined. 

2.  It  is  not  an  .abuse  of  discretion  to  refuse  a  new  trial  asked  on  account  of 
newly  discovered  evidence,  where  the  moving  party  neither  offers  any  affi- 
davits of  the  witnesses  nor  any  excuse  for  failing  to  do  so. 

3.  Alleged  errors  assigned  in  appellant's  brief,  but  not  argued  by  counsel, 
will  not  be  considered. 

4.  The  failure  of  appellant's  brief  to  comply  with  the  requirements  of  Su- 
preme Court  Rule  X,  Section  3,  warrants  an  affirmance  of  the  judgment 
or  order  appealed  from. 
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Appeal  from  District  Court,  Stiver  Bow  County;  William 
Clancy,  Judge. 

Action  by  J.  A.  Elliott  and  another  against  F.  W.  Martin 
and  others.  From  a  judgment  for  defendants  and  an  order 
denying  a  new  trial,  plaintiffs  appeal.    Affirmed. 

Mr.  Daniel  Yancey,  for  Appellants. 

Upon  the  defendants  rested  the  burden  of  proof  to  establish, 
by  a  preponderance  of  the  evidence,  the  agreement  which  they 
plead  in  defense,  and  the  court  should  have  so  instructed  the 
jury.  (Code  of  Civil  Proa,  Section  3290;  Stafford  v.  Horn- 
buckle,  3  Mont.  494;  Wright  v.  Stewart,  19  Wash.  179,  52 
Pac.  Rep.  1020 ;  Dignan  v.  Spurr,  3  Wash.  309,  28  Pac.  Rep. 
529;  Roach  v.  Sumers,  20  Wall.  165,  22  TJ.  S.  252;  N.  Pom. 
R.  R.  Co.  v.  Adams,  93  Am.  Dec.  677 ;  see,  also,  61  Am.  Dec. 
58,  and  note  60;  LeFranc  v.  Hewitt,  7  Cal.  186;  Finn  v.  Vol- 
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lojo  St.  Wharf  Co.,  7  Cal.  254;  Simmons  v.  Oullahan,  75  Cal. 
508,  17  Pac  Rep.  543.) 

Messrs.  Hamilton  &  Thresher,  for  Respondents. 

MR,  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court 

So  far  as  we  are  able  to  determine  from  the  statement  of  the 
case  set  out  in  the  appellants'  brief,  this  appears  to  be  an  appeal 
from  a  judgment  entered  in  favor  of  the  defendants  and  from 
an  order  denying  a  motion  for  a  new  trial.  It  appears  that  the 
defendants  made  and  delivered  to  the  plaintiffs  their  certain 
promissory  note  for  $4,280.70,  dated  February  10,  1891,  and 
gave  as  security  therefor  a  -chattel  mortgage  upon  a  certain 
stock  of  millinery  goods  used  in  trade.  Appellants  allege  that 
upon  default  of  interest  on  May  1,  1891,  and  of  a  certain  in- 
stallment of  the  principal  on  May  5,  1891,  the  sheriff  of  Silver 
Bow  county,  at  plaintiffs'  direction,  took  possession  of  the  mort- 
gaged goods,  and  sold  the  same  in  the  manner  provided  by  the 
mortgage,  and  that  the  proceeds  of  the  sale — $1,206.85 — plain- 
tiffs credited  on  the  note.  The  suit  in  this  case  was  brought  for 
the  balance  alleged  to  be  owing  upon  the  said  note.  Defendants 
contend  that  prior  to  May  9,  1891,  they  made  an  agreement 
with  the  plaintiffs  to  take  and  receive  the  stock  of  goods  then  in 
the  possession  of  the  defendants  in  full  satisfaction  of  tne  bal- 
ance owing  upon  the  note,  and  that  the  plaintiffs  pecepted  the 
goods.  Plaintiffs  denied  the  alleged  accord  and  satisfaction, 
and  now  say  that  the  question  whether  or  not  thero  was  such 
accord  and  satisfaction  is  the  only  issue  in  the  case. 

One  of  the  errors  assigned  is  that  the  evidence  is  insufficient 
to  support  the  verdict.  It  is  enough  to  say  that  such  examina- 
tion as  we  have  been  able  to  give  the  transcript,  without  any 
material  assistance  from  the  brief,  discloses  the  fact  that  the 
testimony  is  conflicting  upon  the  question  relied  upon  as  the 
main  issue  in  the  case,  to-wit,  whether  there  was  in  fact  accord 
and  satisfaction.  The  jury  seems  to  have  found  that  there  was 
such  a  settlement,  and  that  the  defendants  were  not  indebted  to 
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the  plaintiffs;  therefore,  the  court  having  entered  judgment 
for  the  defendants,  and  having  denied  the  motion  for  a  new 
trial,  we  cannot  say  that  the  court  erred  in  holding,  in  its  dis- 
cretion, that  the  evidence  was  sufficient  to  support  the  verdict. 
There  seems  to  have  been  sufficient  evidence,  if  the  jury  be- 
lieved it  to  be  true,  given  by  the  defendants  in  support  of  their 
defense  of  accord  and  satisfaction ;  and  therefore  it  is  not  nec- 
essary for  us  to  consider  the  controversy  between  appellants  and 
respondents  as  to  which  party  had  upon  it  the  burden  of  proof, 
the  appellants  contending  that  such  burden  was  upon  the  re- 
spondents. 

It  i9  contended,  also,  in  the  argument  that  the  court  erred  in 
refusing  certain  instructions  numbered  1,  5,  6,  7,  9  and  10. 
The  argument  of  counsel  does  not  convince  us  that  the  court 
erred  in  refusing  these  instructions,  or  any  of  them.  Whether 
the  court  erred  for  any  other  reason  not  appearing  in  the  argu- 
ment is  not  for  us  to  inquire,  and,  as  no  new  points  of  law 
not  heretofore  passed  upon  by  this  court  are  raised,  it  is  not 
necessary  for  us  to  set  out  at  length  the  said  refused  instruc- 
tions, or  to  go  more  extensively  into  our  reasons  for  holding  as 
we  do  in  respect  of  them. 

The  court  did  not  err  in  its  discretion  in  refusing  to  grant 
a  new  trial  on  the  affidavit  of  plaintiff  J.  A.  Elliott  as  to  newly 
discovered  evidence,  for  one  reason,  at  least ;  that  is,  that  Elliott 
neither  offered  any  affidavits  of  the  witnesses  by  whom  he  ex- 
pected to  prove  the  matters  referred  to  in  his  affidavit,  nor  did 
he  offer  any  excuse  as  to  why  he  did  not  submit  the  same. 

Some  of  the  alleged  errors  assigned  in  the  brief  are  not  argued 
by  counsel,  and  therefore  we  do  not  consider  them. 

We  do  not  find  any  substantial  error  treated  of  in  the  argu- 
ment, and  the  judgment  and  order  denying  a  new  trial  must  be 
affirmed. 

A  further  reason  why  the  judgment  and  order  should  be  af- 
firmed is  that  the  brief  of  counsel  fails  to  comply  with  Rule  X, 
Section  3,  in  that  it  does  not  refer  to  the  page  numbers  of  the 
transcript  in  such  a  manner  that  the  pleadings,  evidence,  orders, 
and  judgment  may  be  easily  found.     There  is  no  reference 
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whatever  to  the  pleadings,  orders^  or  judgment;  and  again  we 
call  attention  of  counsel  to  the  fact  that  the  rules  of  this  court 
axe  made  to  be  obeyed,  and  are  for  the  purpose  of  lightening 
the  labors  of  the  court,  in  order  that  matters  other  than  those 
of  counsel  who  fail  to  comply  therewith  may  be  heard  and  de- 
termined. (Casey  v.  Thieviege,  27  Mont  516,  71  Pac.  755, 
and  cases  cited.) 

Affirmed. 

Mb.  Justice  Holloway,  having  been  absent,  did  not  hear 
the  argument  and  takes  no  part  in  the  foregoing  decision. 


27  622     STATE  ex  rel.  REYNOLDS,  Respondent,  v.  LAUREN- 
-31  2tt5l  DEAU,  Appellant. 

(No.  1,482.) 
(Submitted  March  16,  1903.     Decided  March  19,  1903.) 

Justices  of  the  Peace — Default  Judgment — Certiorari — Rem- 
edy by  Appeal — Payment  of  Judgment — Subsequent  An- 
nulment. 

1.  Code  of  Civil  Procedure,  Section  1761,  provides  that  there  is  no  appeal 
from  a  judgment  by  default  in  a  justice's  court,  except  on  questions  of  law 
appearing  on  the  face  of  the  papers,  except  where  the  justice  has  abused 
his  discretion  in  setting  aside  or  refusing  to  set  aside  a  default  judgment. 
Held  that,  where  a  justice  overruled  a  motion  to  vacate  a  default  judg- 
ment, such  section  authorised  an  appeal,  and  the  judgment  could  not  be 
reviewed  by  certiorari. 

2.  Where,  after  a  writ  of  certiorari  had  been  Issued  to  review,  a  justice's 
judgment,  but  before  the  justice  had  made  his  return  thereto,  and  before 
the  hearing  of  the  writ  by  the  district  court,  the  justice's  judgment  was 
satisfied,  as  appeared  by  the  justice's  transcript  filed  in  return  to  the  writ, 
It  was  error  for  the  district  court  to  enter  judgment  in  the  certiorari  pro- 
ceedings setting  aside  the  judgment  of  the  justice. 

Appeal  from  District  Court,  Silver  Bow  County;  Henry  C. 
Smith,  Judge. 
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Certiorari  by  the  state,  on  relation  of  S.  J.  Reynolds,  against 
E.  J.  Laurendeau,  as  justice  of  the  peace,  to  review  a  justice's 
judgment  From  a  judgment  vacating  and  setting  aside  the 
judgment,  defendant  appeals.    Reversed. 

Mr.  M.  D.  Leehey,  for  Appellant 

Mr.  John  N.  Kirk,  for  Respondent. 

MR.  JUSTICE  HOLLOW  AY  delivered  the  opinion  of  the 
court. 

In  November,  1896,  the  Cudahy  Packing  Company  com- 
menced an  action  in  claim  and  delivery  in  the  justice  of  the" 
peace  court  for  Silver  Bow  township  against  Samuel  J.  Rey- 
nolds, sheriff  of  Silver  Bow  county,  Montana,  to  recover  pos- 
session of  certain  personal  property,  or  for  the  value  thereof 
in  case  possession  could  not  be  recovered,  and  for  damages  for 
its  retention.  After  an  amended  complaint  was  filed,  a  sum- 
mons was  issued,  returnable  November  16th  at  2  o'clock  p.  m., 
and  placed  in  the  hands  of  Evan  Herbert,  a  constable  in  said 
county,  who  made  service  by  delivering  a  copy  thereof  to  the 
defendant,  Reynolds.  On  November  16th,  after  waiting  one 
hour  after  return  time,  and  no  appearance  having  been  made 
by  the  defendant,  his  default  was  entered,  and,  proof  having 
been  made  sufficient  to  satisfy  the  court,  a  judgment  for  the 
plaintiff  as  prayed  for  in  the  amended  complaint  was  entered. 
On  November  28th  the  defendant,  Reynolds,  appeared  in  the 
action  by  a  motion  to  set  aside  the  judgment  and  open  the  de- 
fault, upon  the  ground  that  summons  had.  not  been  served  in  the 
proper  manner,  or  by  any  proper  person  authorized  to  make 
service  thereof.  This  motion  was  thereafter  overruled.  On 
April  23,  1898,  a  writ  of  certiorari  was  issued  from  the  district 
court,  directed  to  the  justice  of  the  peace,  requiring  him  to  cer- 
tify up  to  the  district  court  a  transcript  of  the  record  and  pro- 
ceedings had  in  the  case  of  Cudahy  Packing  Comtpwrvy  v.  Rey- 
nolds, but  no  return  thereto  seems  to  have  been  made  until 
December  8,  1898,  when  a  transcript  of  the  record  was  filed  in 
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the  district  court,  which,  among  other  things,  contains  this  re- 
cital: "The  within  judgment  is  hereby  canceled  upon  this 
record  and  declared  fully  satisfied,  the  amount  thereof  having 
been  paid  to  the  sheriff  of  Silver  Bow  county  upon  an  execution 
heretofore  issued  from  the  Second  judicial  district  court  of 
Montana,  wherein  an  abstract  of  said  judgment  was  filed.  Dated 
this  15th  day  of  July,  A.  D.  1898.  M.  D.  Leehey,  Atty.  for 
Plaintiff."  Upon  the  writ  and  this  return  the  district  court  on 
July  28,  1899,  made  and  entered  a  judgment  annulling  and 
setting  aside  the  judgment  entered  in  the  justice  of  the  peace 
court  on  November  16,  1896.  From  this  judgment  of  the  dis- 
trict court  this  appeal  is  taken. 

Numerous  errors  are  assigned,  but  we  will  consider  only  two : 
(1)  The  court  erred  in  issuing  a  writ  of  certiorari,  for  the  rea- 
son that  the  sheriff  had  a  plain,  speedy,  and  adequate  remedy 
at  law  by  appeal;  and  (2)  the  district  court  erred  in  entering 
its  judgment,  for  the  reason  that  the  judgment  obtained  in  the 
justice  of  the  peace  court  had  been  satisfied  long  prior  to  the 
date  of  entry  of  the  judgment  in  the  district  court 

1.  It  is  contended  that  certiorari  would  not  lie  because  the 
defendant,  having  appeared  ancj  moved  the  court  to  set  aside 
the  judgment  and  open  the  default,  upon  the  court's  refusing 
to  do  so,  could  have  appealed  from  the  judgment  to  the  district 
court,  and  there  have  had,  upon  that  appeal,  every  question 
reviewed  and  determined  which  he  could  have  by  the  writ  of 
certioraH.  Section  1761  of  the  Code  of  Civil  Procedure  among 
other  things  provides:  "*  *  *  There  is  no  appeal  from  a 
judgment  by  default  rendered  in  a  justice's  or  police  court, 
except  on  questions  of  law  which  appear  on  the  face  of  the  pa- 
pers or  proceedings,  and  except  in  cases  when  the  justice's  or 
police  court  has  abused  its  discretion  in  setting  aside  or  refusing 
to  set  aside  a  default  or  judgment  *  *  *"  In  State  ex  reL 
Shanahan  v.  Lindsay,  22  Mont  398,  56  Pac.  827,  this  portion 
of  Section  1761  received  careful  consideration  and  construction 
by  this  court,  with  the  conclusion  reached  that  after  the  justice's 
court  has  overruled  a  motion  to  vacate  a  default  judgment  an 
appeal  will  lie  to  the  district  court,  and  on  that  appeal  the  dis- 
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trict  court  will  first  try  de  novo  the  legal  question  raised  by  the 
motion  to  vacate  the  judgment  of  the  court  below.  If  no  abuse 
of  discretion  be  shown,  the  district  court  will  enter  judgment 
of  affirmance ;  if  such  abuse  be  shown,  the  district  court  will  set 
aside  the  default  and  permit  the  injured  party  to  further  plead, 
and  the  case  will  then  proceed  upon  the  issues  raised  by  such 
further  pleadings.  In  our  judgment  that  decision  is  conclusive 
of  this  case.  The  remedy  upon  certiorari  is  one  uniformly 
classed  as  an  extraordinary  remedy,  and  can  only  be  resorted 
to  in  the  class  of  cases  to  which  it  is  applicable — when  there  is 
no  appeal,  nor  any  plain,  speedy,  or  adequate  remedy  in  the 
ordinary  course  at  law.  (Section  1941,  Code  of  Civil  Proced- 
ure.) There  being  an  appeal  from  the  judgment  of  the  justice 
of  the  peace  court,  certiorari  would  not  lie  to  correct  the  error 
complained  of.  (Hayes  v.  Dist.  Court,  11  Mont  225,  28  Pac. 
259;  In  re  Finkelstein,  13  Mont  425,  34  Pac.  847;  State  ex 
rel.  Shing  v.  Lenahan,  17  Mont  518,  43  Pao.  712.) 

2.  It  is  further  urged  that  after  the  writ  of  certiorari  is- 
sued, but  before  the  justice  of  the  peace  made  his  return  there- 
to, and  long  prior  to  the  final  hearing  by  the  district  court  which 
resulted  in  the  judgment  herein  appealed  from,  the  judgment 
in  the  case  of  Cudahy  Packing  Company  v.  Reynolds  had  been 
fully  satisfied  and  discharged  of  record,  and  that  this  fact  was 
before  the  district  court  in  the  transcript  of  the  "justice  which 
he  filed  in  return  to  the  writ.  An  examination  of  that  portion 
of  the  record  containing  the  return  of  the  justice  of  the  peace 
shows  the  satisfaction  and  discharge  of  the  judgment,  duly  ac- 
knowledged of  record  by  the  attorney  for  the  plaintiff  in  that 
action  on  July  15,  1898.  With  this  entry  before  the  district 
court,  we  fail  to  see  how  that  court  could  make  and  enter  a 
judgment  annulling  and  setting  aside  a  judgment  of  the  justice 
of  the  peace  court  which  was  not  then,  and  had  not  been  for  a 
year,  in  existence. 

For  the  reasons  herein  set  forth,  the  judgment  appealed  from 
is  reversed,  and  the  cause  remanded,  with  directions  to  the  lower 
court  to  set  aside  the  judgment  made  and  entered  on  the  28th 
day  of  July,  1899,  and  dismiss  the  certiorari  proceedings. 

Reversed  and  remanded. 
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Me.  Justice  Milburn  :    I  concur  on  the  second  ground  set 
out  and  argued  in  paragraph  numbered  two. 


GOON,  Appellant,  v.  PliOCTOR  et  al.,  Respondents. 

(No.  M95.) 
(Submitted  March  18,  1903.     Decided  March  27,  1903.) 

Water  Bights — Abandonment — Findings — Harmless  Error. 

1.  .  Evidence  examined,   and  held   to  sustain  a  finding  that  whatever  right 

decedent  had  acquired  by  prior  appropriation  to  the  use  of  the  waters  of 
certain  springs  had  been  abandoned. 

2.  Where  the  court  finds  that  plaintiff's  alleged  water  right  had  been  aban- 
doned, such  finding  is  conclusive  of  the  plaintiff's  right,  and  she  la  not 
prejudiced  though  certain  of  the  findings  in  favor  of  defenda- 1  are  out- 
side the  issues  made  by  the  pleadings. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Barbara  A.  Goon,  administratrix  of  Jonathan 
Goon,  deceased,  against  I.  O.  Proctor  and  Lucy  D.  Pinney. 
Decree  for  defendants,  and  plaintiff  appeals.    Affirmed. 

Mr.  C.  H.  Benton,  for  Appellant. 

Cited:  Sturr  v.  Beck,  133  XL  S.  541,  10  Sup.  Court  Rep. 
350 ;  Broder  v.  Water  Co.,  101  U.  S.  276 ;  Williams  v.  Harier, 
121  Cal.  48;  WUherspoon  v.  Duncan,  4  Wall.  218;  Black's 
Pomeroy  on  Water  Rights,  Sec.  30 ;  Curtis  v.  La  Orange  Water 
Co.,  20  Ore.  34 ;  Thompson  on  Homesteads  and  Exemptions, 
231 ;  Wilson  v.  Proctor,  28  Minn.  16;  Shemliffer  v.  The  Peer- 
less Mill  Co.,  18  Kan.  24 ;  Ferrm  v.  Merrick,  41  N.  Y.  319 ; 
Ricliardson  v.  Palmer,  25  Ma  App.  480 ;  Schouler's  Ex.  and 
Adm.,  Sec  242;  Meycndorf  et  al.  v.  Frohner  et  al.,  3  Mont. 
321. 

Mr.  Ransom  Cooper,  for  Respondents. 
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MR  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

This  action  was  brought  for  the  purpose  of  having  deter- 
mined the  relative  priority  of  the  rights  of  tht  plaintiff  and  the 
defendants  to  the  use  of  the  water  of  certain  springs  situate 
upon  sections  3  and  4  of  township  19  north,  range  4  east,  in 
the  county  of  Cascade.  Plaintiff  claims  a  prior  right  to  it  un- 
der an  appropriation  which  she  alleges  wtas  made  by  her  de- 
ceased husband,  Jonathan  Goon,  in  the  year  1883  for  use  upon 
the  northwest  quarter  of  section  34,  township  20  north,  range 
4  east,  and  by  diversion  and  continuous  use  of  it  by  her  said 
husband  and  herself  as  his  representative  up  to  the  bringing  of 
the  present  action,  except  when  the  use  was  interrupted  by  the 
unlawful  acts  of  the-  defendants.  The  cause  of  action  alleged 
is  the  unlawful  diversion  of  the  wtater  by  the  defendants  during 
the  year  preceding  June  29,  1898,  the  date  at  which  the  action 
was  commenced.  The  prayer  of  the  complaint  is  for  a  per- 
petual injunction  restraining  the  alleged  wrongful  diversion. 
The  defendants  deny  the  alleged  appropriation  by  the  plaintiff's 
predecessor  either  at  the  date  alleged  in  the  complaint  or  at  any 
other  time.  They  also  deny  that  either  the  plaintiff  or  her 
predecessor  ever  used  said  water  for  any  purpose,  or  that  by 
any  act  of  either  of  them  any  right  to  the  use  of  it  was  ever 
acquired  adverse  to  that  of  the  defendants.  They  then  proceed 
to  allege  an  exclusive  right  to  the  use  of  it  in  the  defendant 
Pinney  through  her  predecessor  in  interest,  one  Paul  T.  Rum- 
sey,  who,  it  is  alleged,  appropriated  it  all  in  the  year  1891  for 
use  upon  the  south  half  of  the  northeast  quarter  and  lots  3  and 
4  of  section  3  in  township  19  north,  range  4  east,  in  said  county. 
It  is  alleged  that,  as  soon  as  such  appropriation  was  made,  said 
Rumsey  diverted  the  water  for  domestic  and  agricultural  pur* 
poses;  that  it  thus  became  appurtenant  to  the  said  lands;  that 
the  defendant  Pinney  acquired  the  lands  and  water  by  mesne 
conveyances  from  said  Rumsey ;  that  she  has  continuously  used 
it  upon  the  lands  for  the  purposes  for  which  it  was  appropriated 
and  diverted;  and  that  the  defendant  Proctor  has  no  interest 
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in  it>  and  has  not  used  it  except  under  her  direction  as  her 
agent  As  an  additional  defense  it  is  alleged  that,  if  any  right 
was  ever  acquired  by  Jonathan  Goon,  the  predecessor  of  plain- 
tiff, it  was  abandoned  by  him  during  his  lifetime,  and  long 
before  the  purchase  of  her  said  lands  by  the  defendant  Pinney, 
and  that  the  plaintiff  never  used  it,  nor  asserted  any  right  to  it, 
until  the  commencement  of  this  action.  The  trial  resulted  in 
findings  in  favor  of  the  defendants,  and  a  decree  establishing 
the  claim  of  the  defendant  Pinney  in  accordance  with  her  alle- 
gations in  the  answer.  The  plaintiff  has  appealed  from  the 
judgment  and  an  order  denying  her  a  new  trial. 

The  principal  controversy  at  the  trial  was  upon  the  issue  of 
abandonment  of  his  right  to  the  use  of  the  water  by  Jonathan 
Goon  in  his  lifetime,  and  the  principal  assignment  of  error  in 
this  court  is  that  the  evidence  submitted  upon  this  issue  is  not 
sufficient  to  justify  the  court's  findings.  We  have  carefully 
examined  the  evidence,  and  find  that  it  is  amply  sufficient  to 
sustain  the  findings  on  this  issue.  It  tends  to  show  that  Jona- 
than Goon  made  an  appropriation  in  18S3,  as  alleged 
in  the  complaint,  and  that  thereafter  he  made  some  use 
of  the  water  upon  the  land  now  held  by  the  plaintiff  for  agri- 
cultural and  domestic  purposes;  but  that  subsequently,  upon 
a  settlement  by  Paul  T.  Rumsey,  a  son-in-law,  upon  the  land 
thereafter  acquired  by  defendant  Pinney,  Goon  abandoned  such 
use,  allowing  his  ditches  and  flumes  to  fall  into  disrepair  and 
become  filled  up,  so  that  they  would  not  convey  water  at  all. 
It  further  tends  to  show  that  these  ditches  and  flumes  remained 
in  this  condition  until  a  short  time  before  the  present  action 
was  brought,  and  that  the  plaintiff  herself  on  several  occasions 
prior  to  the  acquisition  of  the  lands  of  Paul  T.  Rumsey  by  the 
defendant  Pinney  declared  that  she  made  no  claim  through  the 
right  acquired  by  her  husband  because  he  had  made  no  claim  at 
any  time  subsequent  to  the  settlement  upon  the  *.aid  lands  by 
Paul  T.  Rumsey.  This  evidence  we  think  sufficient  to  justify 
the  conclusion  by  the  court  that  whatever  right  Goon  acquired 
in  his  lifetime  had  been  abandoned  long  before  his  death. 

Complaint  is  made  that  some  of  the  findings  touching  the 
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appropriation  and  diversion  of  the  water  by  the  defendant  Pin- 
ney  or  her  predecessor  are  outside  of  the  issues  made  by  the 
pleadings,  and  that  the  judgment  should  be  reversed  for  this 
reason.  Conceding  this  to  be  the  case,  such  error  was  not  pre- 
judicial to  the  claim  asserted  by  the  plaintiff,  for,  if  her  hus- 
band, Jonathan  Goon,  abandoned  any  right  acquired  by  him 
during  his  lifetime,  then  the  finding  of  the  court  in  that  par- 
ticular is  conclusive  of  the  plaintiff's  rights,  and  it  is  oi  no 
moment  to  her  whether  the  other  findings  in  the  case  are  within 
or  without  the  issues.  We  find  no  prejudicial  error  committed 
by  the  court  in  the  trial  upon  this  main  issue. 
The  judgment  and  order  are  affirmed. 

Affirmed. 


CAIN,  Respondent,  v.  GOLD  MOUNTAIN  MINING 
COMPANY,  Appellant. 

(No.   1,500.) 
(Submitted  March  20,  1903.     Decided  March  27,  1903.) 

Appeal — Insufficiency  of  Evidence*  —  Sufficiency  of  Specifica- 
tions —  Talcing  Case  from  Jury  —  Motion  to  Nonsuit — 
Waiver. 

1.  Code  of  Civil  Procedure,  Section  1173,  provides,  inter  alia,  that,  when  the 
notice  of  motion  tor  a  new  trial  designates  at*  the  ground  the  insufficiency 
of  the  evidence,  the  statement  shall  specify  the  particulars  In  which  such 
evidence  is  insufficient,  otherwise  the  statement  shall  be  disregarded. 
Held,  that  under  a  specification  of  the  insufficiency  of  the  evidence,  to  sup- 
port the  verdict,  the  supreme  court  will  not  consider  what  the  evidence 
does  show,  but  only  what  It  does  not  show,  and  a  specification  that  the 
evidence  is  insufficient  because  it  conclusively  shows  contributory  negli- 
gence, etc.,  will  be  disregarded. 

2.  A  motion  for  nonsuit  is  not  waived  by  the  moving  party  putting  in  evidence 
after  the  motion  has  been  overruled,  but  he  assumes  the  risk  of  supplying 
any  deficiency  In  the  other  party's  case  by  the  testimony  of  his  own  wit- 
nesses. 

3.  Upon  a  motion  for  a  nonsuit,  everything  will  be  deemed  to  be  proved  which 
the  evidence  tends  to  prove. 

4.  No  case  should  be  taken  from  the  Jury  unless  It  appears  as  matter  of  law 
that  no  recovery  can  be  had  on  any  view  which  can  reasonably  be  drawn 
from  the  facts  which  the  evidence  tends  to  establish. 
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Appeal  from  District  Court,  Jefferson  County;  M.  H.  Par- 
ker, Judge. 

Action  for  personal  injuries  by  Thomas  Cain  against  the 
Gold  Mountain  Mining  Company.  From  a  judgment  for  plain- 
tiff and  from  an  order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Mr.  Jesse  B.  Roote,  and  Mr.  William  A.  Clark,  Jr.,  for  Ap- 
pellant 

Mr.  Richard  B.  Shepard  was  on  their  brief. 

When  the  facts  are  undisputed  the  effect  of  the  testimony  is 
a  question  of  law,  unless  reasonable  men  might  fairly  draw 
different  conclusions  from  the  testimony.  {Olsen  v.  Ry.  Co., 
9  Utah,  129 ;  Bunnd  v.  Ry.  Co.,  44  Pac.  Rep.  927.) 

When  the  evidence  is  undisputed  or  is  of  such  conclusive 
character  that  the  court  in  the  exercise  of  a  sound,  judicial  dis- 
cretion would  be  compelled  to  set  aside  a  verdict  returned  in 
opposition  to  it>  the  court  should  withdraw  the  case  from  the 
jury.  {Anderson  v.  Beat,  113  U.  S.  227-241 ;  Scofield  v.  Ry. 
Co.,  114  IT.  S.  615 ;  R.  R.  Co.  v.  Converse,  139  U.  S.  469-i72 ; 
Elliott  v.  Ry.  Co.,  150  TT.  S.  245 ;  Ry.  Co.  v.  McDonald,  152 
U.  S.  262-282 ;  Victor  Coal  Co.  v.  Muvr,  20  Colo.  320-331.) 

Where  the  facte  are  undisputed  and  but  one  reasonable  in- 
ference can  be  drawn  therefrom,  whether  there  was  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  is  a  question  of  law 
for  the  court.  {Butte  v.  P.  V.  Coal  Co.,  47  Pac.  Rep.  77 ; 
Wormell  v.  Ry.  Co.,  79  Me,  397 ;  Schepers  v.  Union  Depot  R. 
Co.,  126  Mo.  665;  HUsenbeck  v.  Quforvng  (K  Y.),  30  K  E. 
Rep.-  580 ;  Apsey  v.  Railroad  Co.,  (Mich.),  47  N.  W.  Rep.  513 ; 
Naylor  v.  Railway  Co.,  53  Wis.  661.) 

Where  plaintiff's  own  evidence  shows  contributory  negli- 
gence, a  nonsuit  should  be  granted.  {Butte  v.  P.  V.  Coal  Co., 
47  Pac.  77 ;  Hott  v.  Peters,  55  Wis.  405 ;  Hoyt  v.  City  of  Hud- 
son, 41  Wis.  105.) 

If  the  evidence  introduced  by  the  plaintiff  establishes  the 


27  Mont]       Cain  v.  Gold  Mountain  Min.  Co.  531 

defense  of  contributory  negligence  the  motion  for  a  nonsuit 
should  be  granted..   (McQuilken  v.  C.  P.  R.  R.  Co.,  50  Cal.  3.) 

Plaintiff  knowing,  as  shown  by  the  undisputed  evidence,  the 
dangerous  position  one  would  be  placed  in  in  entering  the  tun- 
nel, then  when  he  voluntarily  entered  it,  he  assumed  the  risks 
arising  from  his  position  and  condition,  and  the  court  should 
have  granted  defendant's  motion  for  a  nonsuit  (Bunt  v.  Min- 
ing Co.,  11  Sawyer,  178 ;  Bunt  v.  Mining  Co.,  138  U.  S.  483 ; 
Cook  v.  Mining  Co.,  12  Utah.,  57;  KUroy  v.  Foss,  161  Mass. 
138 ;  Naylor  v.  Railway  Co.,  53  Wis.  661 ;  Victor  Coal  Co.  v. 
Muir,  20  Colo.  320.) 

The  rule  at  one  time  seemed  to  prevail  that  if  there  is  a 
scintilla  of  evidence,  the  case  must  go  to  the  jury,  is  now  aban- 
doned by  nearly  all  the  courts.  If  the  court  would  set  aside  a 
verdict  for  plaintiff,  a  nonsuit  should  be  granted.  (Corunor  v. 
Giles,  76  Me.  132-134;  McQuilken  v.  C.  P.  R.  R.  Co.,  50  Cal. 
8.) 

Where  the  facts  are  undisputed  and  but  one  reasonable  in- 
ference can  be  drawn  therefrom,  whether  there  was  contribu- 
tory negligence  on  the  part  of  plaintiff  is  a  question  of  law  for 
the  court  (Fowler  v.  P.  V.  Coal  Co.,  52  Pac  Eep.  594;  KU- 
roy v.  Foss,  161  Mass.  138 ;  Section  1004  of  the  Code  of  Civil 
Procedure  of  Montana,  and  cases  cited.) 

Where  the  servant  has  equal  knowledge  with  the  master  of  the 
danger  incident  to  the  work,  he  takes  the  risk  upon  himself  if 
he  goes  on  with  it  If  a  servant  from  any  source  has  the  same 
information  that  the  master  has  he  is  bound  to  act  on  it 
(Wood  on  Master  and  Servant,  Sees  349  and  372 ;  Chicago  & 
Alton  R.  R.  v.  Monroe,  85  111.  25 ;  Mad  River  &  L.  E.  R.  R. 
v.  Barber,  5  Ohio  St  541 ;  McMillan  v.  Saratoga  &  W.  R.  R. 
Co.,  20  Barb.  449 ;  Thayer  v.  St.  Louis  &  C.  R.  R.  Co.,  22  Ind. 
556 ;  Buzzell  v.  Laconia  Mfg.  Co.,  48  Me.  113 ;  Crutchfield  v. 
Richmond  &  D.  R.  R.  Co.,  78  N.  C.  300.) 

Mr.  T.  J.  Walsh,  for  Respondent. 

If  it  was  error  in  the  court  to  overrule  the  motion  for  non- 
suit, that  error  was  waived  when  the  defendant  proceeded  with 
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the  case,  and  it  cannot  now  be  reviewed.  .  (Bogk  v.  Gassert. 
149  U.  S.  17;  U.  P.  Co.  v.  Callaghan,  161  U.  S.  91;  Hansen 
v.  Boyd,  161  U.  S.  397;  Lynch  v.  Johnson,  67  N.  W.  908; 
Lake  Shore  v.  Richards,  152  Ills.  59 ;  Thompson  v.  Avery,  39 
Pac.  829;  Habson  v.  Milk  Co.,  49  K  Y.  S.  209;  Pollock  v. 
ZroTi  Worfcs  Co.,  157  N.  Y.  699 ;  Totten  v.  Burhans,  61  K  W. 
58;  Bowman  v.  Eppinger,  4A  K*.  W.  1000;  Illstad  v.  Ander- 
son, 49  N.  W.  659.) 

The  case,  viewed  simply  as  involving  the  proposition  as  to 
whether  the  plaintiff  is  to  be  deemed  conclusively  to  have  known 
that  a  car  could  not  pass  a  man  in  the  tunnel,  13  analogous  to 
that  large  class  of  cases  in  which  railroad  employes  sue  to  rer- 
cover  for  injuries  sustained  by  coming  in  contact  with  struct- 
ures too  close  to  the  railroad  track.  The  duties  of  their  posi- 
tion frequently  require  them  to  pass  these  places  and  repass 
them,  and  the  question  arises  as  to  whether  they  are  not  to  be 
deemed  conclusively  to  know  that  the  structures  are  too  near 
and  so  near  as  to  be  dangerous.  The  modern  rule  is  that  except 
under  the  most  extraordinary  circumstances  no  conclusive  pre- 
sumption of  knowledge  can  be  indulged  by  the  court  (Potter 
v.,  Detroit,,  81  Nl  W.  80;  Wood  v.  Louisville,  88  Fed.  44; 
Southern  Kansas  By.  v.  Michaels,  46  Pac.  938;  Valley  Ry. 
Co.  Keegan,  87  Fed.  849 ;  New  York  v.  Railroad  Co.,  41  N".  E. 
1037 ;  Whipple  v.  New  York,  35  At.  305 ;  Dorsey  v.  R.  R.  Co., 
42  Wis.  598;  Murphy  v.  Wabash,  21  S.  W.  862;  Johnson  v. 
Ry.  Co.,  44  Ml  W.  884;  Pidcock  v.  U.  P.  Ry.  Co.,  19  Pac. 
193 ;  Sweet  v.  Ry.  Co.,  49  K  W.  882 ;  Johnstone  v.  Oregon, 
31  Pac.  283 ;  Boss  v.  N.  P.,  49  K  W.  655 ;  Kelleher  v.  Mil- 
waukee Ry.  Co.,  50  N.  W.  942;  Keist  v.  Ry.  Co..  81  K  W. 
181 ;  Voorhees  v.  L.  S.  &  M.  S.  Ry.  Co.,  44  At.  335 ;  Galveston 
v.  Ry.  Co.,  47  S.  W.  1050 ;  Guthrie  v.  Louisville,  47  Am.  Rep. 
286 ;  Kelley  v.  Fourth  of  July  Co.,  16  Mont.  484.) 

When  a  servant  t  #jit  in  imminent  peril  by  the  negligence 
of  the  master,  he  i^nilck  to  be  charged  with  contributory  negli- 
gence by  reason  of  the  fact  that  he  does  not  do  the  safest  thing 
under  the  circumstances,  or  act  with  the  same  degree  of  pru- 
dence that  he  would  under  conditions  permitting  greater  delib- 


27  Mont]      Cain  v.  Gou)  Mountain  Min.  Co.  533 

eration  and  calmer  thought  (Hass  v.  By.  Co.,  57  N.  W.  894 ; 
International  v.  Neff,  28  S.  W.  283 ;  Gulf  By.  Co.  v.  Knott, 
36  S.  W.  491.) 

ME.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  .the 
court. 

The  plaintiff,  Thomas  Cain,  was  employed  ad  a  miner  by  the 
defendant,  the  Gold  Mountain  Mining  Company,  in  the  Ruby 
mine,  in  Jefferson  county,  Montana,  working  in  the  stopes  get- 
ting out  ore.  The  operations  of  that  portion  of  the  mine  were 
reached  through  a  tunnel  about  600  feet  in  length.  A  track  of 
iron  rails  was  laid  in  the  tunnel,  and  ordinary  tram  cars  were 
used  to  haul  out  the  ore  and  waste.  The  tunnel  had  sufficient 
grade  that  the  cars  ran  out  by  force  of  gravity  and  with  consid- 
erable velocity.  On  January  19,  1898,  the  plaintiff  left  his 
work  in  the  stopes,  went  to  the  mouth  of  the  tunnel,  and,  in 
attempting  to  return  to  his  work,  met  a  loaded  car,  and  was  by 
it  crushed  against  the  side  of  the  tunnel  and  severely  injured. 
He  brought  this  action  for  damages,  alleging  negligence  on  the 
part  of  the  defendant  company  in  that  the  tunnel  through  which 
he  had  to  go  to  his  work  was  too  narrow  to  permit  a  man  and 
car  to  pass  in  it.  The  answer  denied  any  negligence  on  the 
part  of  the  defendant;  alleged  contributory  negligence  on  the 
part  of  the  plaintiff;  that  the  plaintiff  assumed  the  risks  inci- 
dent to  his  employment  when  he  went  to  work  for  the  defendant 
company ;  and  that  the  narrowness  of  the  tunnel  was  apparent 
to  the  plaintiff,  and  constituted  a  risk  which  he  so  assumed. 
Upon  the  trial  of  the  cause,  after  the  plaintiff  rested,  the  de- 
fendant interposed  a  motion  for  a  nonsuit,  which  was  over* 
ruled,  and  defendant  then  offered  its  testimony.  A  verdict  in 
favor  of  the  plaintiff  for  $2,500  was  returned,  and  from  a  judg- 
ment entered  on  that  verdict,  and  from  an  order  overruling 
defendant's  motion  for  a  new  trial,  these  appeals  are  prose- 
cuted. 

The  only  errors  relied  upon  are,  first,  the  insufficiency  of  the 
evidence  to  justify  the  verdict,  and,  second,  error  of  the  court 
in  refusing  to  grant  defendant's  motion  for  a  nonsuit 
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1.  The  specifications  of  insufficiency  of  the  evidence  to 
justify  the  verdict  are  alike,  and  axe  wholly  inadequate  for 
the  purpose  intended.  In  form  they  are  substantially  as  fol- 
lows: The  evidence  is  insufficient  to  support  the  verdict  in 
this:  that  the  evidence  conclusively  shows  contributory  negli- 
gence on  the  part  of  the  plaintiff,  knowledge  of  certain  facts  on 
his  part,  or  something  to  the  same  effect.  Section  1173  of  the 
Code  of  Civil  Procedure,  among  other  things,  provides:  ''When 
the  notice  of  the  motion  designates  as  the  ground  of  the  motion 
the  insufficiency  of  the  evidence  to  justify  the  verdict  or  other 
decision,  the  statement  shall  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient  *  *  *  If  no 
such  specifications  be  made  the  statement  shall  be  disregarded 
on  the  hearing  of  the  motion."  Under  a  specification  of  the 
insufficiency  of  the  evidence  to  support  the  verdict,  this  court 
will  not  consider  what  the  evidence  does  show,  but  only  what 
it  fails  to  show  (First  NatT  Batik  v.  Roberts,  9  Mont  323,  23 
Pac.  718;  Zickler  v.  Deegan,  16  Mont.  198,  40  Pac  410; 
Bardwell  v.  Anderson,  18  Mont  528,  46  Pac.  443 ;  Kumle  v. 
Grand  Lodge,  110  Cal.  204,  42  Pac.  634;  Dawson  v.  ScUoss, 
93  Cal.  194,  29  Pac.  31),  and,  the  specifications  having  wholly 
failed  to  point  out  any  particulars  in  which  the  evidence  is  in- 
sufficient to  support  the  verdict,  we  are  bound  by  the  terms  of 
Section  1173,  above,  to  disregard  them  on  this  hearing. 

2.  Did  the  district  court  err  in  overruling  defendant's 
motion  for  a  nonsuit  ?  The  respondent  contends  that  this  ques- 
tion is  not  before  this  court,  and  that  the  error,  if  error  at  all, 
was  waived  by  the  defendant  when  it  proceeded  to  put  in  its 
evidence  after  the  motion  had  been  denied.  Upon  this  propo- 
sition the  courts  are  hopelessly  divided  in  opinion.  All  the 
federal  courts,  and  a  number  of  the  state  courts,  hold  that  the 
motion  for  nonsuit  is  waived  by  the  moving  party  putting  in 
evidence  afterwards;  while,  on  the  other  hand,  very  respect- 
able authorities  hold  to  the  contrary.  It  can  hardly  be  said  to 
be  unfair  to  the  lower  court  for  this  court  to  review  its  action 
in  overruling  a  motion  for  a  nonsuit  merely  because  other  testi- 
mony has  been  offered  since  that  ruling  was  made,  for,  upon 
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such  bearing  in  this  court,  the  alleged  error  will  be  treated  from 
the  standpoint  of  the  district  court,  and  with  reference  to  the 
evidence  it  had  before  it  in  maMng  the  ruling,  and  not  other- 
wise. It  would  seem  that  the  better  rule  is  that  the  motion  is 
not  waived,  any  more  than  a  demurrer  is  waived  by  pleading 
further  after  the  demurrer  has  been  overruled.  However  the 
defendant  assumes  the  risk  of  supplying  the  deficiency  in  the 
plaintiff's  case  by  testimony  elicited  from  his  witnesses,  and, 
if  such  occurs,  the  error  in  overruling  the  motion  would  be  en- 
tirely cured.  This  is  the  doctrine  adhered  to  in  California, 
Oregon,  Washington,  Colorado,  Utah  (by  statute),  and  Mis- 
souri. (Elmore  v.  Elmore,  114  Cal.  516,  46  Pac.  458;  Fergu- 
son v.  Ingle,  38  Oregon,  43,  62  Pac  760 ;  Matson  v.  Port  Town- 
send,  etc.  Cq.,  9  Wash.  449,  37  Pac  705 ;  Alta  Investment  Co. 
v.  Worden,  25  Colo.  215,  53  Pac  1047 ;  "lYeber  v.  Kansas  City 
C.  By.  Co.,  100  Mo.  205,  13  S.  W.  587,  7  L.  R  A.  819,  18  Am. 
St.  Rep.  541.)  In  this  state  it  has  heretofore  been  an  open 
question.  (T.  C.  Power  &  Bro.  v.  Stocking,  26  Mont.  478, 
68  Pac.  857.) 

Considered  from  the  standpoint  of  the  district  court  in  pass- 
ing upon  the  motion  for  a  nonsuit,  wo  are  satisfied  that  no  error 
was  committed  in  overruling  it.  The  evidence  was  sufficient 
to  go  to  the  jury.  Upon  a  motion  for  a  nonsuit,  everything 
will  bo  deemed  to  be  proved  which  the  evidence  'ends  to  prove. 
(State  ex  rel.  Pi{/ott  v.  Benton,  13  Mont  306,  34  Pac  301; 
Morse  v.  Granite  County  Commissioners,  19  Mont.  450,  48 
Pac.  745.)  The  rule  is  well  established  "that  no  cause  should 
ever  be  withdrawn  from  the  jury  unless  the  conclusion  from  the 
facts  necessarily  follows,  as  a  matter  of  law,  that  no  recovery 
could  bo  had  upon  any  view  which  could  reasonably  be  drawn 
from  the  facts  which  the  evidence  tends  to-  establish."  (Great 
Northern  Ry.  Co.  v.  McLaughlin,  17  C.  C.  A.  330,  70  Fed. 
669.) 

For  the  reasons  herein  set  forth,  the  judgment  and  order  ap- 
pealed from  are  affirmed. 

Affirmed. 
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Lode  Mining  Property — Deeds — Extralateral  Rights — Action 
to  Quiet  Title — Constitution — Jury  Trial — Appeal — Deeds 
— Construction — Finding  of  Trial  Court — Conclusiveness. 

1.  Where  plaintiff — In  or  oat  of  possession  of  real  property — brings  an  action 
under  Code  of  Civil  Procedure,  Section  1310,  against  a  defendant  not  in 
possession,  such  action  is  cognizable  in  a  court  of  equity  only  and  neither 
party  is  entitled  to  a  trial  by  jury  as  a  matter  of  right,  unless  defendant, 
where  plaintiff  is  in  possession,  raises  by  appropriate  allegations  a  purely 
legal  issue  upon  the  right  to  the  possession,  founded  on  an  assertion  of  a 
legal  title. 

2.  Where  plaintiff  has  title  to  and  possession  of  the  surface  of  a  lode  mining 
claim  containing  the  apex  of  a  vein  with  extralateral  rights  extending 
under  the  surface  of  a  lode  mining  claim  owned  by  and  in  possession  of 
defendant,  plaintiff, — under  Revised  Statutes,  U.  S.,  Section  2322,  must 
be  deemed  to  be  In  possession  of  all  parts  of  said  vein  to  which  he  has 
title,  notwithstanding  the  presumption  In  favor  of  defendant's  title  to  and 
right  to  the  possession  of  everything  beneath  his  surface. 

3.  The  conclusion  reached  by  the  trial  court  as  to  the  effect  of  a  deed  is  not 
binding  on  the  court  on  appeal,  where  the  facts  surrounding  its  execution 
are  not  controverted. 

4.  Held,  that,  in  view  of  the  surrounding  circumstances,  the  grantors  in  a 
certain  deed  to  a  portion  of  a  lode  mining  claim,  which  conveyed  portion 
embraced  parts  of  apices  of  veins  with  extralateral  rights,  intended  to 
convey  to  the  grantees  conventional  apices  of  said  veins  with  all  the  rights 
thereon  extralaterally  which  the  grantors  had. 

Ox   Rehearing. 

Former  opinion  (27  Montana,  288,  70  Pac.  1114)  modified. 


27  Mont]      M.  O.  P.  Co.  v.  B.  &  M.  0.  C.  &  S.  M.  Co.        537 
The  following  is  a  diagram  of  the  property  in  question : 


MR,  CHIEF  JUSTICE  BKANTLY  delivered  the  opinion 
of  the  court. 

At  the  rehearing  granted  herein  two  of  the  questions  con- 
sidered and  determined  in  the  original  opinion  were  reargued 
at  length,  namely,  whether  the  defendant  was  entitled  to  a  trial 
by  jury  as  a  matter  of  right,  and  whether  the  district  court  was 
in  error  in  fixing  the  vertical  plane,  as  it  did,  to  limit  toward 
the  west  the  rights  of  the  plaintiff  upon  the  exterior  portions 
of  the  veins  in  controversy.  The  rehearing  upon  the  first  ques- 
tion was  granted  upon  the  motion  of  the  defendant,  because  of 
its  importance  not  only  in  this  case,  but  in  all  other  similar 
cases.  Counsel  for  plaintiff  questioned  the  correctness  of  the 
conclusion  of  the  court  upon  which  the  judgment  of  the  district 
court  was  modified,  and  a  rehearing  was  granted  upon  that 
point  in  order  that  they  might  be  allowed  an  opportunity  to 
call  attention  to  matters  in  the  record,  the  importance  of  which, 
it  is  insisted,  this  court  had  failed  to  notice  in  the  consideration 
of  the  case. 
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1.  We  have  given  the  matter  of  the  right  of  trial  by  jury 
further  consideration,  by  a  review  of  the  authorities  cited  upon 
the  hearing,  and  have  also  examined  the  additional  ones  cited  in 
the  briefs  submitted  at  the  rehearing.  While  the  solution  of 
the  question  involves  much  difficulty,  no  suggestion  has  been 
made  which  inclines  us  to  recede  from  the  views  expressed  in 
the  original  opinion.  After  citing  and  commenting  upon  cases 
decided  by  the  territorial  supreme  court,  we  said  in  that  opin- 
ion: "But  for  these  cases,  we  should  hold  that  the  right  of 
trial  by  jury  extends  to  all  cases  wherein  the  legal  title  or  right 
of  possession  is  at  issue."  Seizing  upon  the  doubt  implied  by 
this  language,  the  defendant  plausibly  argued  that,  in  the  class 
of  cases  to  which  this  belongs,  the  right  of  trial  by  jury  was 
guarantied  under  the  seventh  amendment  of  the  Constitution 
of  the  United  States,  and  under  the  Act  of  Congress  of  April 
7,  1874,  making  the  provisions  of  this  amendment  expressly 
applicable  to  territorial  governments,  and  that  these  cases  were 
erroneously  decided.  It  has  always  been  the  rule  in  this  juris- 
diction, both  under  the  territorial  and  state  governments^  that 
where  the  right  of  possession  to  real  estate  is  at  issue,  whether 
the  action  be  based  upon  a  claim  of  legal  title,  or  upon  a  mere 
possessory  right,  either  party  is  entitled  to  a  trial  by  jury. 
Such  an  action  is  strictly  one  at  law.  Even  in  an  action  brought 
to  quiet  title  under  the  statute  by  the  party  in  possession,  when- 
ever the  defendant  seeks  by  appropriate  allegations  to  have  his 
title  determined  and  the  possession  awarded  him,  either  party 
is  entitled  to  have  the  legal  issue  thus  raised  submitted  to  a 
jury.  This  view  is  sustained  by  the  authorities  cited  and  relied 
upon  by  counsel.  Indeed,  it  seems  that  the  only  appropriate 
action  to  determine  an  adverse  claim  to  property  :n  possession 
of  the  defendant  in  the  action  asserting  title  thereto  is  eject- 
ment. Incidentally  the  equitable  powers  of  the  court  may  be 
invoked  to  aid  the  action  at  law  by  removing  some  obstruction 
to  the  legal  title,  or  by  preserving  the  property  pending  the 
ascertainment  of  the  title,  but  the  principal  relief  can  be  granted 
only  after  a  trial  of  the  legal  issues  according  to  the  course  at 
common  law.     Neither  the  old  form  of  the  statute  (Compiled 
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Statutes,  1887,  General  Laws,  First  Division,  Section  366), 
nor  the  amended  form  of  it  (Code  of  Civil  Procedure,  1895, 
Section  1310),  contains  any  intimation  as  to  the  form  of  actfon 
which  may  be  brought  in  any  case.  The  purpose  of  the  act 
was  to  authorize  equitable  actions  where  none  would  lie  bef  ore* 
Where  a  party  was  in  possession,  though  with  full  knowledge 
that  there  was  an  outstanding  adverse  claim,  he  was  helpless, 
so  far  as  concerned  the  existence  of  any  remedy  to  have  the  title 
determined,  if  he  were  not  harassed  by  suits  by  the  adverse 
claimants.  He  was  compelled  to  wait  until  disturbed  by  such 
action^  and  could  then  proceed  as  the  -actor  only  af  ter  he  had 
successfully  resisted  one  or  more  of  them.  Where  neither  party 
was  in  possession,  neither  could  proceed,  as  against  the  other, 
in  order  to  have  his  adverse  claims  determined.  Under  these 
circumstances,  the  holder  of  the  legal  title — the  owner  of  the 
fee — was  compelled  to  rest  with  a  questionable  title  until  his 
possession  was  disturbed,  and  to  incur  the  risk  of  losing  the 
evidence  of  facts  necessary  to  establish.it  In  neither  case  was 
there  any  form  of  action  by  which  he  could  compel  a  discovery 
by  his  adversary,  and  have  the  adverse  claim  determined.  Rec- 
ognizing the  necessities  of  the  case,  the  legislature  authorized 
the  persons  so  situated  to  institute  the  appropriate  action,  what- 
ever that  might  be.  The  old  statute  authorized  only  parties  in 
possession  to  institute  a  suit.  The  amended  form  of  it  author- 
izes suit  whether  the  claimant  to  the  legal  title  be  in  possession 
or  not.  As  against  the  party  in  possession,  the  adverse  claimant 
needed  no  legislation,  because  the  action  authorized  by  other 
statutes  in  the  nature  of  ejectment  to  recover  possession  fur- 
nished an  adequate  and  complete  remedy.  (United  States  v. 
Wilson,  118  U.  S.  86,  6  Sup.  Ct,  991,  30  L.  Ed.  110;  Frost  v. 
Spitley,  121  U.  S.  552,  7  Sup.  Ct,  1129,  30  L.  Ed.  1010.)  But 
a  plaintiff  (in  or  out  of  possession)  as  against  a  defendant  not 
in  possession,  must,  under  the  statute,  resort  to  a  court  of 
equity,  because,  though  the  right  to  proceed  is  granted,  no  spe- 
cific remedy  is  provided.  Hence  the  theory  of  Mr.  Pomeroy, 
that  the  action  authorized  by  the  statute  is  in  its  nature  cogniz- 
able in  a  court  of  equity  only.     (Pomeroy,  Eq.  Jurisprudence, 
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Sec  138.)  This  is  the  view  taken  by  Chief  Justice  Field  in 
Curtis  v.  Sutter,  15  Cal  260,  and  also  in  Holland  v.  Chailen, 
110  U.  S.  15,  3  Sup.  Ct.  495,  28  L.  Ed.  52.  In  the  latter  case, 
speaking  of  the  situation  of  the  parties  and  the  necessities  of 
the  case,  he  says:  "Xo  adequate  relief  to  the  owners  of  real 
property  against  the  adverse  claims  of  parties  not  in  possession 
can  be  given  by  a  court  of  law.  If  the  holders  of  such  claims 
do  not  seek  to  enforce  them,  the  party  in  possession  or  entitled 
to  the  possession — the  actual  owner  of  the  fee — is  helpless  in 
the  matter,  unless  he  can  resort  to  a  court  of  equity."  This  was 
said  with  reference  to  the  jurisdiction  of  the  United  States  cir- 
cuit court,  when  sitting  in  equity,  to  entertain  an  action  under 
the  statute  of  Nebraska  by  the  owner,  when  not  in  actual  pos- 
session, against  an  adverse  claimant  also  not  in  possession ;  and 
the  conclusion  was  therein  reached  that,  from  the  necessities 
of  the  case,  the  action  is  equitable  in  its  nature,  and  must  be 
tried  in  a  court  of  equity.  This  conclusion  is  in  full  accord 
with  the  earlier  view  expressed  in  Curtis  v.  Sutter,  supra.  Nor 
is  it  inconsistent  with  the  suggestion  contained  in  the  latter 
case,  that,  when  purely  legal  issues  arise,  resort  may  be  had  to 
the  ordinary  legal  procedure  to  determine  them.  If  the 
plaintiff  i9  in  possession,  and  the  defendant  raise  a  purely  legal 
issue  upon  the  right  to  the  possession,  founded  on  an  assertion 
of  legal  title,  this  issue  is  triable  by  a  jury  as  a  matter  of  right. 
Upon  this  view  of  the  purpose  of  the  statute,  the  cases  of  Dona- 
hue v.  Meister,  88  Cal.  121,  25  Pac.  1096,  22  Am.  St  Rep. 
283,  and  Newman  v.  Duane,  89  Cal.  597,  27  Pac.  66,  are  en- 
tirely consistent  with  the  cases  of  Curtis  v.  Sutter  and  Holland 
v.  Cltallen,  supra,  and  the  other  cases  arising  under  similar 
statutes  cited  in  the  original  opinion.  Kor  are  any  of  them 
inconsistent  with  the  cases  decided  by  our  territorial  supreme 
court  Indeed,  after  further  consideration  of  these  cases,  we 
are  of  the  opinion  that  they  are  correct  in  principle,  and  that 
the  doubt  implied  in  the  language  quoted'  from  the  original 
opinion  is  not  well  founded.  They  are  in  no  way  in  conflict 
with  the  seventh  amendment  of  the  Constitution  of  the  United 
States,  as  counsel  contend.     It  must  not  be  overlooked  that  the 
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right  of  trial  by  jury  guarantied  thereby  is  the  right  as  it  ex- 
isted at  the  common  law ;  that  is,  in  that  class  of  cases  in  which 
there  was  no  impediment  in  the  way  of  complete  and  adequate 
redress  by  proceeding  according  to  the  course  of  the  common 
law.  The  right  of  trial  by  jury  under  the  territorial  govern- 
ment was  exactly  the  same  as  that  guarantied  by  this  amend- 
ment— no  greater,  no  less.  Where  such  impediment  existed, 
and  adequate  redress  could  not  be  had  in  an  action  at  law,  even 
when  legal  issues  were  involved,  the  action  was  cognizable  in 
equity,  and  not  at  law.  (Whitehead  v.  Shattuck,  138  U.  S. 
146,  11  Sup.  Ot  276,  34  L.  Ed.  873 ;  Holland  v.  Challen,  110 
TJ.  S.  15,  3  Sup.  Ct.  495,.  28  L.  Ed.  52.)  And  though,  under 
the  old  practice,  courts  of  equity  had  no  jurisdiction  to  enter- 
tain suits  to  quiet  title,  except  upon  certain  conditions — as 
where,  for  illustration,  the  plaintiff  in  possession  had  first  suc- 
cessfully maintained  one  or  more  actions  at  law  against  the 
adverse  claimant — it  was  and  is  within  the  power  of  the  legis- 
lature to  dispense  with  such  conditions  without  impairing  the 
general  authority  of  the  court  (Holland  v.  Challen,  supra; 
Pomeroy,  Eq.  Jurisprudence,  Sees.  1306-1398.)  This  result 
has  been  wrought  by  the  statute,  so  far  as  concerns  the  class  of 
cases  to  which  the  present  belongs. 

But  counsel  for  defendant  insist  that  the  facts  in  the  record 
show  that  the  plaintiff  w»9  not  in  possession  at  the  commence- 
ment of  the  action,  or,  in  any  event,  that  such  possession  as  it 
had  was  wrongful ;  that  the  real  purpose  of  this  action  is  to  de- 
termine the  right  of  possession ;  and  that  therefore  a  jury  trial 
should  have  been  awarded,  because,  where  possession  is  obtained 
by  wrongful  or  fraudulent  entry,  as  they  say  was  the  case  here, 
a  court  of  equity  will  not  entertain  jurisdiction  under  the  stat- 
ute They  cite  Gage  v.  Hampton,  127  111.  87,  20  K  E.  12, 
2  L  R  A.  512;  Hardin  v.  Jones,  86  111.  313 ;  Gomstock  v. 
Henneberry,  66  111.  212;  and  Dyer  v.  Baumeister,  87  Mo.  135. 
We  do  not  controvert  the  principle  underlying  these  cases,  but 
it  has  no  application  to  this  case.  It  is  true  that  the  defendant 
was  and  is  in  possession  of  the  surface  of  the  Pennsylvania 
claim.     From  this  fact  the  presumption  arose  that  it  had  title 
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to  and  possession  of  everything  beneath  the  surface.  The  doc- 
trine, "Cujus  est  solum,  ejus  est  ad  mfenos/'  applies,  but  not 
in  the  same  sense  as  it  does  t)o  other  species  of  real  estate.  At 
common  law  this  presumption  was  conclusive  where  there  was 
no  reservation  in  the  grant,  or  where  it  did  not  operate  by  rea- 
son of  some  local  custom.  Under  the  mining  laws  of  the  United 
States,  however,  it  is  not  conclusive,  except  as  against  one  who 
cannot  show  that  he  enters  beneath  the  surface  in  pursuit  of  a 
vein  of  which  he  own9  the  apex  or  portion  thereof  so  intercepted 
by  the  end  lines  of  his  claim  that  he  is  entitled  to  follow  it 
When  this  appears,  the  presumption  arising  from  the  cujus 
solum  doctrine  is  overturned,  and  gives  way  to  the  presumption 
based  upon  the  provisions  of  Section  2322  of  the  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  St.  1901,  p.  1425), 
which  clothes  the  owner  of  the  surface  and  the  apex  with  the 
exclusive  right  to  the  possession  and  enjoyment  both  of  such 
surface  and  the  vein,  including  the  right  to  follow  it  to  its 
utmost  depth.  So,  also,  the  owner  in  possession  of  the  surface 
and  apex  of  the  vein  must  be  deemed  to  be  in  possession  of  all 
parts  of  the  vein  to  which  he  has  title,  though  it  departs  beyond 
his  side  lines,  just  as  he  is  in  possession  of  that  portion  of  the 
earth  vertically  beneath  his  surface.  Therefore,  when  he  has 
followed  it  beneath  the  surface  of  his  neighbor,  he  has  com- 
mitted no  wrong,  and  is  not  a  trespasser.  On  the  contrary,  ihe 
objecting  neighbor  is  setting  up  a  claim  for  which  there  is  no 
foundation,  and  to  foreclose  which  the  provision  of  the  statute 
may  be  invoked.  It  would  be  intolerable,  were  the  owner  of  the 
apex  of  a  vein  which  departs  beneath  his  neighbor's  surface 
compelled  to  resort  to  an  action  at  law  in  every  case  in  which 
the  owner  of  such  surface  has  trespassed  upon  a  portion  of  the 
vein,  basing  his  right  to  so  enter  thereon  upon  his  surface  own- 
ership, merely.  This  view  would  involve  a  trial  of  the  issue 
of  ownership  upon  every  assertion  of  title  by  the  owner  of  the 
surface,  and  the  actual  owner  of  the  vein  would  be  compelled 
to  establish  his  right  to  every  foot  of  it  on  its  descent  into  the 
earth. 

2.     In  their  brief  accompanying  the  motion  for  a  rehearing, 
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counsel  for  the  plaintiff  criticise  the  following  portion  of  the 
former  opinion :  "In  our  opinion,  the  decree  should  be  modi- 
fied so  as  to  fix  the  west  end  planes  in  the  direction  of  the  lines 
L,  M,  and  F,  N",  at  the  points  where  the  different  veins  pass 
through  the  line  E,  F ;  the  plaintiff  conceding  that  this  is  proper 
if,  upon  a  construction  of  the  deeds,  this  court  concludes  that 
the  trial  court  erred  in  fixing  the  west  end  plane  in  the  direction 
of  the  line  E,  F."  They  say  that  the  court  therein  erroneously 
made  them  concede  something  which  they  in  fact  did  not.  Upon 
a  re-examination-  of  the  briefs,  we  find  no  specific  statement  to 
justify  the  use  of  the  language  employed  by  this  court  The 
court  was  perhaps  misled  by  some  suggestion  made  during  the 
oral  argument  We  are  therefore  pleased  to  make  the  correc- 
tion suggested  by  the  criticism.  The  absence  of  the  concession, 
however,  does  not  relieve  the  difficulty  of  solving  the  question  as 
to  the  correct  position  of  the  west  boundary  line  limiting  the 
extralateral  rights  of  the  plaintiff  beneath  the  surface  of  the 
Pennsylvania  claim.  The  plaintiff  insists  that  this  court  is 
bound  by  the  judgment  of  the  district  court  in  this  connection, 
because,  if  the  court  did  not  expressly  find  the  facts  warranting 
the  construction  given  the  deed  to  the  conveyed  portion,  yet, 
under  the  doctrine  of  implied  findings  which  prevails  in  this 
state  {Yellowstone  Natfl  Bank  v.  Gagnon,  25  Mont  268,  64 
Pac.  664),  it  must  be  presumed  that  the  district  court  found 
the  facts;  and  in  the  absence  of  an  effective  attack  upon  the 
findings,  either  express  or  implied,  we  cannot  review  the  con- 
clusion of  the  court  thereon.  In  this  we  do  not  agree  with  coun- 
sel. We  shall  not  discuss  the  questions  of  practice  presented 
in  this  connection,  but  pass  them  with  the  remark  that  there  are 
in  the  record  of  the  evidence  no  facts  warranting  a  finding  upon 
which  the  court  could  construe  the  deed  as  it  did.  The  effect 
to  be  given  to  this  deed  presents  a  question  of  law.  The  court 
could  look  to  the  facts  surrounding  its  execution  to  aid  it  in 
arriving  at  a  just  and  correct  conclusion,  but  the  conclusion  so 
reached  is  not  necessarily  binding  upon  this  court — especially 
so  since  the  facts  surrounding  the  execution  of  the  deed  are  not 
controverted. 
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The  facts  apparent  from  the  record  to  which  counsel  say  we 
failed  to  give  due  weight  in  our  consideration  of  the  case  are  the 
following:  That  the  Rarus  claim  was  located  October  2,  1878, 
entered  for  patent  September  2,  1883,  and  patented  June  25, 
1884;  that  the  Johnstown  claim  was  located  January  24,  1879, 
entered  for  patent  Septeml)er  1,  1883,  and  patented  November 
15,  1884;  that  on  March  7,  1883,  the  owners  of  the  Johnstown 
gave  the  deed  to  the  conveyed  portion;  that  at  the  same  time 
the  same  persons  who  are  also  the  the  owners  of  the  Pennsyl- 
vania claim  gave  a  deed  to  the  small  triangle  in  conflict  between 
the  Rarus  and  Pennsylvania  claims ;  that  the  discovery  shaft  of 
the  Johnstown  was  within  the  limits  of  the  Rarus  claim ;  and 
that  at  the  time  the  deed  was  executed  the  owners  of  both  these 
claims  knew  that  the  discovery  vein  of  the  Johnstown  dipped 
to  the  south.  It  follows,  they  say,  that  the  location  of  the  Johns- 
town was  void,  and  therefore  that,  as  the  patent  to  the  Rarus 
excluded  all  the  area  in  conflict  between  that  claim  and  the 
Johnstown  as  located,  the  inference  is  conclusive  that  there  was 
a  compromise  between  the  parties  by  which  the  owners  of  the 
Rarus  were  to  have  extralateral  rights  upon  the  Johnstown  vein, 
bounded  by  the  vertical  plane  of  the  line  F,  E  (see  diagram), 
extended  in  its  own  direction.  This  theory  is  plausible,  but 
cannot,  we  think,  be  sustained.  The  Johnstown  claim  was  pat- 
ented as  the  Johnstown  claim.  Such  rights  as  appertain  to  it 
extralaterally  came  through  that  patent  The  extralateral  rights 
conveyed  by  its  owners  were  such  as  wTere  obtained  through  their 
patent.  While  it  was  competent  for  them  to  convey  all  rights 
so  obtained,  they  cannot  be  held  to  have  conveyed  any  more  of 
them  than  were  expressly  granted  under  the  terms  of  their  deed, 
or  such  as,  looking  to  the  nature  of  the  property  they  were  deal- 
ing with,  and  the  surrounding  circumstances,  must,  bj  neces- 
sary implication,  have  also  been  included.  All  of  these  facts, 
save  those  showing  knowledge  in  the  parties  as  to  the  direction 
of  the  dip  of  the  vein,  were  fully  considered  in  arriving  at  the 
construction  given  the  deeds  to  the  conveyed  portion;  and 
though  we  have  taken  them  in  connection  with  the  fact  of  the 
knowledge  of  the  dip,  which  latter  was  not  called  to  our  atten- 
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tion  at  the  first  hearing,  we  do  not  think  there  is  any  foundation 
in  the  record  to  support  the  claim  of  plaintiff  that  under  the 
deed  of  March  7, 1883,  the  grantors  intended  to  eonvey  the  vein 
extralaterally  in  the  direction  of  the  line  E,  F,  extended,  as 
the  district  court  held.  This  solution  of  the  question  presented 
would  rest  upon  a  speculative  conclusion  as  to  what  the  purpose 
of  the  parties  was  in  the  transaction  connected  with  the  patent 
proceedings.  The  knowledge  of  the  parties  of  the  direction  of 
the  dip  of  the  vein,  however,  taken  in  connection  with  the  trans- 
actions surrounding  the  application  for  patent,  supports  the 
theory  that  the  grantors  by  that  deed  intended  to  convey  to 
plaintiff  all  of  the  vein  extralaterally  east  of  a  vertical  plane  in 
the  direction  of  the  line  E,  Q.  The  deed  clearly  included  all 
of  the  parts  of  the  veins  embraced  within  the  boundaries  of  the 
conveyed  portion.  When  the  original  opinion  was  prepared, 
we  proceeded  upon  the  presumption  that  the  record  contained 
no  facts  tending  to  show  that  the  parties  knew  the  direction  of 
the  dip  of  the  veins,  and  hence,  there  being  manifested  by  the 
terms  of  the  deed  and  attendant  circumstances  an  intention  to 
convey  extralateral  rights,  that  the  extent  of  these  should  not 
be  left  to  depend  upon  the  mere  accident  of  the  direction  of 
the  dip.  We  therefore  adopted  the  theory  that  the  most  equi- 
table solution  of  the  matter  was  to  fix  the  boundaries  extra- 
laterally by  vertical  planes  passing  in  the  direction  of  the  lines 
F,  N",  and  L,  M.  It  appears,  however,  that,  at  the  time  surveys 
were  made  for  patent  for  the  Johnstown  and  Rarus  claims,  some 
development  work  had  been  done  upon  the  discovery  vein,  and 
that  it  was  shown  to  have  a  dip  to  the  south.  This  fact,  taken 
in  connection  with  the  other  circumstances  stated,  we  think, 
justifies  the  conclusion  that  the  line  F,  E,  was  fixed  by  the  par- 
ties as  the  utmost  limit  to  which  the  rights  of  the  grantees 
should  extend  along  the  strike  of  the  veins  conveyed,  and  that  - 
they  should  have  all  the  rights  thereon  extralaterally  which  the 
grantors  had.  The  portion  of  the  veins  cut  off  by  the  vertical 
plane  along  the  line  F,  E,  thereby  became  a  conventional  apex 
for  the  portion  of  the  veins  between  the  point  E  and  the  points 
at  which  they  respectively  cross  the  line  F,  E.    In  view  of  the 
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surrounding  circumstances,  this  seems  to  be  the  most  equitable 
solution  of  the  very  difficult  question  presented.  The  theory 
of  the  plaintiff,  besides  requiring  speculative  reasons  to  sup- 
port it,  would  also  lead  to  the  result  that  its  grantors,  in  order 
to  avoid  complications  in  the  proceedings  instituted  to  secure 
the  patent  to  the  Johnstown  claim,  actually  granted  away  sub- 
stantially all  their  extralateral  rights,  because  it  is  apparent 
that  if  the  vertical  plane  of  the  line  F,  E,  extended,  should  be 
taken  as  the  boundary  between  the  parties  as  to  their  extra- 
lateral  rights,  the  defendant  would  have  nothing  left  except  the 
portions  of  the  veins  intercepted  by  that  plane  and  one  passing 
downward  through  the  west  end  line  of  the  Johnstown  claim. 
While  we  think  the  conclusion  reached  in  the  original  opinion 
is  correct  upon  the  facts  that  were  then  presented,  the  judgment 
should  be  modified  to  meet  the  inferences  deducible  from  the 
facts  as  they  actually  exist 

The  order  denying  a  new  trial  is  therefore  affirmed.  The 
cause  is  remanded,  with  directions  that  the  district  court  modify 
the  decree  by  disallowing  the  items  of  costs  complained  of,  and 
by  limiting  the  extralateral  rights  of  the  plaintiff  by  vertical 
planes  in  the  direction  of  the  line  F,  E,  to  the  point  E,  and 
thence  in  the  direction  of  the  line  E,  Q,  extended.  When  so 
modified,  the  decree  will  be  affirmed. 

Modified  and  affirmed. 
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No.  1,829.— STATE  ex  eel.  KNAPP,  Relator,  v.  DIS- 
TRICT COURT  OF  THE  FIFTH  JUDICIAL  DIS- 
TRICT et  al.,  Respondents. 

Original — Writ  of  Supervisory  Control. 

Decided  June  2,  1902. 

Per  Curiam. — Relator's  application  for  a  writ  of  supervisory 
control,  or  some  other  appropriate  writ,  herein,  is  denied. 

Mr.  J.  K.  Macdonald,  and  Mr.  T.  Bailey  Lee,  for  Relator. 


No.  1,808.— STATE  ex  rel.  OREGON  SHORT  LINE 
RAILROAD  CO.,  Relator,  v.  DISTRICT  COURT  OF 
THE  SECOND  JUDICIAL  DISTRICT,  Respondent. 

Original — Mandamus. 

Decided  June  2,  1902. 

Per  Curiam. — Upon  motion  of  the  relator  this  cause  is  dis- 
missed at  the  cost  of  said  relator. 

Mr.  J.  0.  Willis,  for  Relator. 

Mr.  J.  E.  HeaJey,  for  Respondent. 
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No.  1,679.— MUNGES,  Respondent,  v.  BARNES,  Vo- 
lant. 

Appeal  from  District  Court,  Gramte  County;  Welling  Nap- 
ton,  Judge. 

On  motion  to  dismiss  appeals. 

Decided  July  7,  1902. 

Per  Curiam. — The  motion  herein  to  dismiss  the  appeal  from 
the  judgment  and  the  appeal  from  the  order  denying  the  motion 
for  a  new  trial,  is  hereby  sustained,  and  the  appeals  are  accord- 
ingly dismissed. 

Mr.  W.  E.  Moore,  for  Appellant 

Mr.  Joshua  Skull,  Messrs.  Durfee  &  Brown,  and  Mr.  George 
A.  May  wood,  for  Respondent. 


No.  1,814.— STATE  ex  rel.  BOSTON  &  MONTANA  CON- 
SOLIDATED C.  &  S.  MINING  COMPANY,  Relator, 
v.  DISTRICT  COURT  OF  THE  SECOND  JUDICIAL 
DISTRICT  et  al.,  Respondents. 

Original — Writ  of  Supervisory  Control. 

Decided  August  2,  1902. 

Per  Curiam. — The  application  for  a  writ  :>f  supervisory 
control  herein  is  denied  and  the  proceeding  is  dismissed.  (Mr. 
Justice  Pigott  dissents.) 
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Mr.  W.  W.  Dixon,  Mr.  A.  J.  Shores,  Mr.  C.  F.  Kelly,  Messrs. 
Forbis  &  Evans,  and  Mr.  D.  Gay  Stivers,  for  Relator. 

Messrs.  McHatton  &  Cotter,  and  Mr.  W.  C.  Jones,  for  Re- 
spondents. 


No.   1,708.— BURKETT  et  alv  Respondents,  v.  SHER- 
LOCK et  XL.,  Appellants. 

Appeal  from  District  Court,  Jefferson  County;  M.  H.  Par- 
ker, Judge. 

On  motion  to  dismiss  appeal. 

Decided  August  4,  1902. 

Per  Curiam. — Upon  motion  of  T.  J.  Walsh,  Esquire,  of 
counsel  for  appellants,  this  appeal  is  dismissed  at  the  cost  of 
appellants. 

Mr.  George  F.  Cowcm,  and  Mr.  T.  J.  Walsh,  for  Appellants. 

Mr.  M.  P.  Gilchrist,  for  Respondents. 


Nb.   1,847.— BURNS,  Appellant,  v.  KELLY  et  al.,  Re- 
spondents. 

Appeal  from  District  Court,  Powell  County;  Welling  Nap- 
ton,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  October  7,  1902. 
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Per  Curiam- — Respondents'  motion  to  dimisft  the  appeal 
herein  is  sustained,  and  the  appeal  is  accordingly  dismissed. 

Mr.  George  B.  Winston,  for  Appellant. 

Mr.  W.  IL  Trippet,  for  Respondents. 


No.  1,S04.— STATE  ex  rel.  DOXOYAX,  Attorney  Gen- 
eral, Relator,  v.  McGIFFIX,  Assessor,  et  al,  Respond- 
ents. 

Original — Alternative  Writ  of  Mandate. 

Decided  October  9,  1002. 

Per  Curiam. — Relator's  application  for  an  alternative  writ 
of  mandate  is  denied. 

Decided  October  11,  1902. 

Per  Curiam. — Relator's  amended  application  for  an  alter- 
native writ  of  mandate  is  denied. 

Decided  October  16,  1902. 

Per  Curiam. — Relator's  second  amended  application  for  an 
alternative  writ  of  mandate, — this  day  submitted  to  the  court, 
is  hereby  denied. 

(Mr.  Justice  Pigott,  being  disqualified,  takes  no  part  in 
making  the  foregoing  orders. ) 

Mr.  James  Donovan,  in  pro.  per. 
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No.  1,865.— STATE  ex  rel.  DOXOYAX,  Attorney  Gen- 
eral, Relator,  v.  WADSWORTH,  Treasurer,  Respond- 
ent. ■ 

Original — Injunction. 

Decided  October  9,  1902. 

Per  Curiam. — Relator's  application  for  an  injunction  here- 
in is  hereby  denied. 

(Mr.  Justice  Pigott,  being  disqualified,  takes  no  part  in 
making  this  order.) 

Mr.  James  Donovan,  in  pro.  per. 


Xo.  1,711.— ROBINSON,  Appellant,  v.  JOHNSON,  Re- 
spondent. 

Appeal  from  District  Court,  Lewis  &  Clarke  County ;  Sydney 
II.  Mclntire,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  October  14,  1902. 

Per  Curiam. — Upon  motion  of  counsel  for  the  appellant 
herein,  this  appeal  is  dismissed. 

Messrs.  McConnell  &  McConnell,  for  Appellant. 
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No.    1,625.— ROBERTSON,    Respondent,   t;.    PROCTOR, 
Sheriff,  Appellant. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

On  motion  to  dismiss  appeal. 

Decided  October  20,  1902. 

Per  Curiam. — Upon  motion  of  the  appellant  herein  this 
appeal  is  dismissed  as  settled-,  in  accordance  with  the  stipula- 
tion on  file. 

Mr.  W.  G.  Downey,  for  Appellant. 

Messrs.  Green  &  Coder  ell,  for  Respondent. 


No.   1,848.— STATE,  Appellant,  v.  McDOKALD  et  alv 
Respondents. 

Appeal  from  District  Court,  Silver  Boiv  County;  J.  B.  Mc- 
Clernaai,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  November  28,  1902. 

Per  Curiam. — Upon  motion  of  the  attorney  general,  the 
appeal  herein  is  dismissed. 

Mr.  James  Donovan,  Attorney  General,  for  the  State, 

Mr.  B.  S.  Thresher,  and  Mr.  J.  L.  Wines,  for  Respondents. 
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Xo.  1,884.— MURDOCK,  Respondent,  v.  JARDINE  et  al., 
Appellants.  STRINGFE1LD  et  al.,  Intervenors  and 
Respondents. 

Appeal  from  District  Court,  Park  Comity;  Frank  Henry, 
Judge. 

On  motion  to  dismiss  appeal. 

Decided  November  29,  1902. 

Per  Curiam. — Upon  motion  of  H.  G.  Mclntire,  Esquire,  of 
counsel  for  appellants,  this  appeal  is  dismissed,  without  preju- 
dice, at  the  cost  of  appellants. 

Messrs.  Toole  &  Bach,  Messrs.  H.  C  &  8.  H.  Mclntire,  for 
Appellants. 

Messrs.  Kirk  &  Clinton,  Mr.  A.  P.  Stark,  Mr.  A.  J.  Camp- 
bell, Mr.  C.  H.  Fish,  Jr.,  and  Mr.  T.  J.  Walsh,  for  Respond- 
ents. 


Xo.  1,867.— STATE  ex  rel.  JARDINE  et  al.,  Relators, 
v.  DISTRICT  COURT  OF  THE  SIXTH  JUDICIAL 
DISTRICT  et  al.,  Respondents. 

Original — Writ  of  Prohibition. 

Decided  November  29,  1902. 

Per  Curiam. — Upon  motion  of  H.  G.  Mclntire,  Esquire,  of 
counsel  for  relators,  this  proceeding  is  dismissed,  without  preju- 
dice, at  the  cost  of  relators. 
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Messrs.  Toole  &  Bach,  Mr.  J.  A.  Savage,  Messrs.  II.  G.  & 
S.  H.  Mclntire,  for  Relators. 

Mr.  T.  J.  Walsh,  Mr.  A.  J.  Campbell  Messrs.  Kirk  £  Clin- 
ton, for  Respondents. 


Xo.    1,862.— MILLER,   Appellant,   v.   NORTHERN    PA- 
CIFIC RY.  CO.,  Respondent. 

Appeal  from  Distinct   Court,   Yellowstone   County;  C.   H. 
Loud,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  December  9,  1902. 

Per  Curiam. — The  motion  to  dismiss  the  appeal  herein  is 
sustained,  and  the  appeal  is  accordingly  dismissed. 

Mr.  Gib  A.  Lane,  for  Appellant. 

Mr.  William  Wallace,  Jr.,  for  Respondent. 


Xo.  1,897.— STATE  ex  rel.  XEIHOF,  Relator,  v.  OLSOX, 
Justice  of  the  Peace,  Respondent. 

Original — Certiorari. 

Decided  December  11,  1902. 

Per  Curiam. — The  application  for  a  writ  of  certioraH  here- 
in is  denied. 

Mr.  (J.  M.  Parr,  and  Mr.  G.  J.  Langford,  for  Relator. 
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No.  1,903.— STATE  ex  rel.  HOPKINS,  Relator,  v.  Mo 
RAE  et  al.,  Respondents. 

Original — Writ  of  Prohibition. 

Decided  December  24,  1902. 

Pee  Curiam. — Relator's  application  for  a  writ  of  prohibi- 
tion herein  is  denied. 

Mr.  E.  J.  Dierks,  Mr.  Sydney  Banner,  and  Messrs.  F.  &  II. 
Coilins,  for  Relator. 


No.   1,498.— MAYO,  Respondent,  v.   HUGHES,  Adminis- 
tratrix, Appellant. 

Appeal  from-  Distinct  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  Janijaray  2,  1903. 

Per  Curiam. — The  appeal  herein  i9  hereby  dismissed   in 
accordance  with  the  stipulation  on  file  herein. 

Messrs.  Donlan  &  Forestell,  and  Messrs.  McBride  &  Mc- 
Bride,  for  Appellant 

Messrs.  Kirk  &  Clinton,  for  Respondent.    . 
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No.   1,806.— BORDEAUX,  Respondent,  i\  BORDEAUX, 
Appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  January  9,  1903. 

Peb  Curiam. — The  motion  to  dismiss  the  appeal  herein  is 
hereby  sustained,  and  the  appeal  is  accordingly  dismissed. 

Messrs.  McHattoti  &  Cotter,  Mr.  J.  B.  Root,  and  Mr.  Will- 
iam A.  Clark,  Jr.,  for  Appellant- 

Messrs.  Stapleton  &  Stapleton,  and  Mr.  B.  S.  Thresher,  for 
Respondent 

(For  former  opinion,  see  26  Mont.  539,  69  Pac  1130.) 


Xo.  1,753.— BEXDER,  Respondent,  v.  FUREY,  Sheriff, 
Appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  E.    W. 
Harney,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  January  21,  1903. 

Per  Curiam. — The  motion  to  dismiss  the  appeal  herein  is 
sustained,  and  the  appeal  is  accordingly  dismissed. 
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Messrs.  McHatton  &  Cotter,  and  Mr.  George  F.  Shelton,  for 
Appellant. 

Messrs.  Forbis  &  Evans,  for  Respondeat. 


No.  1,804.— STATE  ex  rel.  SUTTON,  Relator,  v.  DIS- 
TRICT COURT  OF  THE  SECOND  JUDICIAL  DIS- 
TRICT et  ajl,.,  Respondents. 

Original — -Writ  of  Supervisory  Control.  • 

(For  former  opinion,  see  27  Mont.  128,  69  Pac.  988.) 

On  motion  to  tax  costs. 

Decided  January  31,  1903. 

Per  Curiam. — Relator's  cost  bill  and  respondents'  motion 
to  tax  costs  herein  having  been  submitted  heretofore  to  the 
court:  It  is  ordered  that  all  the  objections  of  respondents  to 
the  cost  bill  of  relator  be  and  the  same  are  hereby  overruled, 
except  as  to  the  item  of  $63.00  for  preparation  of  the  record, 
and  that  the  said  item  of  $63.00  be  and  the  same  is  hereby 
stricken  out  and  disallowed  and  the  rest  of  said  cost  bill  al- 
lowed. 

(Mr.  Justice  Holloway,  having  taken  no  part  in  the  con- 
sideration of  this  cause,  takes  no  part  in  this  decision. ) 

Messrs.  McBride  &  McBride,  for  Relator. 

Messrs.  McHatton  &  Cotter,  for  Respondents. 
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No.    1,876.— STATE   ex   rel.   GILCHRIST,   Relator,    r. 
WESTON,  Defendant. 

Original — Mandamus. 

(For  former  opinion,  see  27  Mont.  185,  70  Pac.  519.) 

On  motion  to  tax  costs. 

Decided  January  31,  1903. 

Per  Curiam. — The  relator's  cost  bill  heretofore  submitted 
to  the  court  i9  hereby  allowed,  and  the  motion  of  defendant  to 
tax  costs  is  overruled,  except  as  to  the  witness  fees  of  M.  P. 
Gilchrist,  the  mileage  of  G.  H.  McDougall,  and  costs  paid  to 
the  stenographer  for  copies  of  testimony  and  papers,  and  as  to 
the  service  of  writ  of  injunction. 

(Mr.  Justice  Hollo w ay,  having  taken  no  part  in  the  con- 
sideration of  this  cause,  takes  no  part  in  this  decision. ) 

Mr.  R.  Lee  Word,  Mr.  C.  F.  Kelly,  and  Mr.  W.  M.  Bickford, 
for  Relator. 

Mr.  J.  J.  McIIatton,  Mr.  L.  P.  Forestall,  and  Mr.  Gay  Star 
pleton,  for  Defendant. 


No.    1,875.— STATE   ex   rel.    GILCHRIST,    Relator,   v. 
WESTON,  Defendant. 

Original — Injunction. 

(For  former  opinion,  see  27  Mont  197,  70  Pac.  1134.) 

On  motion  to  tax  costs. 

Decided  January  31,  1903. 
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Per  Curiam. — Relator's  motion  to  tax  the  costs  herein,  here- 
tofore submitted  to  the  court,  is  sustained,  and  the  cost  bill 
of  defendant  is  disallowed. 

(Mr.  Justice  Hollo  way,  having  taken  no  pait  in  the  con- 
sideration of  this  cause,  takes  no  part  in  this  decision.) 

Mr.  R.  Lee  Word,  Mr.  C.  F.  Kelly,  and  Mr.  W.  M.  Bickford, 
for  Relator. 

Mr.  J.  J.  McHattori,  Mr.  L.  P.  Forestell,  and  Mr.  Guy  Sta- 
pleton,  for  Defendant 


No.   1,499.— WORTH,  Respondent,  v.  MONTANA  CEN- 
TRAL RAILWAY  COMPANY,  Appellant. 

Appeal  from  District  Court,  Lewis  and  Clarke  County ; 
Henry  C.  Smith,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  March  18,  1903. 

Per  Curiam. — The  appeal  herein  is  hereby  dismissed,  each 
party  to  pay  his  own  costs,  in  accordance  with  the  stipulation 
on  file. 

Mr.  A .  J.  Shores,  for  Appellant. 

Mr.  C.  W.  Wiley,  for  Respondent 
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Xo.  1,925. — HARRIS,  Administrator  Appellant,  v.  ROOT 
et  al.,  Respondents. 

Appeal  from  District  Court,  Silver  Bow  County;  E.  W. 
Harney,  Judge. 

On  application  for  an  injunction,  and  on  motion  for  a  stay. 

Decided  March  30,  1903. 

Per  Curiam. — The  application  for  an  injunction  herein, 
and  the  motion  to  stay  the  remittitur  in  cause  numbered  1,799, 
entitled  In  re  Davis'  Estate,  Leyson  et  al.  v.  Root  et  al.  (27 
Mont.  490,  71  Pac.  757),  is  hereby  denied. 

Mr.  E.  N.  Harwood,  and  Mr.  John  Lindsay,  for  Appellant. 

Mr.  Charles  R.  Leonard,  and  Mr.  M.  S.  Ounn,  for  Respond- 
ents. 


INDEX. 


ACTION. 
Premature  Bringing  of  Action  on  Note — Waiver. 

1.  The  consent  by  defendant  in  an  action  on  a  note,  commenced  before  its 
maturity,  to  the  filing  of  a  substituted  complaint  after  the  maturity  of  the 
note  and  the  filing  of  an  answer  does  not  estop  him  from  relying  on  the 
premature  bringing  of  the  action  as  a  defense. — Radue  v.  Pauwclyn,  68. 

Joinder  of  Causes  of  Action — Separate  Dismissal. 

2.  Where  a  complaint  joins  two  causes  of  action, — the  first  to  recover 
damages  for  trespass  upon  mining  property*  and  the  second  a  statutory 
action,  under  Section  1310,  Code  of  Civil  Procedure,  to  quiet  title  to  the 
premises  in  controversy  and  for  an  injunction  to  restrain  the  defendant 
from  trespassing  thereon  or  asserting  any  right  or  title  thereto,  the  latter 
action  was  not  ancillary  to  the  former  but  a  wholly  independent  cause  of 
action,  hence  the  dismissal  by  the  plaintiff  of  the  first  cause  of  action  did 
not  operate  as  an  abatement  of  the  second  cause  of  action. — Montana  Ore 
Purcltasing  Co.  v.  Boston  <C-  Montana  Consol.  C.  <£  8.  Mining  Co.,  288. 

Right  of  One  of  Several  Defendants  to  Separate  Trial. 

3.  The  mere  fact  that  the  defense  set  up  by  one  of  several  defendants  in 
an  action  to  revive  a  judgment — i.  c,  that  the  judgment  as  to  him  was 
void  for  want  of  jurisdiction  over  his  person-— was  different  from  that  set 
up  by  the  other  defendants,  did  not  entitle  such  defendant  to  a  separate 
trial  as  a  matter  of  right. — Tlaupt  et  al.  v.  Simington  et  al.,  480. 

AGENCY. 
See  Principal  and  Agent. 

APPEAL. 

See  Costs. 
Opinion  of  Trial  Court. 

1.  Where,  on  appeal  from  an  order  granting  a  new  trial,  the  opinion  of 
the  trial  judge,  while  found  in  the  transcript,  is  not  embraced  in  any  bill 
of  exceptions,  it  is  no  part  of  the  record,  and  cannot  be  considered. — Har- 
rington v.  Butte  <£  Boston  Mining  Co.,  1. 

Order  Granting  New  Trial — Presumption. 

2.  An  order  for  a  new  trial  being  general  in  terms,  it  must  be  assumed  on 
appeal  that  the  trial  court  was  of  opinion  that  the  evidence  was  insufficient 
in  the  sense  that  it  preponderated  against  the  conclusion  of  the  jury. — 
Harrington  v.  Butte  <£  Boston  Mining  Co.,  1, 
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Evidence — Damage  to  Credit — Pleading. 

5.  Injury  to  plaintiff's  credit  being  relied  on,  ev'dence  that  the  news  of 
the  attachment  was  published  by  a  mercantile  agency  is  properly  admitted 
in  proof  of  such  injury,  thougn  the  defendants  are  not  shown  to  nave  been 
directly  responsible  for  the  publication.  Under  the  allegation  that  the  levy- 
ing of  the  attachment  Injured  plaintiff's  business  and  credit,  the  evidence 
of  such  publication  is  admissible  without  being  more  specifically  pleaded. — 
II ay €8  v.  Union  Mercantile  Co.  et  al.,  264. 

Evidence — Settlement. 

6.  In  an  action  for  wrongful  attachment,  defendants  having  pleaded  that, 
when  the  claim  was  settled  and  the  attachment  vacated,  the  plaintiff  re- 
leased Liiem  from  all  liability,  evidence  of  such  release  should  have  been 
admitted,  though  the  complaint  showed  that  the  attachment  was  vastly  in 
excess  of  the  amount  due,  so  as  to  suggest  duress. — Hayes  v.  Union  Mer- 
cantile Co.  et  al.,  264. 

Wrongful  Levy — Damages — Instruction. 

7.  In  an  action  for  wrongful  attachment,  an  instruction  that  for  a  wrong- 
ful levy  "any  damages"  resulting  to  the  attachment  defendant  during  the 
wrongful  detention  of  property  may  be  recovered  is  properly  refused,  as 
too  broad. — llaycs  v.  Union  Mercantile  Co.  et  al.,  264. 

ATTORNEYS. 
Disbarment — Reinstatement. 

1.  Where  an  attorney  has  been  disbarred,  an  application  for  his  rein- 
statement must  be  verified,  and  must  set  forth  the  facts  touching  the  pro- 
ceedings in  disbarment,  with  the  reasons  why  petitioner  snould  be  rein- 
stated, anu  should  comply  in  all  respects  with  the  rules  applicable  to  the 
admission  of  attorneys  to  practice  in  the  first  instance. — In  re  Xcwton, 
182. 

Disbarment — Reinstatement. 

2.  Where  it  appears  from  the  application  for  reinstatement  and  the  proofs 
submitted  in  support  thereof  that  the  larceny,  upon  conviction  of  which 
the  petitioner  was  disbarred,  was  committed  while  he  was  under  the  influ- 
ence of  intoxicating  liquor ;  that  he  was  never  theretofore  convicted  of  any 
criminal  offense ;  that  since  disbarment  he  has  become  sober  and  has  lived 
an  upright,  honorable  life ;  that  in  the  estimation  of  his  fellow  citizens  and 
of  reputable  members  of  the  bar,  he  is  a  fit  person  to  be  permitted  to  prac- 
tice law ;  and  he  expresses  the  utmost  contrition  for  his  offense,  the  same 
is,  under  the  statute  and  the  rules  of  the  supreme  court,  sufficient  to  war- 
rant his  reinstatement. — In  re  Ketrton,  182. 

Disbarment — Forged  Letters  of  Recommendation. 

3.  Code  of  Civil  Procedure,  Section  304,  and  Supreme  Court  Rule  XXII, 
require  foreign  attorneys,  admitted  on  the  production  of  a  license  from  the 
foreign  jurisdiction,  to  supply  satisfactory  evidence  of  a  good  moral  char- 
acter. Held,  that  it  was  ground  for  the  disbarment  of  an  attorney  that, 
coming  from  another  state  and  applying  for  admission,  he  presented  with 
his  application  a  letter  of  recommendation  to  which  he  had  forged  the  name 
of  a  local  firm,  though  he  testified  that  he  was  so  well  acquainted  with 
the  firm  that  he  had  no  doubt  of  their  approving  his  action,  and  that  as 
soon  as  he  met  the  senior  member  he  told  him  of  the  forgery,  and  was 
astonished  tuat  the  desired  ratification  was  withheld. — In  re  Woodward, 
355. 
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27.  Where  a  defendant  who  recovers  judgment  has  no  counsel  of  record, 
except  such  as  represents  codefendants  against  whom  judgment  Is  rendered, 
and  which  counsel  Is  therefore  Incompetent  to  acknowledge  service,  on 
behalf  of  the  successful  defendant,  of  the  notice  of  appeal  by  the  defend- 
ants charged,  service  of  such  notice  on  the  successful  defendant  by  mailing 
a  copy  to  his  postofflce  address  is  sufficient. — Hopes  v.  Union  Mercantile  Co. 
et  al,  264. 

Assignments  of  Error — Argument. 

28.  Assignments  of  error  not  designated  in  the  argument  will  not  be  con- 
sidered.— Hayes  v.  Union  Mercantile  Co.  et  al.,  264. 

Instructions — Assignments  of  Error — Argument. 

29.  The  supreme  court  will  not  notice  an  argument  as  to  an  instruction 
refused,  where  no  assignment  refers  to  that  instruction. — Hayes  v.  Union 
Mercantile  Co.  et  al.,  264.  • 

Finding  of  Fact — Conflicting  Evidence — Review. 

30.  Where,  in  an  action  to  determine  an  adverse  claim  to  mining  property, 
evidence  as  to  the  location  of  the  veins,  their  apices,  and  their  dip  and 
strike,  was  conflicting,  a  finding  of  the  trial  court  on  such  issues  will  not 
be  reversed  on  appeal. — Montana  Ore  Purchasing  Co.  v.  Boston  d  Mont  an 
Conso\.  C.  d  S.  Mining  Co.,  288. 

Order  Taxing  Costs — Appeal — Review. 

31.  No  appeal  lies  from  an  order  taxing  costs ;  exceptions  to  such  order 
are  properly  reviewable  on  appeal  from  the  judgment. — Montana  Ore  Pur- 
chasing Co.  v.  Boston  d  Montana  Consol.  C.  d  S.  Mining  Co.,  288. 

Jury  Panel — Disallowance  of  Challenge — Review. 

32.  Action  of  the  court  in  sustaining  or  allowing  a  demurrer  to  a  chal- 
lenge to  the  jury  panel,  and  in  impaneling  the  jury  amounted  to  a  "disal- 
lowance" of  the  challenge,  so  as  to  render  the  question  raised  by  the  chal- 
lenge reviewable  on  appeal. — State  v.   Tighe,  327. 

Appeal  from  an  Order  Denying  an  Injunction — Review. 

33.  The  supreme  court,  upon  an  appeal  from  an  order  denying  an  injunc- 
tion, will  not  reverse  the  order  as  being  an  abuse  of  discretion,  where  the 
finding  of  fact  upon  which  the  order  rests  is  based  on  conflicting  evidence, 
there  being  some  evidence  tending  to  support  such  finding. — Boston  d  Mon- 
tana Consol.  C.  d  S.  Mining  Co.  v.  Montana  Ore  Purchasing  Co.  et  al.,  431. 

Law  of  the  Case. 

34.  The  decision  of  the  supreme  court  upon  a  former  appeal  Is  binding 
only  upon  points  necessary  to  the  determination  of  the  cause  as  then  pre- 
sented.— Boston  d  Montana  Consol.  C.  d  8.  Mining  Co.  v.  Montana  Ore 
Purchasing  Co.  et  al.,  431. 

Law  of  the  Case. 

35.  Where  an  appeal  from  an  order  vacating  a  restraining  order  in  a 
trespass  case  was  decided  on  the  ex  parte  showing  of  defendant  that  a  re- 
ceiver had  been  appointed  for  the  plaintiff  corporation,  such  decision  did 
not  become  the  law  of  the  case  so  as  to  preclude  a  decision  that  the  plain- 
tiff might  prosecute  the  action,  when  other  material  facts  in  regard  to  the 
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to  dismiss  an  appeal  In  which  the  sureties  have  not  so  justified,  certiorari 
to  review  an  order  refusing  to  dismiss  such  an  appeal  will  be  denied,  as 
not  the  proper  remedy;  It  being  limited  to  proceedings  in  which  the  court 
has  exceeded  its  jurisdiction. — State  em  rel.  Preacott  v.  District  Court,  179. 

Review  of  Decisions  of  Trial  Court. 

2.  Rulings  of  the  trial  court  sustaining  defendant's  objections  to  the  in- 
troduction of  evidence  on  the  ground  that  the  complaint  failed  to  state  a 
cause  of  action,  dismissing  the  complaint,  discharging  the  jury,  and  enter- 
ing judgment  for  defendant,  are  not  reviewable  by  certiorari,  the  court  hav- 
ing jurisdiction  to  make  the  rulings. — State  ex  rel.  Harris  v.  District  Court, 
280.     ' 

Books  and  Papers — Order  of  Inspection — Review. 

3.  Where  the  court  makes  an  order  for  the  examination  of  a  defendant's 
books  and  papers  without  a  proper  showing,  or  makes  an  order  which  em- 
braces the  Inspection  of  papers  which,  under  the  circumstances,  could  con- 
tain no  evidence  relevant  to  the  issue,  or  fails  to  limit  the  time  within 
which  the  inspection  should  be  made,  it  exceeds  its  jurisdiction,  and  cer- 
tiorari will  lie. — State  ex  rel.  Boston  d  Montana  Consol.  C.  &  S.  Mining  Co. 
v.  District  Court  ct  al.,  441. 

Justice's  Court — Default  Judgment — Review. 

4.  Code  of  Civil  Trocedure,  Section  1761,  provides  that  there  is  no  appeal 
from  a  judgment  by  default  in  a  justice's  court,  except  on  questions  of  law 
appearing  on  the  face  of  the  papers,  except  where  the  justice  has  abused 
his  discretion  in  setting  aside  or  refusing  to  set  aside'  a  default  judgment. 
Held  that,  where  a  justice  overruled  a  motion  to  vacate  a  default  judgment, 
such  section  authorized  an  appeal,  and  the  judgment  could  not  be  reviewed 
by  certiorari. — State  ex  rel.  Reynolds  v.  Laurendeau,  522. 

Justice's  Court — Default  Judgment — Review. 

5.  Where,  after  a  writ  of  certiorari  had  been  issued  to  review  a  justice's 
judgment,  but  before  the  justice  had  made  his  return  thereto,  and  before 
the  hearing  of  the  writ  by  the  district  court,  the  justice's  judgment  was 
satisfied,  as  appeared  by  the  Justice's  transcript  filed  in  return  to  the  writ. 
it  was  error  for  the  district  court  to  enter  judgment  In  the  certiorari  pro- 
ceedings setting  aside  the  judgment  of  the  justice. — State  ex  rel.  Reynolds 
v.  Laurendeau,  522. 

CLOUD   ON   TITLE. 
See  Evidence,  22. 

CONSTITUTION. 

List  of  Sections  Cited  or  Commented  Upon. 

Article   III,    Sec.    7 444,  445 

Article  III,  Sec.   23 306 

Article  III,   Sec.  20 . 439 

Article  V,  Sec.  23 306,  382,  384 

Article  VliI,  Sec.  2 112,  ISO 

Article  VIII,  Sec.   3 64,  112,  117,  122-125,  130 

Article  VIII,  Sec.  15 124,  125 

Article  XII,  Sec.  4 440 

Article  XII,  Sec.  10 440 

Article  XII,  Sec.  11 440 
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Article  XII,  Sec.  IS , 440 

Article  XIII,  Sec.  6 25,  26,  206,  211 

Article  XVI,  Sec.  5 439 

Schedule,  Sec.  1 176,  307 

Organic  Act,  Sec.  0 125 

Municipal  Indebtedness. 

1.  Constitution,  Art.  XIII,  Sec.  6,  forbids  the  contracting  of  municipal 
debts  "to  an  amount,  including  existing  indebtedness,  in  the  aggregate  ex- 
ceeding three  per  centum  of  the  value  of  the  taxable  property."  Held,  that 
"indebtedness,"  as  used  therein,  meant  what  a  city  owed,  irrespective  of 
demands  which  it  might  hold  against  others. — Jordan  et  al.  v.  Andrus  et 
ah,  22. 

t 
Supreme  Court — Appellate  Jurisdiction. 

2.  Under  Constitution,  Art.  VIII,  Sees  2,  3,  conferring  appellate  jurisdic- 
tion upon  the  supreme  court  in  all  cases  at  law  and  in  equity,  under  such 
limitations  and  regulations  as  may  be  prescribed  by  law,  and  giving  such 
court  power  to  issue  original  writs  in  aid  of  such  jurisdiction,  the  power 
of  limitation  given  the  legislature  does  not  extend  to  the  right  of  appeal 
from  final  judgments,  or  to  the  power  of  the  court  on  such  appeals,  but 
merely  to  the  time  when  and  within  which  appeals  may  be  taken,  to  matters 
of  procedure,  and  to  the  extent  of  relief  to  be  granted  on  appeals  from 
interlocutory  orders. — Finlen  v.  Heinze  et  al.,  107. 

Supreme  Court — Jurisdiction — Injunction. 

3.  Under  Constitution,  Art.  VIII,  Sec.  3,  the  writ  of  lnjunct'on  expressly 
mentioned  is  a  jurisdictional,  prerogative  writ,  correlative  with  the  writ  of 
mandamus;  the  writ  of  injunction,  used  as  it  ordinarily  is  as  a  judicial 
writ  in  aid  of  jurisdiction,  and  not  as  a  prerogative  writ,  is  one  of  the 
writs  classed  with  "other  original  and  remedial  writs." — Finlen  v.  Heinze 
et  al.,  107. 

Supreme  Court — Injunction  Pending  Appeal. 

4.  Under  Constitution,  Art.  VIII,  Sec.  3,  authorizing  the  supreme  court 
to  issue  such  original  and  remedial  writs  as  may  be  recessary  to  the  com- 
plete exercise  of  its  appellate  Jurisdiction,  the  supreme  court  may  enjoin 
the  operation  of  a  mine,  and  require  it  to  be  preserved  in  statu  quo  pending 
an  appeal  in  a  case  involving  the  title  thereto. — Finlen  v.  Heinze  et  al., 
107. 

Supreme  Court — Jurisdiction — Writ  of  Supervisory  Control — Judgment  of  Con- 
tempt. 

5.  Code  of  Civil  Procedure,  Sec.  2183,  providing  that  the  judgment  in  a 
case  of  contempt  is  final  and  conclusive,  and  there  is  no  appeal,  but  the 
action  of  a  district  court  can  be  reviewed  on  a  writ  of  certiorari  by  the 
supreme  court,  if  Intended  to  preclude  the  supreme  court  from  reviewing, 
except  by  certiorari,  a  judgment  of  contempt,  violates  Constitution,  Art. 
VIII,  Sec.  2,  giving  the  supreme  court  a  general  supervisory  control  over 
all  inferior  courts,  under  such  regulations  and  limitations  as  may  be  pre- 
scribed by  statute;  a  writ  of  supervisory  control  being  the  only  means  by 
which  the  question  whether  there  is  evidence  to  support  a  judgment  of 
contempt  can  be  determined. — State  ex  rel.  Sutton  v.  District  Court,  128. 

Action  to  Quiet  Title— Constitution — Jury  Trial. 

6.  Since  parties  in  an  action  under  Territorial  Acts  1864  65,  p.  92,  Section 
233,  authorizing  an  action  to  determine  an  adverse  claim  to  real  property 
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Evidence — Damage  to  Credit — Pleading. 

5.  Injury  to  plaintiff's  credit  being  relied  on,  evfdence  that  the  news  of 
the  attachment  was  published  by  a  mercantile  agency  is  properly  admitted 
in  proof  of  such  injury,  thoogn  the  defendants  are  not  shown  to  nave  been 
directly  responsible  for  the  publication.  Under  the  allegation  that  the  levy- 
ing of  the  attachment  injured  plaintiff's  business  and  credit,  the  evidence 
of  such  publication  is  admissible  without  being  more  specifically  pleaded. — 
Hayes  v.  Union  Mercantile  Co.  et  al.,  264. 

Evidence — Settlement. 

0.  In  an  action  for  wrongful  attachment,  defendants  having  pleaded  that, 
when  the  claim  was  settled  and  the  attachment  vacated,  the  plaintiff  re- 
leased itiem  from  all  liability,  evidence  of  such  release  should  have  been 
admitted,  though  the  complaint  showed  that  the  attachment  was  vastly  in 
excess  of  the  amount  due,  so  as  to  suggest  duress. — 11  ayes  v.  Union  Mer- 
cantile Co.  ct  al.,  204. 

Wrongful  Levy — Damages — Instruction. 

7.  In  an  action  for  wrongful  attachment,  an  instruction  that  for  a  wrong- 
ful levy  "any  damages"  resulting  to  the  attachment  defendant  during  the 
wrongful  detention  of  property  may  be  recovered  is  properly  refused,  as 
too  broad. — Hayes  v.  Union  Mercantile  Co.  ct  al.,  264. 

ATTORNEYS. 

Disbarment — Reinstatement. 

1.  Where  an  attorney  has  been  disbarred,  an  application  for  his  rein- 
statement must  be  verified,  and  must  set  forth  the  facts  touching  the  pro- 
ceedings in  disbarment,  with  the  reasons  why  petitioner  snould  be  rein- 
stated, ana  should  comply  in  all  respects  with  the  rules  applicable  to  the 
admission  of  attorneys  to -practice  in  the  first  instance. — In  re  Sctcton, 
182. 

Disbarment — Reinstatement. 

2.  Where  it  appears  from  the  application  for  reinstatement  and  the  proofs 
submitted  In  support  thereof  that  the  larceny,  upon  conviction  of  which 
the  petitioner  was  disbarred,  was  committed  while  he  was  under  the  influ- 
ence of  intoxicating  liquor ;  that  he  was  never  theretofore  convicted  of  any 
criminal  offense ;  that  wince  disbarment  he  has  become  sober  and  has  lived 
an  upright,  honorable  life;  that  in  the  estimation  of  his  fellow  citizens  and 
of  reputable  members  of  the  bar,  he  Is  a  fit  person  to  be  permitted  to  prac- 
tice law ;  and  he  expresses  the  utmost  contrition  for  his  offense,  the  same 
Is,  under  the  statute  and  the  rules  of  the  supreme  court,  sufficient  to  war- 
rant his  reinstatement. — In  re  Xcwton,  182. 

Disbarment— Forged  Letters  of  Recommendation. 

3.  Tode  of  Civil  Procedure,  Section  304,  and  Supreme  Court  Rule  XXII, 
require  foreign  attorneys,  admitted  on  the  production  of  a  license  from  the 
foreign  Jurisdiction,  to  supply  satisfactory  evidence  of  a  good  moral  char- 
acter. Held,  that  It  was  ground  for  the  disbarment  of  an  attorney  that, 
coming  from  another  state  and  applying  for  admission,  he  presented  with 
his  application  a  letter  of  recommendation  to  which  he  had  forged  the  name 
of  a  local  firm,  though  he  testified  that  he  was  so  well  acquainted  with 
the  firm  that  he  had  no  doubt  of  their  approving  his  action,  and  that  as 
soon  as  he  met  the  senior  member  he  told  him  of  the  forgery,  and  was 
astonished  tiiat  the  desired  ratification  was  withheld.— In  re  Woodward, 
335. 
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attorney  general. 

As  to  right  of  attorney  general  to  demand  of  a  court  stenographer  a  transcript 
of  his  notes  without  prepayment  of  fees,  see  Court  Stenographer. 

BOARD   OF  MEDICAL  EXAMINERS. 
Decision — Appeal — Notice — Title. 

1.  Under  Code  of  Civil  Procedure,  Sec.  1892,  providing  that  a  notice  with- 
out the  title  of  the  proceeding  in  which  it  is  made,  or  with  a  defective  title, 
Is  as  effectual  as  if  duly  entitled,  If  it  intelligibly  refer  to  such  proceeding, 
a  notice  of  appeal  from  a  decision  of  the  board  of  medical  examiners, 
sufficient  in  other  respects,  is  effectual,  though  entitled,  "In  the  Matter  of 
the  Application  of  [the  appellant]  for  a  Certificate  from  the  Board  of 
Medical  Examiners  to  Practice  Medicine  and  Surgery." — State  ew  rel.  Rid- 
dell  et  al.  v.  District  Court,  103. 

Decision — Appeal — Notice. 

2.  Where,  on  an  appeal  from  a  decision  of  the  board  of  medical  examiners, 
a  sufficient  notice  of  appeal  was  served  on  the  board,  it  is  Immaterial 
whether  the  board  was  represented  at  the  trial  or  not. — State  ex  rel.  Rid- 
dell  et  al.  v.  District  Court,  103. 

Decision — Appeal — New  Trial. 

3.  Under  Political  Code,  Section  603,  providing  that,  when  an  application 
to  the  board  of  medical  examiners  for  a  certificate  is  refused,  the  applicant 
may  appeal  to  the  district  court,  and  that  such  appeal  shall  be  conducted 
in  all  respects  as  an  appeal  from  a  decision  of  a  board  of  county  commis- 
sioners disallowing  a  claim,  the  board,  when  aggrieved  by  the  decision  of 
the  district  court,  may  appeal  or  move  for  a  new  trial. — State  ex  rel.  Rid- 
dell  ct  al.  v.  District  Court,  103. 

BONA  FIDE   PURCHASER. 

See  Negotiable  Instruments,  1,  2,  3. 

Real  Estate,  3. 

Taxation,  1. 

BRIEFS. 
See  Rules  of  Supreme  Court. 

BURDEN   Oi>    PROOF. 

See  Appeal,  44. 

Criminal  Law,  44. 

Interstate  Commerce,  1. 

Mines  and  Mining,  4. 

Negotiable  Instruments,  1. 

CERTIORARI. 

District  Court — Appeal  from  Justice's  Court — Motion  to  Dismiss. 

1.  Code  of  Civil  Procedure,  Section  1763,  provides  that,  where  the  sureties 
of  the  party  appealing  from  a  justice  to  the  district  court  do  not  Justify 
upon  notice,  "the  appeal  must  be  regarded  as  if  no  such  undertaking  had 
been  given."     Held,  that,  as  the  district  court  has  jurisdiction  of  a  motion 
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to  dismiss  an  appeal  in  which  the  sureties  have  not  so  justified,  certiorari 
to  review  an  order  refusing  to  dismiss  such  an  appeal  will  be  denied,  as 
not  the  proper  remedy;  it  being  limited  to  proceedings  in  which  the  court 
has  exceeded  its  jurisdiction. — State  ex  rel.  Prescott  v.  District  Court,  179. 

Review  of  Decisions  of  Trial  Court. 

2.  Rulings  of  the  trial  court  sustaining  defendant's  objections  to  the  in- 
troduction of  evidence  on  the  ground  that  the  complaint  failed  to  state  a 
cause  of  action,  dismissing  the  complaint,  discharging  the  jury,  and  enter- 
ing judgment  for  defendant,  are  not  reviewable  by  certiorari,  the  court  hav- 
ing jurisdiction  to  make  the  rulings. — State  ex  rel.  Harris  v.  District  Court, 
280.      * 

Books  and  Papers — Order  of  Inspection — Review. 

3.  Where  the  court  makes  an  order  for  the  examination  of  a  defendant's 
books  and  papers  without  a  proper  showing,  or  makes  an  order  which  em- 
braces the  inspection  of  papers  which,  under  the  circumstances,  could  con- 
tain no  evidence  relevant  to  the  issue,  or  fails  to  limit  the  time  within 
which  the  inspection  should  be  made,  it  exceeds  its  jurisdiction,  and  cer- 
tiorari will  lie. — State  ex  rel.  Boston  d  Montana  Consol.  C.  <£  8.  Mining  Co. 
v.  District  Court  ct  al.t  441. 

Justice's  Court — Default  Judgment — Review. 

4.  Code  of  Civil  Procedure,  Section  1761,  provides  that  there  is  no  appeal 
from  a  judgment  by  default  in  a  justice's  court,  except  on  questions  of  law 
appearing  on  the  face  of  the  papers,  except  where  the  justice  has  abused 
his  discretion  in  setting  aside  or  refusing  to  set  aside*  a  default  judgment. 
Held  that,  where  a  justice  overruled  a  motion  to  vacate  a  default  judgment, 
such  section  authorized  an  appeal,  and  the  judgment  could  not  be  reviewed 
by  certiorari. — State  ex  rel.  Reynolds  v.  Laurendeau,  522. 

Justice's  Court — Default  Judgment — Review. 

5.  Where,  after  a  writ  of  certiorari  had  been  issued  to  review  a  justice's 
judgment,  but  before  the  justice  had  made  his  return  thereto,  and  before 
the  hearing  of  the  writ  by  the  district  court,  the  justice's  judgment  was 
satisfied,  as  appeared  by  the  justice's  transcript  filed  in  return  to  the  writ, 
it  was  error  for  the  district  court  to  enter  judgment  in  the  certiorari  pro- 
ceedings setting  aside  the  judgment  of  the  justice. — State  ex  rel.  Reynolds 
v.  Laurendeau,  522. 

CLOUD   ON  TITLE. 
See  Evidence,  22. 

CONSTITUTION. 

List  of  Sections  Cited  or  Commented  Upon. 

Article   III,    Sec.    7 444,  445 

Article  III,  Sec.  23 306 

Article  III,  Sec.  29 439 

Article  V,  Sec.   23 306,  382,  384 

Article  VliI,  Sec.  2 112,  130 

Article  VIII,  Sec.   3 64,  112,  117,  122-125,  130 

Article  VIII,  Sec.  15 124,  125 

Article  XII,  Sec.  4 . .  440 

Article  XII,  Sec.  10 440 

Article  XII,  Sec.  11 440 
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Article  XII,  Sec.  18 , 440 

Article  XIII,  Sec.  6 25,  26,  206,  211 

Article  XVI,  Sec.  5 439 

Schedule,  Sec.  1 176,  307 

Organic  Act,  Sec.  0 125 

Municipal  Indebtedness. 

1.  Constitution,  Art.  XIII,  Sec.  6,  forbids  tbe  contracting  of  municipal 
debts  "to  an  amount,  including  existing  indebtedness,  in  the  aggregate  ex- 
ceeding three  per  centum  of  the  value  of  the  taxable  property."  Held,  that 
"indebtedness,"  as  used  therein,  meant  what  a  city  owed,  irrespective  of 
demands  which  it  might  hold  against  others. — Jordan  et  al.  v.  Andrus  et 
al.,  22. 

i 
Supreme  Court — Appellate  Jurisdiction. 

2.  Under  Constitution,  Art.  VIII,  Sees  2,  3,  conferring  appellate  Jurisdic- 
tion upon  the  supreme  court  in  all  cases  at  law  and  in  equity,  under  such 
limitations  and  regulations  as  may  be  prescribed  by  law,  and  giving  such 
court  power  to  issue  original  writs  in  aid  of  such  jurisdiction,  the  power 
of  limitation  given  the  legislature  does  not  extend  to  the  right  of  appeal 
from  final  judgments,  or  to  the  power  of  the  court  on  such  appeals,  but 
merely  to  the  time  when  and  within  which  appeals  may  be  taken,  to  matters 
of  procedure,  and  to  the  extent  of  relief  to  be  granted  on  appeals  from 
Interlocutory  orders. — Finlen  v.  Heinze  et  al.,  107. 

Supreme  Court — Jurisdiction — Injunction. 

3.  Under  Constitution,  Art.  VIII,  Sec.  3,  the  writ  of  injunction  expressly 
mentioned  is  a  jurisdictional,  prerogative  writ,  correlative  with  the  writ  of 
mandamu8;  the  writ  of  injunction,  used  as  it  ordinarily  is  as  a  judicial 
writ  in  aid  of  jurisdiction,  and  not  as  a  prerogative  writ,  is  one  of  the 
writs  classed  with  "other  original  and  remedial  writs." — Finlen  v.  Heinz e 
et  al.,  107. 

Supreme  Court — Injunction  Pending  Appeal. 

4.  Under  Constitution,  Art.  VIII,  Sec.  3,  authorizing  the  supreme  court 
to  issue  such  original  and  remedial  writs  as  may  be  recessary  to  the  com- 
plete exercise  of  its  appellate  Jurisdiction,  the  supreme  court  may  enjoin 
the  operation  of  a  mine,  and  require  it  to  be  preserved  in  statu  quo  pending 
an  appeal  in  a  case  involving  the  title  thereto. — Finlen  v.  Heinzc  et  al., 
107. 

Supreme  Court — Jurisdiction — Writ  of  Supervisory  Control — Judgment  of  Con- 
tempt. 

5.  Code  of  Civil  Procedure,  Sec.  2183,  providing  that  the  judgment  in  a 
case  of  contempt  is  final  and  conclusive,  and  there  is  no  appeal,  but  the 
action  of  a  district  court  can  be  reviewed  on  a  writ  of  certiorari  by  the 
supreme  court,  If  intended  to  preclude  the  supreme  court  from  reviewing, 
except  by  certiorari,  a  judgment  of  contempt,  violates  Constitution,  Art. 
VIII,  Sec.  2,  giving  the  supreme  court  a  general  supervisory  control  over 
all  inferior  courts,  under  such  regulations  and  limitations  as  may  be  pre- 
scribed by  statute ;  a  writ  of  supervisory  control  being  the  only  means  by 
which  the  question  whether  there  is  evidence  to  support  a  judgment  of 
contempt  can  be  determined. — State  ex  rel.  Sutton  v.  District  Court,  128. 

Action  to  Quiet  Title — Constitution — Jury  Trial. 

6.  Since  parties  in  an  action  under  Territorial  Acts  1864-65,  p.  92,  Section 
233,  authorizing  an  action  to  determine  an  adverse  claim  to  real  property 
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Stenographers'  Fees. 

7.  Code  of  Civil  Procedure,  Section  1866,  authorizing  the  taxation  of  legal 
fees  paid  stenographers  for  per  diem  or  for  copies,  as  disbursements,  is 
limited  to  fees  paid  official  stenographers,  and  does  not  authorize  the  taxa- 
tion of  such  disbursements  paid  to  private  stenographers  who  attended  the 
trial  of  an  action  in  the  place  of  the  official  stenographer  by  the  consent 
of  the  parties  and  of  the  court. — Montana  Ore  Purchasing  Co.  v.  Boston  d 
Montana  Consol.  C.  d  S.  Mining  Co.,  288. 

Order  Taxing  Costs — Appeal — Review. 

8.  No  appeal  lies  from  an  order  taxing  costs ;  exceptions  to  such  order 
are  properly  reviewable  on  appeal  from  the  judgment. — Montana  Ore  Pur- 
chasing Co.  v.  Boston  d  Montana  Consol.  C.  d  8.  Mining  Co.,  288. 

Memorandum — Striking  Out. 

9.  Under  Code  of  Civil  Procedure,  Section  1867,  providing  that  "a  party 
in  whose  favor  judgment  is  rendered,  and  who  claims  his  costs,  must  de^ 
liver  to  the  clerk  and  serve  on  the  adverse  party  a  memorandum  of  the 
items  of  his  costs  and  disbursements  within  Ave  days  after  the  verdict  or 
notice  of  the  decision,"  where  plaintiff  did  not  serve  such  memorandum 
until  eight  days  after  a  decision  in  his  favor,  and  the  records  d'd  not  show 
that  he  did  not  have  notice  of  the  decision  until  within  five  days  prior  to 
such  service,  defendant's  motion  to  strike  out  the  memorandum  of  costs 
should  be  sustained. — Reins  v.  King,  511. 

COURT   STENOGRAPHER. 
See  Costs,  7. 
Copy  of  Transcript — Mandamus. 

1.  Code  of  Civil  Procedure,  Section  373,  provides  that  the  stenographer 
must,  upon  demand,  and  payment  of  his  fees,  furnish  to  the  attorney  of  a 
party  to  any  civil  cause,  a  transcript  of  the  proceedings.  Held,  that  the 
appropriate  remedy  to  compel  a  stenographer  to  furnish  such  transcript  is 
a  writ  of  mandate,  rather  than  an  order  to  the  stenographer  by  the  trial 
court. — State  ex  rel.  Donovan  v.  Ledtcidye,  197. 

Copy  of  Transcript — Attorney  General — Prepayment  of  Fees. 

2.  Code  of  Civil  Procedure,  Section  1874,  provides  that  an  officer,  when 
prosecuting  an  action  on  behalf  of  the  state,  shall  not  be  required  to  pay 
or  deposit  any  fee  with  any  officer.  The  attorney  general  conducting  a 
proceeding  on  behalf  of  the  state  demanded  of  the  stenographer  a  tran- 
scr'pt  of  his  notes  taken  therein.  Held,  that  it  was  the  stenographer's 
ministerial  duty  to  deliver  them  without  demanding  his  fees  in  advance. — 
State  ex  rel.  Donovan  v.  Ledicidge,  197. 

Copy  of  Transcript — Attorney  General — Prepayment  of  Fees. 

3.  The  stenographer  had  entered  Into  an  agreement  with  a  tuird  party  for 
the  preparing  of  uie  transcript,  under  which  he  did  not  feel  at  liberty  to 
deliver  any  of  the  transcripts  in  his  hands  to  the  attorney  general  without 
the  pay  in  advance.  Held,  that  his  legal  duty  could  not  be  controlled  by 
his  contract  with  a  third  party. — State  ex  rel.  Donovan  v.  Ledxcidge,  197. 

Copy  of  Transcript — Attorney  General. 

4.  the  assertion  of  the  stenographer  that  the  attorney  general  did  not 
need  the  transcript  for  the  preparation  of  a  bill  of  exceptions  for  which  it 
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was  demanded  would  not  excuse  the  refusal  to  deliver  it,  since  the  raising 
or  solving  of  that  question  was  not  delegated  to  the  stenographer. — State 
ea  rel.  Donovan  v.  Ledwidge,  197. 

CRIMINAL  LAW. 

Appeal — Certificate  of  Probable  Cause. 

1.  Held,  that  on  the  hearing  of  an  application,  under  Penal  Code,  Section 
2278,  to  a  justice  of  the  supreme  court,  for  a  certificate  of  probable  cause, 
where  the  state  contended  that  Section  2278  was  unconstitutional,  on  the 
ground  that  the  grant  by  Section  3  of  Article  VIII  of  the  Constitution  of 
jurisdiction  to  a  justice  amounted  to  the  withholding  of  other  authority, 
the  constitutionality  would  not  be  determined,  but  the  statute  would  be 
presumed  valid. — State  v.  Broadbent,  63. 

Appeal — Certificate  of  Probable  Cause. 

2.  A  petition  to  a  justice  of  the  supreme  court  for  a  certificate  of  prob- 
able cause  stated  that  the  certificate  was  refused  by  the  district  judge,  as 
appeared  by  the  record  in  the  transcript.  The  petition  was  not  verified  by 
oath.  Held,  that  a  contention  that  the  petition  failed  to  show  refusal  of 
the  district  judge  was  of  no  avail,  since,  while  the  recital  as  to  refusal 
was  no  part  of  the  record  on  appeal,  it  might  be  considered,  because  a  cer- 
tified order  containing  a  recital  of  such  refusal  was  presented. — State  v. 
Broadbent,  63. 

Appeal — Certificate  of  Probable  Cause. 

3.  Petitions  to  a  justice  of  the  supreme  court  for  certificates  of  probable 
cause  must  hereafter  be  verified  by  the  oath  of  the  petitioner,  or  of  some 
person  in  his  behalf. — State  v.  Broadbent,  63. 

Appeal — Certificate  of  Probable  tause. 

4.  When  the  transcript  discloses  a  fairly  debatable  question  the  solution 
of  which  in  defendant's  favor  by  the  supreme  court  would  necessitate  a 
reversal,  a  certificate  of  probable  cause  will  be  granted. — State  v.  Broad- 
bent, 63. 

Appeal — Stay  of  Proceedings— Supreme  Court — Ball. 

5.  Application  to  the  supreme  court  for  an  order  admitting  defendant  in 
a  criminal  appeal  to  ball  will  be  denied  where  there  Is  presented  with  the 
application  no  record  on  appeal  containing  defendant's  bill  of  exceptions. — ■ 
State  v.  McDonald,  66. 

Appeal — Stay  of  Proceedings. 

6.  A  defendant  in  a  criminal  appeal  Is  entitled  to  a  stay  of  proceedings 
from  the  district  court  pending  settlement  of  his  bill  of  exceptions  where 
the  business  of  the  court  prevented  an  immediate  preparation  of  such  bill 
and  the  court  had  extended  the  time  therefor. — State  v.  McDonald,  66. 

Appeal — Stay  of  Proceedings — Ball — Certificate  of  Probable  Cause. 

7.  A  temporary  stay  of  proceedings  will  be  granted  by  the  supreme  court, 
or  a  justice  thereof,  to  enable  the  defendant  in  a  criminal  appeal  to  pre- 
pare his  bill  of  exceptions  and  his  record  on  appeal,  in  order  that  he  may 
apply  to  the  supreme  court  for  a  certificate  of  probable  cause  and  for  bail 
pending  his  appeal,  where  the  trial  court  has  refused  his  applications 
therefor. — State  v.  McDonald,  66. 
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Judgment — Form — Prior  Conviction. 

8.  Under  Penal  Code,  Sections  1232,  2146,  2151,  a  judgment  that  defend- 
ant "be  Imprisoned  in  the  state  prison  for  the  term  of  ten  years,  fire  years 
upon  the  conviction  for  assault  in  the  second  degree,  and  five  years  for 
the  prior  conviction  of  a  felony  as  by  the  statute  made  and  provided,"  is 

.  not  void  as  to  the  five  years  for  former  conviction,  since  the  division  of 
the  term  into  equal  parts,  and  the  assignment  of  each  part  to  its  supposed 
function  as  a  measure  of  punishment  is  merely  redundant,  and  not  ground 
for  reversal,  under  Sections  2320,  2600,  Penal  Code. — State  v.  Connors, 
227. 

False  Pretenses — Witnesses — Cross-Examination. 

9.  In  a  prosecution  for  false  pretenses,  a  question  asked  upon  the  cross- 
examination  of  the  person  to  whom  the  representations  were  made, — 
whether  he  had  not  stated,  and  knew  it  to  be  a  fact,  that  it  had  been 
represented  to  him  prior  to  the  time  the  representations  by  defendant  were 
made  that  defendant  was  indebted  to  his  brother, — was  improper,  as  am- 
biguous and  involving  two  interrogatories. — State  v.  Burrell,  282. 

Incriminating  Testimony — Privilege — Instruction. 

10.  In  a  prosecution  for  false  pretenses,  an  instruction  that  the  fact  that 
defendant  testified  in  an  insolvency  proceeding  did  not  deprive  him  of  his 
right  to  refuse  to  answer  questions  tending  to  criminate  him,  and  an  ad- 
mission made  by  him  in  such  proceeding  was  voluntary  and  competent  evi- 
dence in  a  criminal  prosecution,  where  he  was  not  In  custody  or  charged 
with  a  criminal  offense  when  he  made  such  admissions,  was  not  objection- 
able as  a  charge  on  the  weight  of  evidence. — State  v.  Burrell,  282. 

Incriminating   Evidence — Bankruptcy   Act — Privilege. 

11.  The  provision  of  the  Bankruptcy  Act  that  no  testimony  given  by  the 
bankrupt  shall  be  offered  in  evidence  against  him  in  any  criminal  proceed- 
ing does  not  prevent  sufficient  incriminating  information  and  evidence 
from  being  obtained  from  sources  other  than  the  bankrupt,  the  knowledge 
of  such  sources  having  been  obtained  from  the  bankrupt's  testimony. — 
State  v.  BurreU,  282. 

Incriminating  Testimony — Privilege — Waiver. 

12.  Where  a  bankrupt,  on  examination  before  the  referee,  made  no  ob- 
jection to  testifying  on  the  ground  that  his  answers  might  criminate  him, 
he  thereby  waived  his  privilege  (if  he  had  any),  and  any  admissions  made 
by  him  in  such  proceeding  could  be  properly  used  on  cross-examination  of 
defendant  in  a  criminal  proceeding  against  him. — State  v.  Burrell,  282. 

Incriminating  Testimony — Privilege — Waiver. 

13.  Where  defendant  in  a  prosecution  for  false  pretenses  d'd  not  refuse 
to  testify  as  to  admissions  made  on  his  examination  before  a  referee  in 
bankruptcy,  he  waived  his  privilege  to  refuse  to  testify  on  the  ground  that 
his  answers  might  criminate  him. — State  v.  Burrell,  282. 

Jury  Panel — "Demurrer"  to  a  Challenge. 

14.  In  view  of  Penal  Code,  Sections  2170,  2036,  2037,  2038,  2039,  held 
that  in  a  criminal  case  a  "demurrer"  to  a  challenge  to  the  jury  panel  was 
equivalent  to  an  exception  to  the  challenge,  the  mere  name  not  being  im- 
portant.— State  v.  Tighe,  327. 
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Jury  Panel — Exemption  from  Jury  Doty. 

15.  Under  Code  of  Civil  Procedure,  Sections  232,  241,  243,  262,  Subdi- 
vision 3,  held  that  where  the  Jury  commissioners  Intentionally  omitted 
from  their  list  persons  known  to  them  to  be  exempt  from  Jury  duty,  though 
they  were  competent  Jurors  and  if  summoned  would  have  been  required  to 
serve  unless  they  seasonably  claimed  the  benefit  of  the  exemption,  was  a 
mere  irregularity,  not  affecting  any  substantial  right  of  a  defendant  in  a 
criminal  case,  hence  no  ground  for  challenge  to  the  panel. — State  v.  Tighe, 
327. 

Private  Attorney  Assisting  Prosecuting  Officer. 

16.  In  a  criminal  case  it  was  proper  to  permit  an  attorney  to  appear  as 
an  assistant  for  the  prosecuting  officer  and  participate  in  the  trial,  though 
he  was  being  compensated  by  private  persons.  (Mb.  Justice  Mi  lb  urn 
dissenting.) — State  v.  Tighe,  327. 

Homicide — Instruction. 

17.  Where  the  evidence  before  the  Jury  was  such  as  would  have  war- 
ranted defendant's  conviction  of  any  degree  of  felonious  homicide,  an  in- 
struction to  find  him  guilty  of  manslaughter  or  to  acquit  was  properly 
refused. — State  v.  Tighe,  327. 

Witness — Cross-Examination — Impeachment. 

18.  In  a  criminal  case  a  witness  for  defendant  on  a  cross-examination 
testified  that  his  evidence  before  the  examining  magistrate  was  given 
while  he  was  drunk.  Part  of  the  testimony  was  read  to  tne  witness,  and 
used  for  impeachment  purposes,  but  the  writing  was  not  introduced.  De- 
fendant's counsel  then  offered  the  testimony  for  the  purpose  of  showing 
that  in  its  entirety  It  was  not  contradictory  of  the  witness'  testimony  on 
trial.  Held,  on-  appeal,  that  its  exclusion  was  not  apparent  error,  inas- 
much as  defendant  had  the  opportunity,  of  which  he  availed  himself,  of 
interrogating  the  witness  further,  and  the  bill  of  exceptions  •  contained  no 
copy  of  the  paper,  or  substance  of  its  contents,  so  that  it  could  be  deter- 
mined whether  the  remainder  of  the  testimony  on  the  examination  was  or 
was  not  Inconsistent  with  the  testimony  on  trial. — State  v.  Tighe,  327. 

Murder — Necessity  of  Swearing  and  Examining  Eyewitnesses. 

19.  Penal  Code,  Section  20S2,  enacts  that  on  a  trial  for  murder  or  man- 
slaughter it  Is  not  necessary  for  the  state  to  call  as  witnesses  all  persons 
who  are  shown  to  have  been  present,  but  the  court  may  require  all  such 
persons  to  be  sworn.  Held,  not  error  for  the  court  in  a  criminal  case  to 
refuse  to  require  all  the  eyewitnesses  to  be  sworn. — State  v.  Tighe,  327. 

Witness — Immaterial   Question. 

20.  In  a  criminal  case  it  was  not  error  for  the  court  to  exclude  as  imma- 
terial a  question  put  to  a  witness  on  direct  examination  by  defendant  as 
to  whether  he  had  not  been  subpoenaed  by  the  state. — Stale  v.  Tighe,  327. 

Murder — Evidence — Res  Gestae. 

21.  On  a  prosecution  for  murder,  deceased  having  been  killed  in  an  affray 
with  defendant,  evidence  of  the  conduct  and  acts  of  the  parties  from  the 
inception  of  the  affray  to  Its  end,  and  that  neither  called  for  aid  or  as- 
sistance while  struggling,  was  admissible  as  part  of  the  res  gestae. — State 
v.  Tighe,  327. 
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Judgment — Form — Prior  Conviction. 

8.  Under  Penal  Code,  Sections  1232,  2146,  2151,  a  judgment  that  defend- 
ant  "be  imprisoned  in  the  state  prison  for  the  term  of  ten  years,  five  years 
upon  the  conviction  for  assault  In  the  second  degree,  and  five  years  for 
the  prior  conviction  of  a  felony  as  by  the  statute  made  and  provided,"  1b 

.  not  void  as  to  the  five  years  for  former  conviction,  since  the  division  of 
the  term  into  equal  parts,  and  the  assignment  of  each  part  to  its  supposed 
function  as  a  measure  of  punishment  is  merely  redundant,  and  not  ground 
for  reversal,  under  Sections  2320,  2600,  Penal  Code. — State  v.  Connors, 
227. 

False  Pretenses — Witnesses — Cross-Examination. 

9.  In  a  prosecution  for  false  pretenses,  a  question  asked  upon  the  cross- 
examination  of  the  person  to  whom  the  representations  were  made, — 
whether  he  had  not  stated,  and  knew  it  to  be  a  fact,  that  it  had  been 
represented  to  him  prior  to  the  time  the  representations  by  defendant  were 
made  that  defendant  was  indebted  to  his  brother, — was  improper,  as  am- 
biguous and  involving  two  interrogatories. — State  v.  Burrcll,  282. 

Incriminating  Testimony — Privilege — Instruction. 

10.  In  a  prosecution  for  false  pretenses,  an  instruction  that  the  fact  that 
defendant  testified  in  an  insolvency  proceeding  did  not  deprive  him  of  his 
right  to  refuse  to  answer  questions  tending  to  criminate  him,  and  an  ad- 
mission made  by  him  in  such  proceeding  was  voluntary  and  competent  evi- 
dence In  a  criminal  prosecution,  where  he  was  not  in  custody  or  charged 
with  a  criminal  offense  when  he  made  such  admissions,  was  not  objection- 
able as  a  charge  on  the  weight  of  evidence. — State  v.  Burrell,  282. 

Incriminating   Evidence — Bankruptcy   Act — Privilege. 

11.  The  provision  of  the  Bankruptcy  Act  that  no  testimony  given  by  the 
bankrupt  shall  be  offered  in  evidence  against  him  in  any  criminal  proceed- 
ing does  not  prevent  sufficient  incriminating  information  and  evidence 
from  being  obtained  from  sources  other  than  the  bankrupt,  the  knowledge 
of  such  sources  having  been  obtained  from  the  bankrupt's  testimony. — 
State  v.  Burrell,  282. 

Incriminating  Testimony — Privilege — Waiver. 

12.  Where  a  bankrupt,  on  examination  before  the  referee,  made  no  ob- 
jection to  testifying  on  the  ground  that  his  answers  might  criminate  him, 
he  thereby  waived  his  privilege  (if  he  had  any),  and  any  admissions  made 
by  him  in  such  proceeding  could  be  properly  used  on  cross-examination  of 
defendant  in  a  criminal  proceeding  against  him. — State  v.  Burrell,  282. 

Incriminating  Testimony — Privilege — Waiver. 

13.  Where  defendant  in  a  prosecution  for  false  pretenses  d'd  not  refuse 
to  testify  as  to  admissions  made  on  his  examination  before  a  referee  In 
bankruptcy,  he  waived  his  privilege  to  refuse  to  testify  on  the  ground  that 
his  answers  might  criminate  him. — State  v.  Burrell,  282. 

Jury  Panel — "Demurrer"  to  a  Challenge. 

14.  In  view  of  Penal  Code,  Sections  2170,  2036,  2037,  2038,  2039,  held 
that  in  a  criminal  case  a  "demurrer"  to  a  challenge  to  the  jury  panel  was 
equivalent  to  an  exception  to  the  challenge,  the  mere  name  not  being  Im- 
portant.— State  v.  Tighe,  327. 
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was  demanded  would  not  excuse  the  refusal  to  deliver  it,  since  the  raising 
or  solving  of  that  question  was  not  delegated  to  the  stenographer. — State 
ex  rel.  Donovan  v.  Ledwidge,  197. 

CRIMINAL   LAW. 

Appeal — Certificate  of  Probable  Cause. 

1.  Held,  that  on  the  hearing  of  an  application,  under  Penal  Code,  Section 
2278,  to  a  Justice  of  the  supreme  court,  for  a  certificate  of  probable  cause, 
where  the  state  contended  that  Section  2278  was  unconstitutional,  on  the 
ground  that  the  grant  by  Section  3  of  Article  VIII  of  the  Constitution  of 
jurisdiction  to  a  justice  amounted  to  the  -withholding  of  other  authority, 
the  constitutionality  would  not  be  determined,  but  the  statute  would  be 
presumed  valid. — State  v.  Broadbent,  63. 

Appeal — Certificate  of  Probable  Cause. 

2.  A  petition  to  a  justice  of  the  supreme  court  for  a  certificate  of  prob- 
able cause  stated  that  the  certificate  was  refused  by  the  district  judge,  as 
appeared  by  the  record  in  the  transcript.  The  petition  was  not  verified  by 
oath.  Held,  that  a  contention  that  the  petition  failed  to  show  refusal  of 
the  district  Judge  was  of  no  avail,  since,  while  the  recital  as  to  refusal 
was  no  part  of  the  record  on  appeal,  it  might  be  considered,  because  a  cer- 
tified order  containing  a  recital  of  such  refusal  was  presented. — State  v. 

/Broadbent,  63. 

Appeal — Certificate  of  Probable  Cause. 

3.  Petitions  to  a  justice  of  the  supreme  court  for  certificates  of  probable 
cause  must  hereafter  be  verified  by  the  oath  of  the  petitioner,  or  of  some 
person  in  his  behalf. — State  v.  Broadbent,  63. 

Appeal — Certificate  of  Probable  Lause. 

4.  When  the  transcript  discloses  a  fairly  debatable  question  the  solution 
of  which  in  defendant's  favor  by  the  supreme  court  would  necessitate  a 
reversal,  a  certificate  of  probable  cause  will  be  granted. — State  v.  Broad- 
bent,  63. 

Appeal — Stay  of  Proceedings — Supreme  Court — Bail. 

5.  Application  to  the  supreme  court  for  an  order  admitting  defendant  in 
a  criminal  appeal  to  bail  will  be  denied  where  there  is  presented  with  the 
application  no  record  on  appeal  containing  defendant's  bill  of  exceptions. — 
State  v.  McDonald,  66. 

Appeal — Stay  of  Proceedings. 

6.  A  defendant  in  a  criminal  appeal  is  entitled  to  a  stay  of  proceedings 
from  the  district  court  pending  settlement  of  his  bill  of  exceptions  where 
the  business  of  the  court  prevented  an  immediate  preparation  of  such  bill 
and  the  court  had  extended  the  time  therefor. — State  v.  McDonald,  66. 

Appeal — Stay  of  Proceedings — Bail — Certificate  of  Probable  Cause. 

7.  A  temporary  stay  of  proceedings  will  be  granted  by  the  supreme  court, 
or  a  justice  thereof,  to  enable  the  defendant  in  a  criminal  appeal  to  pre- 
pare his  bill  of  exceptions  and  his  record  on  appeal,  in  order  that  he  may 
apply  to  the  supreme  court  for  a  certificate  of  probable  cauge  and  for  bail 
pending  his  appeal,  where  the  trial  court  has  refused  his  applications 
therefor. — State  v.  McDonald,  66. 
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or  an  Interest  therein,  in  force  prior  to  the  adoption  of  Constitution,  Art. 
HI,  Section  23,  declaring  that  the  right  of  trial  by  Jury  shall  be  secured 
to  all  and  remain  inviolate,  were  not  entitled  to  a  jury  trial  of  such  action, 
a  defendant  in  an  action  under  such  statute,  as  re-enacted  in  Code  of  Civil 
Procedure,  Section  1310,  subsequent  to  the  constitution,  to  try  an  adverse 
claim  to  mining  property,  is  not  entitled  to  have  the  issues  submitted  to  a 
jury.  (Mr.  Justice  Pioott .  dissenting. ) — Montana  Ore  Purchasing  Co  v. 
Boston  d  Montana  Consol.  C.  &  8.  Mining  Co.,  288. 

Statute — Subject  Expressed  in  Title. 

7.  House  Bill  No.  1G2  of  the  legislative  assembly  of  1897  was  entitled  "An 
Act  to  amend  Sections  4063,  4064,  4065,  4068  and  4083  of  the  Political 
Code,  and  to  add  to  Article  II,  Chapter  XII,  Title  X,  Part  III,  of  the  Po- 
litical Code,  a  section  to  be  numbered  4084  regarding  licenses."  The  sec- 
tions referred  to  contained  provisions  relative  to  licenses  of  wholesale  and 
retail  liquor  dealers  and  retail  merchants,  etc.  Held,  that  the  subject  of 
the  act  was  clearly  expressed  in  its  title,  so  as  not  to  be  within  the  prohi- 
bition of  Constitution,  Art.  V,  Section  23,  declaring  that  no  bill  shall  be 
passed  containing  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title. — State  v.  Courtney,  378. 

Statute — Subject  Expressed  in  Title. 

8.  Under  the  direct  provisions  of  Constitution,  Art.  V,  Section  23,  declar- 
ing that  no  bill  shall  contain  more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title,  if  any  subject  is  embraced  in  an  act  which  is  not  ex- 
pressed in  its  title,  such  act  is  void  only  as  to  so  much  as  is  not  so  ex- 
pressed.— State  v.  Courtney,  378. 

Cbntempt — Due  Process  of  Law. 

9.  The  action  of  the  court,  on  the  hearing  of  an  order  to  show  cause  why 
an  injunction  should  not  issue,  in  rejecting  defendant's  evidence  and  issuing 
an  injunction  because  defendant  was  guilty  of  contempt  in  violating  a 
restraining  order,  is  a  denial  of  due  process  of  law. — Barley  ct  al.  v.  Mon- 
tana Ore  Purchasing  Co.  et  al.,  388. 

Taxation — Collection  of  Taxes — Officers. 

10.  Constitution,  Article  XVI,  Section  5,  declares  that  there  shall  be 
elected  in  each  county  certain  officers,  among  whom  shall  be  a  treasurer, 
who  shall  be  collector  of  taxes ;  and  Article  III,  Section  29,  declares  that 
the  provisions  of  the  constitution  are  mandatory  and  prohibitory  unless 
expressly  declared  otherwise.  Held,  that  Political  Code,  Section  3940,  pro- 
viding that  the  assessor  must  collect  the  taxes  on  all  personal  property, 
when,  in  his  opinion,  such  taxes  are  not  a  Hen  on  real  property  sufficient  to 
secure  payment  thereof,  is  unconstitutional  and  void ;  the  legislature  hav- 
ing no  power  to  vest  any  person  other  than  the  treasurer  with  power  to 
collect  taxes. — Mutual  Life  Ins.  Co.  of  New  York  v.  Marticn,  437. 

Unreasonable  Searches  and  Seizures. 

11.  Constitution,  Article  III,  Section  7,  declares  that  the  people  shall  be 
secure  in  their  persons,  papers  and  effects  from  unreasonable  searches  and 
seizures.  Code  of  Civil  Procedure,  Section  1810,  provides  that  any  court 
in  which  an  action  is  pending  may  order  either  party  to  give  to  the  other 
an  inspection  of  any  document  in  his  possession  containing  evidence  relat- 
ing to  the  merits  of  the  action  or  defense.  Held,  that  the  court  in  which 
an  action  at  law  is  pending  has  authority  to  make  an  order  under  Section 
1810,  the  statute  conferring  on  law  courts  authority  inherent  In  courts  of 
equity,  and  defining  the  circumstances  under  which  an  inspection  of  papers 
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Jury  Panel — Exemption  from  Jury  Duty. 

15.  Under  Code  of  Civil  Procedure,  Sections  232,  241,  243,  262,  Subdi- 
vision 3,  held  that  where  the  Jury  commissioners  Intentionally  omitted 
from  their  list  persons  known  to  them  to  be  exempt  from  jury  duty,  though 
they  were  competent  Jurors  and  if  summoned  would  have  been  required  to 
serve  unless  they  seasonably  claimed  the  benefit  of  the  exemption,  was  a 
mere  irregularity,  not  affecting  any  substantial  right  of  a  defendant  in  a 
criminal  case,  hence  no  ground  for  challenge  to  the  panel. — State  v.  Tighe, 
327. 

Private  Attorney  Assisting  Prosecuting  Officer. 

16.  In  a  criminal  case  it  was  proper  to  permit  an  attorney  to  appear  as 
an  assistant  for  the  prosecuting  officer  and  participate  in  the  trial,  though 
he  was  being  compensated  by  private  persons.  (Mb.  Justice  Milburn 
dissenting.) — State  v.  Tlghc,  327. 

Homicide — Instruction. 

17.  Where  the  evidence  before  the  jury  was  such  as  would  have  war- 
ranted defendant's  conviction  of  any  degree  of  felonious  homicide,  an  in- 
struction to  find  him  guilty  of  manslaughter  or  to  acquit  was  properly 
refused. — State  v.  TigJw,  327. 

Witness — Cross-Examination — impeachment. 

18.  In  a  criminal  case  a  witness  for  defendant  on  a  r:ross-examination 
testified  that  his  evidence  before  the  examining  magistrate  was  given 
while  he  was  drunk.  Part  of  the  testimony  was  read  to  the  witness,  and 
used  for  impeachment  purposes,  but  the  writing  was  not  Introduced.  De- 
fendant's counsel  then  offered  the  testimony  for  the  purpose  of  showing 
that  in  its  entirety  It  was  not  contradictory  of  the  witness'  testimony  on 
trial.  Held,  on-  appeal,  that  Its  exclusion  was  not  apparent  error,  inas- 
much as  defendant  had  the  opportunity,  of  which  he  availed  himself,  of 
interrogating  the  witness  further,  and  the  bill  of  exceptions -contained  no 
copy  of  the  paper,  or  substance  of  Its  contents,  so  that  it  could  be  deter- 
mined whether  the  remainder  of  the  testimony  on  the  examination  was  or 
was  not  inconsistent  with  the  testimony  on  trial. — State  v.  Tighe,  327. 

Murder — Necessity  of  Swearing  and  Examining  Eyewitnesses. 

19.  Penal  Code.  Section  2082,  enacts  that  on  a  trial  for  murder  or  man- 
slaughter It  is  not  necessary  for  the  state  to  call  as  witnesses  all  persons 
who  are  shown  to  have  been  present,  but  the  court  may  require  all  such 
persons  to  be  sworn.  Held,  not  error  for  the  court  in  a  criminal  case  to 
refuse  to  require  all  the  eyewitnesses  to  be  sworn. — State  v.  Tlghe,  327. 

Witness — Immaterial   Question. 

20.  In  a  criminal  case  it  was  not  error  for  the  court  to  exclude  as  imma- 
terial a  question  put  to  a  witness  on  direct  examination  by  defendant  as 
to  whether  he  had  not  been  subpoenaed  by  the  state. — State  v.  Tighc,  327. 

Murder — Evidence — lies  Gestae. 

21.  On  a  prosecution  for  murder,  deceased  having  been  killed  in  an  affray 
with  defendant,  evidence  of  the  conduct  and  acts  of  the  parties  from  the 
inception  of  the  affray  to  Its  end,  and  that  neither  called  for  aid  or  as- 
sistance while  struggling,  was  admissible  as  part  of  the  res  gestae. — State 
v.  Tighe,  327. 
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apportionment  of  the  consideration,  they  might  not  recover  on  a  quantum 
meruit  for  the  value  of  the  work  done  and  materials  furnished. 
That  after  the  action  was  commenced  plaintiffs  finished  the  work  for  the 
owner,  who  charged  the  cost  to  defendant,  was  of  no  moment. — Riddell  et 
al.  v.  Peck-Williamson  Heating  <£  Ventilating  Co.,  44. 

Contract  to  Sell  Land — Deflniteneas  and  Certainty. 

6.  A  contract  to  sell  one  acre  out  of  a  larger  tract  of  land  is  definite  and 
certain  after  the  purchaser  has  selected  and  gone  into  possession  of  one 
acre  of  such  tract. — Cobban  y.  Hecklen,  245. 

Contract  to  Sell  Land — Reasonableness  as  to  Price. 

7.  A  contract  to  sell  land  is  reasonable  (so  far  as  price  is  concerned) 
when  the  price  for  which  it  is  sold  is  not  disproportionate  to  its  value. — 
Cobban  v.  Hecklen,  245. 

Oral  Contract  to  Sell  Land — Part  Performance. 

8.  An  oral  contract  to  sell  land,  which  has  been  partly  performed,  is  mu- 
tual, for  both  parties  are  reciprocally  bound, — the  one  to  convey,  and  the 
other  to  pay  the  purchase  price. — Cobban  v.  Hecklen,  245. 

Oral  Contract  to  Sell  Land — Part  Performance. 

0.  Where  an  oral  contract  for  the  sale  of  land  has  been  so  far  partly  per- 
formed as  to  take  the  case  out  of  the  statute  of  frauds,  such  part  perform- 
ance vitalizes  it,  and  by  relation  makes  its  terms  obligatory  from  the  be- 
ginning.— Cobban  v.  Hecklen,  245. 

Express  Contract — Pleading  and  Proof. 

10.  Under  complaint  for  breach  of  an  express  contract  in  writing,  whereby 
plaintiff  agreed  to  deliver  to  defendant  125,000  pounds  of  barley,  to  be  paid 
for  on  completion  of  delivery,  the  breach  being  failure  to  pay,  recovery 
cannot  be  had  on  proof  of  delivery  of  17,805  pounds,  without  allegation  or 
proof  of  an  excuse  for  not  furnishing  the  remainder,  and  a  motion  for  non- 
suit should  be  granted. — Stotesbury  v.  Povcer,  469. 

CORPORATIONS. 
Mining  Corporations — Power  of  Trustees  or  Officers  to  Sell. 

1.  Under  Civil  Code,  Sections  1012,  1013,  providing  that  the  trustees  or 
officers  of  any  mining  corporation  shall  not  have  power  to  Bell  any  part  of 
the  mining  ground  unless  the  sale  is  first  authorized  by  a  vote  of  two- 
thirds  of  all  the  stockholders  at  a  meeting  called  for  that  purpose  at  which 
three  fourths  of  the  stock  is  represented,  a  proposition  by  the  president 
that  on  deposit  of  a  specified  sum  as  the  purchase  price  the  corporation 
will  at  once  proceed  to  obtain  the  requisite  consent  of  its  stockholders  for 
selling,  and  will  then  sell  and  convey  a  specified  portion  of  Its  mining 
claim,  and  the  acceptance  of  such  proposition  and  deposit  of  the  money,  do 
not  give  the  proposed  purchaser  an  equitable  title  to  the  mine,  or  right  to 
extract  ore  therefrom. — Anaconda  Copper  Mining  Co.  v.  Heinee  et  al.,  161. 

Appointment  of  Receiver — Power  to  Bring  Action. 

2.  Where  a  receiver  was  appointed  for  a  corporation,  but  a  stay  was 
granted  pending  a  hearing  in  the  supreme  court,  the  corporation  had  full 
power  to  bring  suit  until  the  receiver  took  possession,  and  after  his  dis- 
charge to  prosecute  to  completion  an  action  so  commenced  during  the  stay. 
— Boston  d  Montana  Consol.  C.  d  8.  Mining  Co.  v.  Montana  Ore  Purchas- 
ing Co.  et  al.,  431. 
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Confessions — Voluntariness — Conflicting    Evidence — Question    for   Jury. 

28.  Obiter:  The  question  of  whether  alleged  confessions  admitted  in  evi- 
dence were  or  were  not  voluntary — the  evidence  with  respect  to  the  ques- 
tion being  conflicting — is  one  for  the  jury — State  v.  Tighe,  327. 

Defendant  as   witness — Impeachment — Cross-Examination. 

29.  Defendant,  having  as  a  witness  denied  his  guilt,  may  for  the  purpose 
of  impeachment  be  asked  on  cross-examination  if  he  did  not  make  state- 
ments to  tne  contrary,  and  having  denied  making  some  of  them,  and  stated 
that  others,  though  made,  were  made  under  inducements,  and  were  false, 
the  persons  to  whom  they  were  alleged  to  have  been  made  may,  for  the 
same  purpose,  on  rebuttal  contradict  him. — State  v.  Broadbent,  342. 

Co-Defendants — Impeachment. 

30.  To  the  extent  that  testimony  is  admissible  to  impeach  one  defendant, 
testifying  for  himself  and  his  co-defendant,  his  co-defendant  is  subject  to 
be  affected  thereby. — State  v.  Broadbent,  342. 

Witness — Cross-Examination. 

31.  Defendants  in  a  criminal  case,  the  evidence  tending  to  show  that  a 
witness  for  the  state,  and  ex-convict,  is  friendly  to  the  prosecution  and 
hostile  to  defendants,  and  that  he  was  visited  in  the  penitentiary  by  the 
prosecuting  witness  and  taken  into  his  employ,  should  be  allowed  to  ask 
him  on  his  cross-examination  questions  showing  his  relations  to  the  prose- 
cuting witness  and  his  animus  in  the  case. — State  v.  Broadbent,  342. 

Statutory  Rape — Evidence — Prior  Acts  of  Intercourse. 

32.  In  a  prosecution  for  the  rape  of  a  female  under  the  age  of  consent, 
evidence  of  acts  of  Intercourse  between  the  parties  prior  to  that  charged 
is  admissible  to  corroborate  the  prosecutrix. — State  v.  Peres,  358. 

Statutory  Rape — Statement  of  Prosecutrix — Voluntary  Character. 

33.  In  a  prosecution  for  statutory  rape  it  appeared  that  the  offense  was 
committed  on  Friday ;  that  on  Monday  and  Tuesday  prosecutrix  appeared 
at  school,  nervous  and  tearful,  evading  her  teacher's  questions,  and  on  the 
latter  day  was  excused  from  recitation ;  and  that  on  Wednesday,  when 
found  crying  by  the  teacher,  and  on  being  urged  to  disclose  the  trouble, 
told  of  the  crime.  Held,  that  this  statement  was  not  objectionable,  as  in- 
voluntarily made. 

As  the  statement  was  not  in  the  nature  of  a  confession  or  admission,  its 
involuntary  character  would  not  be  a  ground  of  objection  to  evidence  there- 
of, but  would  only  affect  its  weight. — State  v.  Peres,  358. 

Statutory  Rape — Statement  of  Prosecutrix — Delay  in  Making. 

34.  In  a  prosecution  for  statutory  rape  it  appeared  that  the  offense  was 
committed  on  Friday ;  that  prosecutrix  made  no  disclosure  thereof  until 
the  next  Wednesday,  when,  in  response  to  questioning,  she  told  her  teacher 
of  the  offense,  declaring  it  to  have  been  accomplished  by  force ;  and  that 
on  the  next  Monday  she  told  all  her  teachers.  Prosecutrix  testified  that 
she  did  not  tell  her  stepmother,  because  they  were  not  on  good  terms,  and 
the  stepmother  knew  of  previous  illicit  relations  between  prosecutrix  and 
accused;  and  that  she  did  not  tell  her  father  because  she  feared  he  would 
believe  she  had  consented.  Held,  that  prosecutrix's  delay  in  making  the 
statement  would  not,  in  view  of  her  testimony,  warrant  the  exclusion  of 
evidence  thereof. — State  v.  Peres,  358. 
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Statutory  Rape — Rale  as  to  Immediate  Disclosure  by  Prosecutrix. 

35.  The  rule  which  requires  a  prosecutrix  raped  by  force  to  make  imme- 
diate outcry  or  disclosure,  or  stand  discredited  on  the  trial,  has  no  appli- 
cation to  a  prosecution  for  the  rape  of  a  female  under  the  age  of  consent. — 
State  v.  Peres,  358. 

Statutory  Rape — Uncorroborated  Evidence  of  Prosecutrix. 

36.  Code  of  Civil  Procedure,  Section  3120,  provides  that  the  direct  evi- 
dence of  one  witness,  entitled  to  full  credit,  is  sufficient  proof  of  any  fact 
except  perjury  and  treason.  Held,  that  prosecutrix's  uncorroborated  evi- 
dence would  be  sufficient  to  sustain  a  conviction  of  statutory  rape. — State 
v.  Peres,  358. 

Statutory  Rape — Testimony  of  Prosecutrix — Contradiction. 

37.  Code  of  Civil  Procedure,  Section  3390,  Subdivision  2,  provides  that 
the  jury  are  not  bound  to  decide  in  conformity  with  the  declaration  of  any 
number  of  witnesses,  not  convincing  their  minds,  against  a  leas  number 
satisfying  their  minds.  Held,  that  the  fact  that  prosecutrix  was  contra- 
dicted, or  that  conflicting  impeaching  evidence  was  given  against  her, 
would  not  overthrow  a  conviction  of  statutory  rape. — State  v.  Peres,  358- 

Homicide — Justification. 

38.  Evidence  in  trial  for  homicide  examined  and  held  not  to  show,  as  a 
matter  of  law,  that  it  was  justifiable. — State  v.  Felker,  451. 

Homicide — Justification — Defense  of  Others. 

39.  Every  fact  which  would  be  competent  to  establish  justification  of 
homicide  committed  in  self-defense  is  competent  to  establish  justification 
of  homicide  committed  in  defense  of  others. — State  v.  Felker,  451. 

Homicide — Evidence — Prior  Attacks  on  Another. 

40.  On  the  issue  whether  defendant,  when  he  killed  deceased,  believed 
that  deceased  was  about  to  assault  his  wife — defendant's  s'ster — testimony 
showing  that,  to  defendant's  knowledge,  deceased  had  made  prior  assaults 
on  his  wife,  was  admissible. 

The  fact  that  the  prior  assaults  occurred  before  November  30th,  while  the 
homicide  occurred  December  15th,  did  not  make  the  evidence  inadmissible, 
as  too  remote. — State  v.  Felker,  451. 

Homicide — Evidence — Motive. 

41.  In  a  prosecution  for  homicide,  insurance  policies  payable  to  decedent's 
wife — defendant's  sister — should  not  be  admitted  to  show  motive,  in  the 
absence  of  evidence  that  defendant  knew  of  their  existence,  and  that  they 
were  valid,  subsisting  contracts,  or  that  defendant  believed  them  to  be 
such. — State  v.  Felker,  451. 

Homicide — Evidence — Prior  Threats  Against  Another. 

42.  On  the  issue  whether,  when  defendant  killed  deceased,  deceased  was 
about  to  assault  his  wife — defendant's  sister — or  was  so  acting  as  to  war- 
rant defendant  in  believing  he  was  about  to  assault  her,  testimony  of  prior 
threats  by  deceased  against  his  wife,  though  not  communicated  to  defend- 
ant, was  admissible. — State  v.  Felker,  451. 

Instructions — "Preponderance  of  the  Evidence." 

43.  An  instruction  defining  the  term  "preponderance  of  the  evidence"  has 
no  place  in  a  criminal  trial. — State  v.  Felker,  451. 
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Murder — Burden  of  Proof. 


44.  Under  Penal  Code,  Section  2081,  no  greater  burden  rests  upon  the 
defendant  than  to  Introduce  sufficient  evidence  to  raise  a  reasonable  doubt 
as  to  the  existence  of  such  so-called  affirmative  defenses  as  alibi,  insanity 
and  justification. — State  v.  Fclker,  451. 

Murder — Degrees  of — Instruction. 

45.  Where  on  a  charge  of  murder  defendant  was  convicted  of  manslaughter 
only,  the  fact  that  the  trial  court  gave  in  its  charge  the  statutory  defini- 
tion of  murder  in  the  first  and  second  degrees, — without  an  additional 
instruction  distinguishing  between  the  two  degrees,  is  not  reversible  error. 
— State  v.  Fclker,  451. 

Charge  of  Murder — Conviction  of  Manslaughter. 

46.  Quaere:  Whether  upon  a  charge  of  murder  a  verdict  of  manslaughter 
acquits  the  defendant  of  murder? — State  v.  Fclkcr,  451. 

CROSS-EXAMINATION. 
Right  of  Cross-Examination. 

1.  The  right  of  cross-examination  must  be  liberally  interpreted  and  freely 
exercised.  Doubt  respecting  the  limits  to  which  cross-examination  may  go 
ought  usually,  if  not  always,  to  be  resolved  against  the  objection. — Cobban 
v.  Hecklcn,  245. 

Questions — Impeachment. 

2.  Where,  on  cross-examination  of  a  witness,  he  is  asked  whether  he  had 
not  at  other  times  made  statements  inconsistent  with  his  present  testi- 
mony, it  is  not  necessary  that  the  times,  places,  and  persons  present,  be 
related  to  him ;  such  facts  being  required  only  when  a  foundation  is  sought 
for  impeachment. — State  v.  Burrcll,  282. 

Witness — Animus. 

3.  Defendants  In  a  criminal  case,  the  evidence  tending  to  show  that  a 
witness  for  the  state,  and  ex-convict,  is  friendly  to  the  prosecution  and 
hostile  to  defendants,  and  that  he  was  visited  In  the  penitentiary  by  the 
prosecuting  witness  and  taken  into  his  employ,  should  be  allowed  to  ask 
him  on  his  cross-examination  questions  showing  his  relations  to  the  prose- 
cuting witness  and  his  animus  ir  the  case. — State  v.  Broadbent,  342. 

DEBTOR  AND  CREDITOR. 

Payment — Uniform   Practice — Mutual   Understanding. 

Where,  by  uniform  practice,  existing  through  years,  It  is  mutually  under- 
stood that  the  debtor  is  to  have  until  a  certain  day  of  the  succeeding  month 
in  which  to  pay  for  goods  purchased  during  the  current  month,  he  is  enti- 
tled to  such  time,  though  no  express  agreement  has  ever  been  made. — 
Hayes  v.   Union  Mercantile  Co.  et  al.,  264. 

DEEDS. 
See  Mines  and  Mining. 
Appeal,  47. 
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Stenographers'  Fees. 

7.  Code  of  Civil  Procedure,  Section  1866,  authorizing  the  taxation  of  legal 
fees  paid  stenographers  for  per  diem  or  for  copies,  as  disbursements,  is 
limited  to  fees  paid  official  stenographers,  and  does  not  authorize  the  taxa- 
tion of  such  disbursements  paid  to  private  stenographers  who  attended  the 
trial  of  an  action  in  the  place  of  the  official  stenographer  by  the  consent 
of  the  parties  and  of  the  court. — Montana  Ore  Purchasing  Co.  v.  Boston  & 
Montana  Consol.  C.  &  8.  Mining  Co.,  288. 

Order  Taxing  Costs — Appeal — Review. 

8.  No  appeal  lies  from  an  order  taxing  costs ;  exceptions  to  such  order 
are  properly  reviewable  on  appeal  from  the  judgment. — Montana  Ore  Pur- 
chasing  Co.  v.  Boston  <C  Montana  Consol.  C.  &  8.  Mining  Co.r  288. 

Memorandum — Striking  Out. 

9.  Under  Code  of  Civil  Procedure,  Section  1867,  providing  that  "a  party 
in  whose  favor  judgment  is  rendered,  and  who  claims  his  costs,  must  de^ 
liver  to  the  clerk  and  serve  on  the  adverse  party  a  memorandum  of  the 
items  of  hie  costs  and  disbursements  within  Ave  days  after  the  verdict  or 
notice  of  the  decision,"  where  plaintiff  did  not  serve  such  memorandum 
until  eight  days  after  a  decision  in  his  favor,  and  the  records  d'd  not  show 
that  he  did  not  have  notice  of  the  decision  until  within  five  days  prior  to 
such  service,  defendant's  motion  to  strike  out  the  memorandum  of  costs 
should  be  sustained. — Reins  v.  King,  511. 

COURT   STENOGRAPHER. 
See  Costs,  7. 
Copy  of  Transcript — Mandamus. 

1.  Code  of  Civil  Procedure,  Section  373,  provides  that  the  stenographer 
must,  upon  demand,  and  payment  of  his  fees,  furnish  to  the  attorney  of  a 
party  to  any  civil  cause,  a  transcript  of  the  proceedings.  Held,  that  the 
appropriate  remedy  to  compel  a  stenographer  to  furnish  such  transcript  is 
a  writ  of  mandate,  rather  than  an  order  to  the  stenographer  by  the  trial 
court. — State  ex  rel.  Donovan  v.  Ledwidge,  197. 

Copy  of  Transcript — Attorney  General — Prepayment  of  Fees. 

2.  Code  of  Civil  Procedure,  Section  1874,  provides  that  an  officer,  when 
prosecuting  an  action  on  behalf  of  the  state,  shall  not  be  required  to  pay 
or  deposit  any  fee  with  any  officer.  The  attorney  general  conducting  a 
proceeding  on  behalf  of  the  state  demanded  of  the  stenographer  a  tran- 
scrpt  of  his  notes  taken  therein.  Held,  that  it  was  the  stenographer's 
ministerial  duty  to  deliver  them  without  demanding  his  fees  in  advance.— 
State  ex  rel.  Donovan  v.  Ledicidgc,  197. 

Copy  of  Transcript — Attorney  General — Prepayment  of  Fees. 

3.  The  stenographer  had  entered  into  an  agreement  with  a  tnird  party  for 
the  preparing  of  tne  transcript,  under  which  he  did  not  feel  at  liberty  to 
deliver  any  of  the  transcripts  in  his  hands  to  the  attorney  general  without 
the  pay  in  advance.  Held,  that  his  legal  duty  could  not  be  controlled  by 
his  contract  with  a  third  party. — State  ex  rel.  Donovan  v.  Ledwidge,  197. 

Copy  of  Transcript — Attorney  General. 

4.  The  assertion  of  the  stenographer  that  the  attorney  general  did  not 
need  the  transcript  for  the  preparation  of  a  bill  of  exceptions  for  which  it 
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was  demanded  would  not  excuse  the  refusal  to  deliver  It,  since  the  raising 
or  solving  of  that  question  was  not  delegated  to  the  stenographer. — State 
ex  rel.  Donovan  v.  Ledwidge,  197. 

CRIMINAL  LAW. 

Appeal — Certificate  of  Probable  Cause. 

1.  Held,  that  on  the  hearing  of  an  application,  under  Penal  Code,  Section 
2278,  to  a  justice  of  the  supreme  court,  for  a  certificate  of  probable  cause, 
where  the  state  contended  that  Section  2278  was  unconstitutional,  on  the 
ground  that  the  grant  by  Section  3  of  Article  VIII  of  the  Constitution  of 
jurisdiction  to  a  justice  amounted  to  the  withholding  of  other  authority, 
the  constitutionality  would  not  be  determined,  but  the  statute  would  be 
presumed  valid. — State  v.  Broadbcnt,  63. 

Appeal — Certificate  of  Probable  Cause. 

2.  A  petition  to  a  justice  of  the  supreme  court  for  a  certificate  of  prob- 
able cause  stated  that  the  certificate  was  refused  by  the  district  judge,  as 
appeared  by  the  record  in  the  transcript.  The  petition  was  not  verified  by 
oath.  Held,  that  a  contention  that  the  petition  failed  to  show  refusal  of 
the  district  judge  was  of  no  avail,  since,  while  the  recital  as  to  refusal 
was  no,  part  of  the  record  on  appeal,  it  might  be  considered,  because  a  cer- 
tified order  containing  a  recital  of  such  refusal  was  presented. — State  v. 

/Broadbent,  63. 

Appeal — Certificate  of  Probable  Cause. 

3.  Petitions  to  a  justice  of  the  supreme  court  for  certificates  of  probable 
cause  must  hereafter  be  verified  by  the  oath  of  the  petitioner,  or  of  some 
person  in  his  behalf. — State  v.  Broadbent,  63. 

Appeal — Certificate  of  Probable  Lause. 

4.  When  the  transcript  discloses  a  fairly  debatable  question  the  solution 
of  which  in  defendant's  favor  by  the  supreme  court  would  necessitate  a 
reversal,  a  certificate  of  probable  cause  will  be  granted. — State  v.  Broad- 
bent,  63. 

Appeal — Stay  of  Proceedings — Supreme  Court — Bail. 

5.  Application  to  the  supreme  court  for  an  order  admitting  defendant  in 
a  criminal  appeal  to  bail  will  be  denied  where  there  is  presented  with  the 
application  no  record  on  appeal  containing  defendant's  bill  of  exceptions. — 
State  v.  McDonald,  66. 

Appeal — Stay  of  Proceedings. 

6.  A  defendant  In  a  criminal  appeal  is  entitled  to  a  stay  of  proceedings 
from  the  district  court  pending  settlement  of  his  bill  of  exceptions  where 
the  business  of  the  court  prevented  an  Immediate  preparation  of  such  bill 
and  the  court  had  extended  the  time  therefor. — State  v.  McDonald,  66. 

Appeal — Stay  of  Proceedings — Bail — Certificate  of  Probable  Cause. 

7.  A  temporary  stay  of  proceedings  will  be  granted  by  the  supreme  court, 
or  a  justice  thereof,  to  enable  the  defendant  In  a  criminal  appeal  to  pre- 
pare his  bill  of  exceptions  and  his  record  on  appeal,  in  order  that  he  may 
apply  to  the  supreme  court  for  a  certificate  of  probable  cause  and  for  bail 
pending  his  appeal,  where  the  trial  court  has  refused  his  applications 
therefor. — State  v.  McDonald,  66. 
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Judgment — Form — Prior  Conviction. 

8.  Under  Penal  Code,  Sections  1232,  2146,  2151,  a  judgment  that  defend- 
ant "be  imprisoned  in  the  state  prison  for  the  term  of  ten  years,  five  years 
upon  the  conviction  for  assault  in  the  second  degree,  and  five  years  for 
the  prior  conviction  of  a  felony  as  by  the  statute  made  and  provided/'  is 
.  not  void  as  to  the  five  years  for  former  conviction,  since  the  division  of 
the  term  into  equal  parts,  and  the  assignment  of  each  part  to  its  supposed 
function  as  a  measure  of  punishment  is  merely  redundant,  and  not  ground 
for  reversal,  under  Sections  2320,  2600,  Penal  Code. — State  v.  Connors, 
227. 

False  Pretenses — Witnesses — Cross-Examination. 

0.  In  a  prosecution  for  false  pretenses,  a  question  asked  upon  the  cross- 
examination  of  the  person  to  whom  the  representations  were  made, — 
whether  he  had  not  stated,  and  knew  it  to  be  a  fact,  that  it  had  been 
represented  to  him  prior  to  the  time  the  representations  by  defendant  were 
made  that  defendant  was  indebted  to  his  brother, — was  improper,  as  am- 
biguous and  involving  two  interrogatories. — State  v.  Burrell,  282. 

Incriminating  Testimony — Privilege — Instruction. 

10.  In  a  prosecution  for  false  pretenses,  an  instruction  that  the  fact  that 
defendant  testified  in  an  insolvency  proceeding  did  not  deprive  him  of  his 
right  to  refuse  to  answer  questions  tending  to  criminate  him,  and  an  ad- 
mission made  by  him  in  such  proceeding  was  voluntary  and  competent  evi- 
dence in  a  criminal  prosecution,  where  he  was  not  In  custody  or  charged 
with  a  criminal  offense  when  he  made  such  admissions,  was  not  objection- 
able as  a  charge  on  the  weight  of  evidence. — State  v.  Burrell,  282. 

Incriminating   Evidence — Bankruptcy   Act — Privilege. 

11.  The  provision  of  the  Bankruptcy  Act  that  no  testimony  given  by  the 
bankrupt  shall  be  offered  in  evidence  against  him  in  any  criminal  proceed- 
ing does  not  prevent  sufficient  incriminating  information  and  evidence 
from  being  obtained  from  sources  other  than  the  bankrupt,  the  knowledge 
of  such  sources  having  been  obtained  from  the  bankrupt's  testimony. — 
State  v.  BurreU,  282. 

Incriminating  Testimony — Privilege — Waiver. 

12.  Where  a  bankrupt,  on  examination  before  the  referee,  made  no  ob- 
jection to  testifying  on  the  ground  that  his  answers  might  criminate  him, 
he  thereby  waived  his  privilege  (if  he  had  any),  and  any  admissions  made 
by  him  in  such  proceeding  could  be  properly  used  on  cross-examination  of 
defendant  In  a  criminal  proceeding  against  him. — State  v.  Burrell,  282. 

Incriminating  Testimony — Privilege — Waiver. 

13.  Where  defendant  in  a  prosecution  for  false  pretenses  d'd  not  refuse 
to  testify  as  to  admissions  made  on  his  examination  before  a  referee  in 
bankruptcy,  he  waived  his  privilege  to  refuse  to  testify  on  the  ground  that 
his  answers  might  criminate  him. — State  v.  Burrell,  282. 

Jury  Panel — "Demurrer"  to  a  Challenge. 

14.  In  view  of  Penal  Code,  Sections  2170,  2036,  2037,  2038,  2039,  held 
that  In  a  criminal  case  a  "demurrer"  to  a  challenge  to  the  jury  panel  was 
equivalent  to  an  exception  to  the  challenge,  the  mere  name  not  being  im- 
portant.— State  v.  Tighe,  327. 
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Jury  Panel — Exemption  from  Jury  Duty. 

15.  Under  Code  of  Civil  Procedure,  Sections  232,  241,  243,  262,  Subdi- 
vision 3,  held  that  where  the  jury  commissioners  intentionally  omitted 
from  their  list  persons  known  to  them  to  be  exempt  from  jury  duty,  though 
they  were  competent  jurors  and  if  summoned  would  have  been  required  to 
serve  unless  they  seasonably  claimed  the  benefit  of  the  exemption,  was  a 
mere  irregularity,  not  affecting  any  substantial  right  of  a  defendant  in  a 
criminal  case,  hence  no  ground  for  challenge  to  the  panel. — State  v.  Tighe, 
327. 

Private  Attorney  Assisting  Prosecuting  Officer. 

16.  In  a  criminal  case  It  was  proper  to  permit  an  attorney  to  appear  as 
an  assistant  for  the  prosecuting  officer  and  participate  in  the  trial,  though 
he  was  being  compensated  by  private  persons.  (Mr.  Justice  Milburn 
dissenting.) — State  v.  Tighe,  327. 

Homicide — Instruction. 

17.  Where  the  evidence  before  the  jury  was  such  as  would  have  war- 
ranted defendant's  conviction  of  any  degree  of  felonious  homicide,  an  in- 
struction to  find  him  guilty  of  manslaughter  or  to  acquit  was  properly 
refused. — mate  v.  Tighe,  327. 

Witness — Cross- Examination — Impeachment. 

18.  In  a  criminal  case  a  witness  for  defendant  on  a  oross-examination 
testified  that  his  evidence  before  the  examining  magistrate  was  given 
while  he  was  drunk.  I 'art  of  the  testimony  was  read  to  the  witness,  and 
used  for  impeachment  purposes,  but  the  writing  was  not  introduced.  De- 
fendant's counsel  then  offered  the  testimony  for  the  purpose  of  showing 
that  in  its  entirety  it  was  not  contradictory  of  the  witness'  testimony  on 
trial.  Held,  on-  appeal,  that  its  exclusion  was  not  apparent  error,  inas- 
much as  uefendant  had  the  opportunity,  of  which  he  availed  himself,  of 
interrogating  the  witness  further,  and  the  bill  of  exceptions  •  contained  no 
copy  of  the  paper,  or  substance  of  its  contents,  so  that  it  could  be  deter- 
mined whether  the  remainder  of  the  testimony  on  the  examination  was  or 
was  not  inconsistent  with  the  testimony  on  trial. — State  v.  Tighe,  327. 

Murder — Necessity  of  Swearing  and  Examining  Eyewitnesses. 

19.  Penal  Code,  Section  20S2,  enacts  that  on  a  trial  for  murder  or  man- 
slaughter It  is  not  necessary  for  the  state  to  call  as  witnesses  all  persons 
who  are  shown  to  have  been  present,  but  the  court  may  require  all  such 
persons  to  be  sworn.  Held,  not  error  for  the  court  in  a  criminal  case  to 
refuse  to  require  all  the  eyewitnesses  to  be  sworn. — State  v.  Tighe,  327. 

Witness — Immaterial  Question. 

20.  In  a  criminal  case  It  was  not  error  for  the  court  to  exclude  as  imma- 
terial a  question  put  to  a  witness  on  direct  examination  by  defendant  as 
to  whether  he  had  not  been  subpoenaed  by  the  state. — State  v.  Tighe,  327. 

Murder — Evidence—  Ii cs  Gestae. 

21.  On  a  prosecution  for  murder,  deceased  having  been  killed  In  an  affray 
with  defendant,  evidence  of  the  conduct  and  acts  of  the  parties  from  the 
inception  of  the  affray  to  its  end,  and  that  neither  called  for  aid  or  as- 
sistance while  struggling,  was  admissible  as  part  of  the  res  gestae. — State 
v.  Tighe,  327. 
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Murder — Evidence — Res  Gestae. 

22.  On  a  prosecution  for  murder,  deceased  having  been  killed  in  an  affray 
with  defendant,  it  was  the  theory  of  the  defense  that  defendant  did  not 
intend  to  stab  deceased,  but  that  the  knife,  which  he  had  seized  from  an 
instinct  of  self-defense,  must  have  come  in  contact  with  deceased  acci- 
dentally while  they  struggled,  and  defendant  offered  to  show  that  in  less 
than  a  minute  after  the  fatal  wound,  and  while  he  was  being  led  away 
in  a  highly  excited  and  angry  condition  and  with  a  bleeding  face,  at  a 
point  from  forty  to  fifty  feet  from  the  spot  where  the  killing  occurred,  a 
person  remarked  that  he  was  going  for  a  physician  for  deceased,  and  de- 
fendant answered,  "Hell,  he  does  not  need  a  doctor ;  ne  is  not  hurt."  Code 
of  Civil  Procedure,  Section  3126,  provides  that  where  the  declaration,  act, ' 
or  omission  forms  part  of  a  transaction  which  is  itself  the  fact  in  dispute, 
or  evidence  of  that  fact,  such  declaration,  etc.,  is  evidence  as  part  of  the 
transaction.  Section  3146  declares  that  evidence  may  be  given  of  an  act, 
declaration,  or  omission  forming  part  of  a  transaction.  Held,  error  not  to 
admit  the  offered  declaration,  the  question  whether  it  was  part  of  the  res 
gestae  being  for  the  jury. — State  v.  Tighe,  327. 

Homicide — Self-Defense — Instruction.  * 

23.  Held,  that  certain  instructions  given  by  the  trial  court,  touching  the 
law  of  self-defense,  though  technically  inaccurate,  were  not  prejudicially 
erroneous. — State  v.  Tighe,  327. 

Examination  of  Jurors  on  Their  Voir  Dire — Questions. 

24.  In  a  criminal  case  it  was  proper  for  counsel  for  defendant  to  ask 
each  juror,  when  called  and  sworn  on  his  voir  dire,  whether  he  was  a 
member  of  the  Knights  of  Pythias,  or  of  the  Order  of  Odd  Fellows,  or  of 
the  Order  of  Sons  of  Hermann ;  his  counsel  having  stated  that  decedent 
was  probably  a  member  of  one  or  more  of  those  societies. — State  v.  Tighc, 
327. 

Murder— Evidence — Map — Cross- Examination. 

25.  Where,  on  a  prosecution  for  murder,  a  map  of  the  room  in  which  the 
affray  took  place  was  put  in  evidence  by  the  state,  and  the  accuracy  of 
the  map  was  disputed,  it  was  error  not  to  permit  defendant  to  show,  on 
cross-examination  of  a  witness  who  made  the  map,  directions  given  to  the 
witness  by  the  county  attorney  as  to  its  preparation. — State  v.  Tighe,  327. 

Murder — EvIdence-«-Testlmony  of  Witnesses. 

20.  On  a  prosecution  for  murder  a  witness  testified  that  the  expression 
on  the  face  of  deceased  at  the  time  of  the  killing  indicated  fear ;  that  he 
"seemed  to  be  scared" ;  and  another  witness  testified  that  prior  to  the 
homicide,  defendant,  while  speaking  about  deceased,  was  emphatic  in  his 
language,  and  that  the  expression  of  his  face  showed  anger.  Held,  that 
the  testimony,  in  so  far  as  it  concerned  anger  and  fear,  was  not  objection- 
able as  statements  of  inferences  from  facts  rather  than  facts  themselves, 
but  each  statement  was  admissible,  being  "a  shorthand  readerlng  of  facts." 
—State  v.   Tighe,  327. 

Capital  Case — Argument  of  Counsel — Time  Limitation. 

27.  In  a  capital  case  it  is  error  for  the  court  to  limit,  in  advance,  the 
time  whicn  counsel  for  defendant  may  employ  in  his  argument  to  the  Jury. 
—State  v.  Tighe,  327. 
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Confessions — Voluntariness — Conflicting    Evidence — Question    for    Jury. 

28.  Obiter:  The  question  of  whether  alleged  confessions  admitted  in  evi- 
dence were  or  were  not  voluntary — the  evidence  with  respect  to  the  ques- 
tion being  conflicting — is  one  for  the  jury — State  v.  Tighe,  327. 

Defendant  as   witness — Impeachment — Cross-Examination. 

29.  Defendant,  having  as  a  witness  denied  his  guilt,  may  for  the  purpose 
of  impeachment  be  asked  on  cross-examination  if  he  did  not  make  state- 
ments to  tne  contrary,  and  having  denied  making  some  of  them,  and  stated 
that  others,  though  made,  were  made  under  inducements,  and  were  false, 
the  persons  to  whom  they  were  alleged  to  have  been  made  may,  for  the 
same  purpose,  on  rebuttal  contradict  him. — State  v.  Broadhent,  342. 

Co-Defendants — Impeachment. 

30.  To  the  extent  that  testimony  is  admissible  to  impeach  one  defendant, 
testifying  for  himself  and  his  co-defendant,  his  co-defendant  is  subject  to 
be  affected  thereby. — State  v.  Broadhent,  342. 

Witness — Cross- Examination. 

31.  Defendants  In  a  criminal  case,  the  evidence  tending  to  show  that  a 
witness  for  the  state,  and  ex-convict,  is  friendly  to  the  prosecution  and 
hostile  to  defendants,  and  that  he  was  visited  In  the  penitentiary  by  the 
prosecuting  witness  and  taken  into  his  employ,  should  be  allowed  to  ask 
him  on  his  cross-examination  questions  showing  his  relations  to  the  prose- 
cuting witness  and  his  animus  in  the  case. — State  v.  Broadhent,  342. 

Statutory  Rape — Evidence — Prior  Acts  of  Intercourse. 

32.  In  a  prosecution  for  the  rape  of  a  female  under  the  age  of  consent, 
evidence  of  acts  of  intercourse  between  the  parties  prior  to  that  charged 
is  admissible  to  corroborate  the  prosecutrix. — State  v.  Peres,  358. 

Statutory  Rape — Statement  of  Prosecutrix — Voluntary  Character. 

33.  In  a  prosecution  for  statutory  rape  it  appeared  that  the  offense  was 
committed  on  Friday ;  that  on  Monday  and  Tuesday  prosecutrix  appeared 
at  school,  nervous  and  tearful,  evading  her  teacher's  questions,  and  on  the 
latter  day  was  excused  from  recitation ;  and  that  on  Wednesday,  when 
found  crying  by  the  teacher,  and  on  being  urged  to  disclose  the  trouble, 
told  of  the  crime.  Held,  that  this  statement  was  not  objectionable,  as  in- 
voluntarily made. 

As  the  statement  was  not  In  the  nature  of  a  confession  or  admission,  its 
involuntary  character  would  not  be  a  ground  of  objection  to  evidence  there- 
of, but  would  only  affect  Its  weight. — State  v.  Peres,  358. 

Statutory  Rape — Statement  of  Prosecutrix — Delay  in  Making. 

34.  In  a  prosecution  for  statutory  rape  it  appeared  that  the  offense  was 
committed  on  Friday ;  that  prosecutrix  made  no  disclosure  thereof  until 
the  next  Wednesday,  when,  in  response  to  questioning,  she  told  her  teacher 
of  the  offense,  declaring  it  to  have  been  accomplished  by  force;  and  that 
on  the  next  Monday  she  told  all  her  teachers.  Prosecutrix  testified  that 
she  did  not  tell  her  stepmother,  because  they  were  not  on  good  terms,  and 
the  stepmother  knew  of  previous  illicit  relations  between  prosecutrix  and 
accused;  and  that  she  did  not  tell  her  father  because  she  feared  he  would 
believe  she  had  consented.  Held,  that  prosecutrix's  delay  in  making  the 
statement  would  not,  in  view  of  her  testimony,  warrant  the  exclusion  of 
evidence  thereof. — State  v.  Peres,  358. 
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Statutory  Rape — Rule  as  to  Immediate  Disclosure  by  Prosecutrix. 

35.  The  rule  which  requires  a  prosecutrix  raped  by  force  to  make  imme- 
diate outcry  or  disclosure,  or  stand  discredited  on  the  trial,  has  no  appli- 
cation to  a  prosecution  for  the  rape  of  a  female  under  the  age  of  consent. — 
State  v.  Peres,  358. 

Statutory  Rape — Uncorroborated  Evidence  of  Prosecutrix. 

36.  Code  of  Civil  Procedure,  Section  3120,  provides  that  the  direct  evi- 
dence of  one  witness,  entitled  to  full  credit,  is  sufficient  proof  of  any  fact 
except  perjury  and  treason.  Held,  that  prosecutrix's  uncorroborated  evi- 
dence would  be  sufficient  to  sustain  a  conviction  of  statutory  rape. — State 
v.  Peres,  358. 

Statutory  Rape — Testimony  of  •  Prosecutrix — Contradiction. 

37.  Code  of  Civil  Procedure,  Section  3390,  Subdivision  2,  provides  that 
the  Jury  are  not  bound  to  decide  in  conformity  with  the  declaration  of  any 
number  of  witnesses,  not  convincing  their  minds,  against  a  less  number 
satisfying  their  minds.  Held,  that  the  fact  that  prosecutrix  was  contra- 
dicted, or  that  conflicting  impeaching  evidence  was  given  against  her, 
would  not  overthrow  a  conviction  of  statutory  rape. — State  v.  Peres,  358. 

Homicide — Justification. 

38.  Evidence  in  trial  for  homicide  examined  and  held  not  to  show,  as  a 
matter  of  law,  that  it  was  Justifiable. — State  v.  Felker,  451. 

Homicide — Justification — Defense  of  Others. 

39.  Every  fact  which  would  be  competent  to  establish  justification  of 
homicide  committed  in  self-defense  is  competent  to  establish  justification 
of  homicide  committed  in  defense  of  others. — State  v.  Felker,  451. 

Homicide — Evidence — Prior  Attacks  on  Another. 

40.  On  the  issue  whether  defendant,  when  he  killed  deceased,  believed 
that  deceased  was  about  to  assault  his  wife — defendant's  s'ster — testimony 
showing  that,  to  defendant's  knowledge,  deceased  had  made  prior  assaults 
on  his  wife,  was  admissible. 

The  fact  that  the  prior  assaults  occurred  before  November  30th,  while  the 
homicide  occurred  December  15th,  did  not  make  the  evidence  inadmissible, 
as  too  remote. — State  v.  Felker,  451. 

Homicide — Evidence — Motive. 

41.  In  a  prosecution  for  homicide,  insurance  policies  payable  to  decedent's 
wife — defendant's  sister — should  not  be  admitted  to  show  motive,  In  the 
absence  of  evidence  that  defendant  knew  of  their  existence,  and  that  they 
were  valid,  subsisting  contracts,  6r  that  defendant  believed  them  to  be 
such. — State  v.  Felker,  451. 

Homicide — Evidence — Prior  Threats  Against  Another. 

42.  On  the  issue  whether,  when  defendant  killed  deceased,  deceased  was 
about  to  assault  his  wife — defendant's  sister — or  was  so  acting  as  to  war- 
rant defendant  in  believing  he  was  about  to  assault  her,  testimony  of  prior 
threats  by  deceased  against  his  wife,  though  not  communicated  to  defend- 
ant, was  admissible. — State  v.  Felker,  451. 

Instructions — "Preponderance  of  the  Evidence." 

43.  An  instruction  defining  the  term  "preponderance  of  the  evidence"  has 
no  place  In  a  criminal  trial. — State  v.  Felker,  451. 
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Murder — Burden  of  Proof. 


44.  Under  Penal  Code,  Section  2081,  no  greater  burden  rests  upon  the 
defendant  than  to  introduce  sufficient  evidence  to  raise  a  reasonable  doubt 
as  to  the  existence  of  such  so-called  affirmative  defenses  as  alibi,  insanity 
and  Justification. — State  v.  Fclker,  451. 

Murder — Degrees  of — Instruction. 

45.  Where  on  a  charge  of  murder  defendant  was  convicted  of  manslaughter 
only,  the  fact  that  the  trial  court  gave  in  its  charge  the  statutory  defini- 
tion of  murder  in  the  first  and  second  degrees, — without  an  additional 
instruction  distinguishing  between  the  two  degrees,  is  not  reversible  error. 
— State  v.  Felker,  451. 

Charge  of  Murder — Conviction  of  Manslaughter. 

t 

46.  Quaere:  Whether  upon  a  charge  of  murder  a  verdict  of  manslaughter 
acquits  the  defendant  of  murder? — State  v.  Felker,  451. 

CROSS-EXAMINATION. 
Right  of  Cross-Examination. 

1.  The  right  of  cross-examination  must  be  liberally  interpreted  and  freely 
exercised.  Doubt  respecting  the  limits  to  which  cross-examination  may  go 
ought  usually,  if  not  always,  to  be  resolved  against  the  objection. — Cobban 
v.  Hecklen,  245. 

Questions — Impeachment. 

2.  Where,  on  cross-examination  of  a  witness,  he  is  asked  whether  he  had 
not  at  other  times  made  statements  inconsistent  with  his  present  testi- 
mony, it  Is  not  necessary  that  the  times,  places,  and  persons  present,  be 
related  to  him ;  such  facts  being  required  only  when  a  foundation  is  sought 
for  impeachment. — State  v.  Durrell,  282. 

Witness — Animus. 

3.  Defendants  in  a  criminal  case,  the  evidence  tending  to  show  that  a 
witness  for  the  state,  and  ex-convict,  is  friendly  to  the  prosecution  and 
hostile  to  defendants,  and  that  he  was  visited  in  the  penitentiary  by  the 
prosecuting  witness  and  taken  into  his  employ,  should  be  allowed  to  ask 
him  on  his  cross-examination  questions  showing  his  relations  to  the  prose- 
cuting witness  and  his  animus  ir  the  case. — State  v.  Broadbent,  342. 

DEBTOR  AND  CREDITOR. 

Payment — Uniform   Practice — Mutual   Understanding. 

Where,  by  uniform  practice,  existing  through  years,  It  Is  mutually  under- 
stood that  the  debtor  is  to  have  until  a  certain  day  of  the  succeeding  month 
in  which  to  pay  for  goods  purchased  during  the  current  month,  he  is  enti- 
tled to  such  time,  though  no  express  agreement  has  ever  been  made. — 
Hayes  v.   Union  Mercantile  Co.  et  al.,  264. 

DEEDS. 
See  Mixes  and  Mining. 
Appeal,  47. 
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discovery. 

Books  and  Papers — Order  of  Inspection — Constitution. 

1.  Constitution,  Article  III,  Section  7,  declares  that  the  people  shall  be 
secure  in  their  persons,  papers  and  effects  from  unreasonable  searches  and 
seizures.  Code  of  Civil  Procedure,  Section  1810,  provides  that  any  court 
in  which  an  action  is  pending  may  order  either  party  to  give  to  the  other 
an  Inspection  of  any  document  in  his  possession  containing  evidence  relat- 
ing to  the  merits  of  the  action  or  defense.  Held,  that  the  court  in  which 
an  action  at  law  Is  pending  has  authority  to  make  an  order  under  Section 
1810,  the  statute  conferring  on  law  courts  authority  inherent  in  courts  of 
equity,  and  defining  the  circumstances  under  which  an  inspection  of  papers 
will  not  be  deemed  an  unreasonable  search. — State  ex  rel.  Boston  d  Mon- 
tana Consol.  C.  d  8.  Mining  Co.  v.  District  Court  et  al.,  441. 

Books  and  Papers — Application  for  Order  of  Inspection — Affidavits. 

2.  Where  the  affidavit  in  support  of  an  application  for  an  order  for  the 
examination  of  defendant's  books  and  papers  contained  no  statement  that 
an  action  was  pending  in  the  court,  and  failed  to  apprise  the  court  of  the 
nature  of  the  action  and  relief  sought,  the  application  could  not  be  granted. 
— State  ex  rel.  Boston  d  Montana  Consol.  C.  d  8.  Minipg  Co.  v.  District 
Court  et  al.,  441. 

Books  and  Papers — Order  of  Inspection — Time  Limitation. 

3.  An  order  for  the  examination  of  defendant's  books  and  papers,  contain- 
ing no  limitation  on  the  time  within  which  inspection  shall  be  made,  is 
void. — State  ex  rel.  Boston  &  Montana  Consol.  C.  d  8.  Mining  Co.  v.  Dis- 
trict Court  et  al.,  441. 

Books   and   Papers — Order   of   Inspection — Certiorari — Review. 

4.  Where  the  court  makes  an  order  for  the  examination  of  a  defendant's 
books  and  papers  without  a  proper  showing,  or  makes  an  order  which  em- 
braces the  inspection  of  papers  which,  under  the  circumstances,  could  con- 
tain no  evidence  relevant  to  the  issue,  or  fails  to  limit  the  time  within 
which  the  inspection  should  be  made,  it  exceeds  Its  Jurisdiction,  and  cer- 
tiorari will  lie. — State  ex  rel.  Boston  d  Montana  Consol.  C.  d  S.  Mining  Co. 
v.  District  Court  et  ah,  441. 

Books  and  Papers — Order  of  Inspection — Scope. 

5.  Plaintiff  claimed  that  defendant  had,  by  fraud  and  collusion,  Induced 
him  to  sell  for  a  small  consideration  his  interest  in  an  option  to  purchase 
a  mining  claim,  and  had  subsequently  purchased  the  claim ;  and  plaintiff 
sued  to  recover  an  interest  therein.  He  obtained  an  order  authorizing  him 
to  inspect  all  letterpress  copy  books  of  defendant  containing  any  letters 
written  by  any  of  its  officers  to  any  other  officer,  for  the  purpose  of  ascer- 
taining what  letters  there  were  relating  to  the  claim  and  the  acquisition. 
Held,  that  the  order  should  have  confined  plaintiff  to  the  inspection  of  such 
books  as  related  to  the  purchase. — State  ex  rel.  Boston  d  Montana  Consol. 
C.  d  S.  Mining  Co.  v.  District  Court  et  al.,  441. 

Books  and  Papers — Order  of  Inspection — Scope. 

0.  A  provision  in  the  order  permitting  an  inspection  of  all  letters  written 
to  defendant  concerning  the  claim  was  too  broad,  as  defendant  could  not  be 
bound  by  statements  in  letters  written  to  it  by  persons  not  connected  with 
the  transaction  involved. — State  ex  rel.  Boston  d  Montana  Consol.  C.  d  8. 
Mining  Co.  v.  District  Court  et  al.,  441. 
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Books  and  Papers — Order  of  Inspection — Scope. 

7.  A  provision  in  the  order  entitling  the  plaintiff  to  copies  of  maps  of  all 
workings  made  by  the  defendant  in  a  certain  year  was  too  broad. — State  ex 
rel.  Boston  d  Montana  Consol.  C.  d  8.  Mining  Co.  v.  District  Court  ct  al., 
441. 

Books  and  Papers — Order  of  Inspection — Scope. 

8.  A  provision  in  the  order  permitting  an  inspection  of  the  stope  sheets 
and  stope  books  showing  ore  extracted  from  claims  other  tnan  that  In  con- 
troversy was  erroneous,  plaintiff  being  entitled  to  an  inspection  of  such 
books  only  to  the  extent  that  they  showed  ore  extracted  through  the  work- 
ings of  such  claims  from  the  claim  in  controversy. — State  'X  rel.  Boston  d 
Montana  Con  sol.  C.  d  S.  Mining  Co.  v.  District  Court  ct  al.,  441. 

Books  and  Papers — Order  of  Inspection — Scope.  m 

9.  A  provision  in  the  order  permitted  inspection  of  all  books  of  account 
showing  transactions  with  the  claim  in  controversy,  and  particularly  such 
books  as  showed  the  amount  and  value  of  the  ore  extracted  from  it,  and  the 
expenditures  made  on  account  of  it.  Held,  that  the  inspection  should  have 
been  limited  to  particular  accounts  and  items  in  the  books  which  showed 
the  facts  mentioned,  and  should  not  subject  defendant  to  have  its  books 
thrown  open  in  their  entirety. — State  ex  rel.  Boston  d  Montana  Consol.  C. 
d  S.  Mining  Co.  v.  District  Court  et  al.,  441. 

Books  and  Papers — Order  of  Inspection — Scope. 

10.  For  like  reason  a  provision  in  the  order  authorizing  Inspection  of  all 
books  showing  the  cash  account  and  investment  account  of  defendant  for 
a  certain  year  was  erroneous. — State  ex  rel.  Boston  d  Montana  Consol.  C. 
d  8.  Mining  Co.  v.  District  Court  et  al.,  441. 

Books  and  Papers — Order  of  Inspection — Scope. 

11.  A  provision  in  the  order  authorizing  an  inspection  of  all  books  and 
records  of  the  company  which  had  owned  the  claim  before  defendant  was 
erroneous,  as  the  inspection  should  be  limited  to  an  examination  of  only 
those  portions  of  the  books  which  related  to  the  option  to  the  plaintiff  or 
the  sale  of  the  claim  to  defendant. — State  ex  rel.  Boston  d  Montana  Consol. 
C.  d  8.  Mining  Co.  v.  District  Court  et  al.,  441. 

DISTRICT    COURTS. 

See  Probate  Pboceedinos. 

Appeal  from  Justice's  Court — Motion  to  Dismiss — Jurisdiction — Certiorari. 

Code  of  Civil  Procedure,  Section  1703,  provides  that,  where  the  sureties  of 
the  party  appealing  from  a  justice  to  the  district  court  do  not  Justify  upon 
notice,  "the  appeal  must  be  regarded  as  if  no  such  undertaking  had  been 
given."  Held,  that,  as  the  district  court  has  jurisdiction  of  a  motion  to 
dismiss  an  appeal  in  which  the  sureties  have  not  so  justified,  certiorari  to 
review  an  order  refusing  to  dismiss  such  an  appeal  will  re  denied,  as  not 
the  proper  remedy ;  it  being  limited  to  proceedings  in  which  the  court  has 
exceeded  its  jurisdiction. — State  ex  rel.  Prescott  v.  District  Court,  179. 

ELECTIONS. 
District  Judge — Filing  Certificates  of  Nomination. 

1.     Under  Political  Code,  Section  1312,  the  certificate  of  Nomination  of  a 
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candidate  for  district  judge  of  a  district  containing  only  one  county  la,  like 
that  of  a  county  officer,  to  be  filed  with  the  clerk  of  the  county. — State  em 
rel.  Doran  v.  Hayes,  174.    State  ex  rel.  McCrath  v.  Hays,  178. 

Party  Factions — Contests — Decision  by  State  Conventions. 

2.  Where,  by  reason  of  dissensions  in  the  central  committee  of  the  demo- 
cratic party  of  a  county,  the  committee  divided,  and  each  faction  elected 
delegates  to  attend  the  state  convention,  and  the  contest  so  occasioned  was 
presented  to  the  state  convention  on  the  application  of  the  delegates  of 
both  factions  for  seats,  and  the  state  convention  decided  such  contest  be- 
fore any  candidates  for  county  offices  were  nominated,  the  decision  so  made 
was  conclusive,  and  the  candidates  subsequently  nominated  by  the  success- 
ful faction  were  entitled  to  have  their  names  printed  on  the  official  ballot 
under  the  party  name. — State  ex  rel..  Gilchrist  v.  Weston,  185. 

Party  Factions — Contests — Decision  by  State  Convention. 

3.  Where  a  contest  between  the  delegates  of  two  factions  In  a  state  con- 
vention was  submitted  for  decision,  and  the  vote  on  the  issue  disclosed  a 
clear  majority  of  all  the  delegates  present  in  favor  of  one  of  the  contesting 
delegations,  without  the  votes  of  such  contesting  delegates,  the  fact  that 
such  delegates  voted  on  the  question  was  immaterial. — State  ex  rel.  Oil- 
Christ  v.  Weston,  185. 

Party   Factions — Contests — Ballots — Mandamus. 

4.  Where  the  county  clerk  and  recorder  erroneously  refused  to  place  the 
names  of  all  the  candidates  on  the  official  ballot  who  had  been  nominated 
by  one  faction  of  a  political  party,  on  the  ground  that  the  opposing  faction 
was  legally  entitled  to  the  use  of  the  party  name,  the  court,  in  mandamus 
to  compel  the  clerk  to  print  the  name  of  one  of  the  candidates  so  excluded 
on  the  ballot,  had  jurisdiction  to  decide  the  entire  controversy,  and  require 
the  printing  of  the  names  of  all  the  candidates  so  erroneously  excluded. — 
State  ex  rel.  Gilchrist  v.  Weston,  185. 

EMINENT    DOMAIN. 
See  Municipal  Corporations,  4. 

EQUITY. 

Jury — Instructions — Ilarmless  Error. 

1.  Where  in  an  equity  action  the  special  findings  of  fact  of  the  jury  were 
modified  by  the  court,  and  their  general  verdict  disregarded,  errors  in  the 

.  Instructions,  or  in  permitting  them  to  return  a  general  verdict,  were  harm- 
less.— Wctzstcin  v.  Laraep  et  ah,  212. 

Finding  of  Fact — Appeal — Review. 

2.  A  finding  of  fact  made  in  an  equity  case  by  the  lower  court  on  con- 
flicting evidence  will  not  be  disturbed  by  the  supreme  court. — Wetsstein  v. 
Largey  et  al.,  212. 

Action  to  Quiet  Title. 

3.  Code  of  Civil  Procedure,  Section  1310,  confers  on  courts  of  equity 
power  not  previously  existing  to  ascertain  and  quiet  title  to  real  property 
without  the  Intervention  of  a  court  of  law. — Montana  Ore  Purchasing  Co. 
v.  Boston  &  Montana  Consol.  C.  &  S.  Mining  Co.,  288. 
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Deed — After-Acquired  Title. 


1.  Complied  Statutes  of  1887,  Fifth  Division,  Section  267,  provides  that  If 
any  person  convey  any  real  estate  by  conveyance  purporting  to  convey  the 
fee  simple,  and  shall  not  have  the  legal  estate,  but  shall  afterwards  ac- 
quire the  same,  the  estate  subsequently  acquired  shall  pass  to  the  grantee. 
In  a  deed  to  a  mining  claim  the  grantor  "granted,  bargained,  and  Bold"  the 
same,  and  the  habendum  expressly  covenanted  that  the  grantor  conveyed 
all  right,  title,  interest,  and  estate  which  might  thereafter  be  acquired  by 
any  patent  Issued  by  the  government  under  the  proceedings,  previously  in- 
stituted. Held,  that  under  the  statute  the  words  "granted,"  etc.,  and  under 
the  common  law  the  habendum,  were  sufficient  to  estop  the  grantor  from 
asserting  an  after-acquired  title  inconsistent  with  the  title  intended  to  be 
conveyed. — McDermott  Mining  Co.  v.  McDermott  et  al.,  143. 

Deed— After-Acquired  Title. 

2.  A  deed  to  a  mining  claim  conveying  all  the  owner's  interest,  and  all 
estate  that  might  be  acquired  under  proceedings  previously  Instituted,  was 
in  form  sufficient  to  estop  the  grantor  from  asserting  a  title  inconsistent 
with  that  intended  to  be  conveyed.  The  grantee  failed  to  do  the  required 
representation  for  a  certain  year,  and  did  not  resume  work  the  next  year 
until  a  third  party  had  in  good  faith  relocated  the  claim,  and  the  re  locator 
conveyed  to  the  original  grantor.  Held,  that  such  grantor  was  not  es- 
topped by  his  deed  from  asserting  title  under  the  deed  to  him  from  the 
relocator. — McDermott  Mining  Co.  v.  McDermott  et  al.,  143. 

Oral  Contract  for  the  Sale  of  Land — Principal  and  Agent. 

3.  Under  Compiled  Statutes  of  1887,  Fifth  Division,  Section  221,  and  Code 
of  Civil  Procedure,  Section  3275,  providing  that  nothing  in  the  requirements 
that  contracts  for  the  sale  of  land  shall  be  in  writing  (Compiled  Statutes, 
1887,  Fifth  Division,  Sections  219,  220;  Code  of  Civil  Procedure,  Section 
3276)  shall  be  construed  to  abridge  the  power  of  any  court  to  compel  the 
specific  performance  of  an  agreement  in  case  of  part  performance,  a  prin- 
cipal, without  writing,  may  be  estopped  to  deny  an  oral  contract  of  sale, 
made  by  his  agent,  after  part  performance,  and  specific  performance  may 
be  decreed,  though  a  mere  ratification  of  such  contract  must  be  in  writing. 
Cobban  v.  Hecklcn,  245. 

Oral  Contract  for  the  Sale  of  Land. 

4.  Under  Code  of  Civil  Procedure,  Section  3265,  Subdivision  3,  providing 
that  whenever  a  party  has  deliberately  led  another  to  believe  a  particular 
thing  true,  and  to  act  on  such  belief,  he  cannot  be  permitted  to  falsify  it ; 
held,  that,  under  the  circumstances,  plaintiff  was  estopped  to  deny  the 
validity  of  a  certain  oral  agreement  for  the  sale  of  land,  and  held  the  after- 
acquired  legal  title  for  the  benefit  of  defendant. — Cobban  v.  Hecklen,  245. 

EVIDENCE. 

See  Discoveby. 

Written  Lease — Contemporaneous  Oral  Agreement. 

1.  Testimony  by  lessees  that  they  would  not  have  signed  the  lease  but  for 
an  understanding  that  the  time  would  be  extended  was  not  admissible  to 
show  a  contemporaneous  oral  agreement  to  extend,  because  showing  mere 
mental  reservations  not  disclosed  to  the  lessor,  and  not  in  anywise  affect- 
ing him. — Armington  et  al.  v.  Stelle  et  al.,  13. 
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Written  Sublease — Contemporaneous  Oral  Agreement. 

2.  Under  Civil  Code,  Section  2186,  providing  that. the  execution  of  a  con- 
tract in  writing,  whether  required  to  be  written  or  not,  supersedes  all  oral 
negotiations  or  stipulations  which  preceded  or  accompanied  its  execution, 
and  Code  of  Civil  Procedure,  Section  3132,  providing  that,  between  the  par- 
ties to  a  written  agreement  there  can  be  no  evidence  of  its  terms,  other 
than  the  writing  itself,  except  where  a  mistake  is  put  in  issue,  its  validity 
disputed,  or  evidence  tending  to  explain  an  intrinsic  ambiguity  or  establish 
illegality  or  fraud  offered,  evidence  of  a  contemporaneous  agreement  be- 
tween the  parties  to  a  written  sublease  of  a  mining  claim,  that  in  case  the 
sublessors  should  buy  the  property  the  lease  would  be  extended,  was  Inad- 
missible.— Armington  et  al.  v.  Stclle  et  al.,  13. 

Judgment  Roll — Res  Adjudicata. 

3.  Where  a  judgment  for  the  ownership  of  the  property  was  rendered  lor 
plaintiff  in  an  action  of  forcible  entry  and  detainer,  and  an  appeal  taken, 
that  judgment  was  not  admissible  to  show  plaintiff's  ownership  in  a  sub- 
sequent action  in  ejectment  by  the  plaintiff  in  the  forcible  entry  and  de- 
tainer action  against  the  defendant  therein  pending  the  appeal  in  the  for- 
mer action. — Boucher  v.  Barsalou  et  al.,  99. 

Injunction — Ore  Vein. 

4.  On  an  application  for  injunction  to  restrain  defendants  from  removing 
ores  from  plaintiff's  ground,  the  court  cannot  consider  the  evidence  in  an- 
other action  involving  the  title  to  the  same  vein,  but  to  which  this  plain- 
tiff was  not  a  party,  or  interested,  either  where  such  evidence  is  embraced 
in  affidavits  or  on  the  court's  own  recollection  thereof. — Anaconda  Copper 
Mining  Co.  v.  Heinze  ct  al.,  161. 

Injunction — Ore  Vein. 

5.  Where,  in  an  action  to  restrain  defendants  from  taking  ore  from  be- 
neath the  surface  of  plaintiff's  ground,  defendants  had  introduced  evidence 
that  the  apex  of  the  vein  was  in  their  ground,  and  that  it  could  be  traced 
to  the  point  where  they  were  working,  evidence  by  plaintiff  tending  to  show 
that  the  vein  was  not  continuous  was  proper  rebuttal. — Anaconda  Copper 
Mining  Co.  v.  Heinze  et  al.,  161. 

Mining  Claim — Lost  Deed — Relocation. 

6.  In  an  action  attacking  a  claim  to  mining  property  based  on  a  lost  deed 
to  defendants'  predecessor  in  title,  evidence  was  introduced  tending  to  show 
that  the  prior  owner,  from  whom  both  parties  claim,  in  fear  of  an  adverse 
decision  in  former  litigation,  which  occurred  subsequent  to  the  alleged  deed, 
relocated  the  claim,  and  redeeded  to  defendants'  predecessor  the  same  In- 
terest therein  as  defendants  claimed  under  the  lost  deed.  Held  that,  though 
the  subsequent  location  was  abandoned,  the  evidence  was  admissible,  as 
showing  the  understanding  of  the  former  owner  in  regard  to  the  claim  of 
defendants'  predecessor. — Wctzatein  v.  Largey  et  al.,  212. 

Ejectment. 

7.  Where  defendant  in  ejectment  claimed  to  have  taken  possession  and 
made  valuable  improvements,  relying  on  an  oral  contract  of  sale  and  plain- 
tiff's assurances  that  he  would  make  a  deed  on  obtaining  a  patent,  It  was 
error  to  exclude  the  question,  on  cross-examination  of  defendant,  whether 
he  had  not  contributed  to  a  fund  for  the  purpose  of  breaking  the  patent 
under  which  plaintiff  held. — Coloan  v.  Hecklen,  245. 
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Wrongful  Attachment — Damage  to  Credit. 

8.  In  an  action  for  damages  from  a  wrongful  and  malicious  attachment  of 
plaintiff's  goods,  where  Injury  to  his  credit  Is  alleged,  evidence  of  the 
amount  of  his  business,  his  profits  and  credit,  and  the  effect  of  the  attach- 
ment upon  the  latter,  is  admissible. — Hayes  v.  Union  Mercantile  Co.  et  al., 
264. 

Wrongful  Attachment — Damage  to  Credit. 

0.  Injury  to  plaintiff's  credit  being  relied  on,  evidence  that  the  news  of 
the  attachment  was  published  by  a  mercantile  agency  is  properly  admitted 
In  proof  of  such  injury,  though  the  defendants  are  not  shown  to  have  been 
directly  responsible  for  the  publication. — Hayes  v.  Union  Mercantile  Co.  et 
al.,  264. 

Wrongful  Attachment — Settlement. 

10.  In  an  action  for  wrongful  attachment,  defendants  having  pleaded  that, 
when  the  claim  was  settled  and  the  attachment  vacated,  the  plaintiff  re- 
leased them  from  all  liability,  evidence  of  such  release  should  have  been 
admitted,  though  the  complaint  showed  that  the  attachment  was  vastly  in 
excess  of  the  amount  due,  so  as  to  suggest  duress. — Hayes  v.  Union  Mer- 
cantile Co.  ct  al.,  264. 

Murder — Res  Gestae. 

11.  On  a  prosecution  for  murder,  deceased  having  been  killed  in  an  affray 
with  defendant,  evidence  of  .ne  conduct  and  acts  of  the  parties  from  the 
inception  of  the  affray  to  Its  end.  and  that  neither  called  lor  aid  or  assist- 
ance while  struggling,  was  admissible  as  part  of  the  res  gestae. — State  v. 
Tiyhe,  327. 

Murder — Res  Gestae. 

12.  On  a  prosecution  for  murder,  deceased  having  been  killed  In  an  affray 
with  defendant,  it  was  the  theory  of  the  defense  that  defendant  did  not 
Intend  to  stab  deceased,  but  that  the  knife,  which  he  had  seized  from  an 
instinct  of  self-defense,  must  have  come  in  contact  with  deceased  accident- 
ally while  they  struggled,  and  defendant  offered  to  show  that  in  less  than 
a  minute  after  the  fatal  wound,  and  while  he  was  being  led  away  in  a 
highly  excited  and  angry  condition  and  with  a  bleeding  face,  at  a  point 
from  forty  to  fifty  feet  from  the  spot  where  the  killing  occurred,  a  person 
remarked'  that  he  was  going  for  a  physician  for  deceased,  and  defendant 
answered,  "Hell,  he  does  not  need  a.  doctor ;  he  is  not  hurt."  Code  of  Civil 
Procedure,  Section  3126,  provides  that  where  the  declaration,  act,  or  omis- 
sion forms  part  of  a  transaction  which  is  Itself  the  fact  in  dispute,  or  evi- 
dence of  that  fact,  such  declaration,  etc.,  Is  evidence  as  part  of  the  trans- 
action. Section  3146  declares  that  evidence  may  be  given  of  an  act,  decla- 
ration, or  omission  forming  part  of  a  transaction.  Held,  error  not  to  admit 
the  offered  declaration,  the  question  whether  it  was  part  of  the  res  gestae 
being  for  the  jury. — State  v.  Tighe,  327. 

Statutory  Rape— Prior  Acts  of  Intercourse. 

13.  In  a  prosecution  for  the  rape  of  a  female  under  the  age  of  consent, 
evidence  of  acts  of  Intercourse  between  the  parties  prior  to  that  charged  is 
admissible  to  corroborate  the  prosecutrix. — State  v.  Peres,  358. 

Statutory   Rape — Statement  of  Prosecutrix. 

14.  In  a  prosecution  for  statutory  rape  it  appeared  that  the  offense  was 
committed  on   Friday ;  that  on  Monday  and  Tuesday  prosecutrix  appeared 
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Section  3376 263 

Section  3380 285 

Section  3390 364 

(Penal  Code.) 

Section  361 457 

Section  362 457 

Section  401 228 

Section  822 228 

Section   1232 228 

Section  2036 329 
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Section   2038 330 

Section  2039 330 

Section  2081 461 
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Laws  of  1897. 

Page  198    (Licenses) 381-387 

Page  202   (Licenses) 395 

Page  203   (Municipal  Corporations) 137,  138 

Laws  of  1899. 

Page  146   (Appeals) 113,  239 

STATUTORY  CONSTRUCTION. 
Amendment — "To  Read  as  Follows." 

1.  Where  a  provision  of  a  statute  is  amended  by  an  Act  using  the  words 
"to  read  as  follaws,"  it  must  be  the  intention  of  the  lawmakers  to  make 
the  amendment  a  substitute  for  the  old  provision,  and  to  have  it  take  its 
place  exclusively. — City  of  Helena  v.  Rogan  et  al.,  135. 

Repeal  by  Implication — Liquor  Licenses. 

2.  Political  Code,  Section  4063,  declares  that  every  person  who  sells  in- 
toxicating liquors  In  less  quantities  than  one  quart  must  obtain  a  license 
at  specified  rates  therefor.  Section  4064  provides  that  every  person  who, 
at  a  fixed  place  of  business,  sells  any  merchandise,  wines  or  liquors,  shall 
pay  a  license  of  a  smaller  sum.  Section  4065  declares  that  the  sale  of 
liquors  by  persons  licensed  under  the  preceding  section  must  not  be  in  less 
quantity  than  one  quart.     House  Bill  No.  162  of  the  session  of  1897  was 

•  entitled,  "An  Act  to  amend  Sections  4063,  4064,  4065,  4068  and  4083  of 
the  Political  Code,"  etc.,  and  Section  4063  was  in  fact  amended  by  putting 
sellers  of  all  kinds  of  intoxicating  liquors  into  two  classes,  to- wit,  those 
who  sell  in  quantities  less  than  one  quart,  and  those  who  Bell  In  quantities 
not  less  than  one  quart.  Section  4064,  though  mentioned  In  the  title  of  the 
amendatory  act,  was  not  mentioned  in  the  body  of  the  act,;  but  Section 
4065  was  amended  so  as  to  leave  out  all  reference  to  Section  4064,  and 
those  who  sell  liquors  under  the  provisions  of  that  section.  Held,  that, 
though  not  mentioned,  Section  4064  was  amended  by  imprcatlon,  so  that 
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findings. 


Equity .  Case. 


1.  The  findings  of  the  Jury  In  a  suit  in  equity  are  adyisory  only. — Wetsh 
stein  v.  Largey  et  al.,  212. 

Defective  Findings — Exceptions. 

2.  Code  of  Civil  Procedure,  Sections  1114,  llir»,  1116,  have  to  do  only 
with  findings  which  omit  matters  necessary  or  proper  to  be  stated,  and  re- 
late to  exceptions  for  deficiencies  or  omissions,  and  not  for  what  is  con- 
tained in  the  findings. — Cobban  v.  Hecklen,  245. 

Defective  Findings — Implied  Findings — Exceptions. 

3.  Under  the  prevalent  doctrine  of  implied  findings,  the  judgment  appealed 
from  will  not  be  reversed  for  defective  findings,  unless  requests  and  excep- 
tions were  made  and  saved  in  accordance  with  Sections  1114,  1115,  1116, 
of  the  Code  of  Civil  Procedure. — Cobban  v.  Hecklen,  245. 

Fact  Admitted  by  the  Pleadings. 

4.  In  an  action  tried  by  the  court,* a  finding  of  a  fact  stated  in  the  plead- 
ings of  one  party,  and  not  denied  by  the  other,  is  not  required,  since  a  fact 
admitted  by  the  pleadings  will  be  treated  as  found  by  the  court  In  accord- 
ance with  such  admissions. — State  v.  Rocky  Mt.  Bell  Telephone  Co.,  304. 

Findings  Outside  Issues  Made  by  the  Pleadings — Harmless  Error. 

5.  Where  the  court  finds  that  plaintiff's  alleged  water  right  had  been 
abandoned,  such  finding  is  conclusive  of  the  plaintiff's  right,  and  she  is  not 
prejudiced  though  certain  of  the  findings  in  favor  of  defendant  are  outside 
the  issues  made  by  the  pleadings. — Goon  v.  Proctor  et  al.,  526. 

FORCIBLE  ENTRY  AND  DETAINER. 
Forcible  Detainer — Pleading. 

1.  Code  of  Civil  Procedure,  Section  2081,  Subdivision  1,  provides  that  for- 
cible detainer  consists  in  the  unlawful  holding  of  real  estate  by  force  or 
threats  of  violence,  whether  the  same  has  been  peaceably  acquired  or  other- 
wise. Subdivision  2  provides  that  it  also  consists  In  the  unlawful  taking 
possession  of  land  In  the  night  time  or  In  the  absence  of  the  owner,  and 
the  refusal  to  surrender  the  same  on  five  days'  notice  to  the  former  occu- 
pant, and  that  an  "occupant,"  within  the  meaning  of  the  second  subdivision, 
is  one  who  within  five  days  preceding  such  unlawful  entry  was  in  peace- 
able and  undisputed  possession.  Section  2092  provides  that  plaintiff  in  for- 
cible* detainer  must  show  right  of  possession,  but  not  actual  possession,  as 
required  in  a  forcible  entry  case.  The  complaint  in  forcible  detainer  did 
not  allege  that  defendant  took  possession  in  the  night  or  in  the  absence  of 
the  owners.  Held,  that  the  action  was  under  Section  2081,  Subdivision  1, 
and  therefore  the  complaint  was  not  invalid  in  failing  to  allege  that  plain- 
tiff had  been  in  peaceable  and  undisputed  possession  within  five  days  before 
the  entry  of  defendant;  the  plaintiff  not  being  required  to  establish  such 
fact  either  by  Subdivision  1  or  by  Section  2092. — Kennedy  v.  Dickie,  70. 

Forcible  Detainer — Pleading. 

2.  A  complaint  in  forcible  detainer  showing  that  defendant  has  been  in 
possession  of  the  property  for  over  a  year  is  not  bad,  as  showing  a  defense 
within  Code  of  Civil  Procedure,  Section  2092,  providing  that  quiet  posses- 
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writ  of  mandamus;  the  writ  of  Injunction,  used  as  it  ordinarily  Is  as  a 
judicial  writ  in  aid  of  Jurisdiction,  and  not  as  a  prerogative  writt  is  one  of 
the  writs  classed  with  "other  original  and  remedial  writs." — Finlen  v. 
Heinze  et  al.,  107. 

Jurisdiction — Writ  of  Injunction. 

6.  Under  Constitution,  Article  VIII,  Section  3,  authorizing  the  supreme 
court  to  issue  such  original  and  remedial  writs  as  may  he  necessary  to  the 
complete  exercise  of  its  appellate  jurisdiction,  the  supreme  court  may  en- 
join the  operation  of  a  mine,  and  require  it  to  be  preserved  in  statu  quo 
pending  an  appeal  in  a  case  involving  the  title  thereto. — Finlen  v.  Heinze 
et  al.,  107. 

Appellate  Jurisdiction. 

7.  Constitution,  Article  VIII,  Section  3,  provides  that  "the  appellate  juris- 
diction of  the  supreme  court  shall  extend  to  all  cases  at  law  and  in  equity, 
subject,  however,  to  such  limitations  and  regulations  as  may  be  prescribed 
by  law.  Section  15  declares  that  "write  of  error  and  appeals  shall  be  al- 
lowed from  the  decisions  of  the  said  district  courts  to  the  supreme  court 
under  such  regulations  as  may  be  prescribed  by  law."  Held,  that  the  power 
of  limitation  given  to  the  legislature  by  Section  3  does  not  authorize  it  to 
limit  absolutely  the  appellate  jurisdiction  of  the  supreme  court,  to  the 
extent  of  cutting  off  all  right  of  appeal,  but  merely  enables  the  legislature 
to  enact  reasonable  regulations  as  to  the  time  in  which  and  the  mode  by 
which  an  appeal  Is  to  be  taken. — Finlen  v.  Heinze  et  al.,  107. 

Jurisdiction — Writ  of  Supervisory  Control — Contempt. 

8.  Code  of  Civil  Procedure,  Section  2183,  providing  that  the  judgment  in 
a  case  of  contempt  Is  final  and  conclusive,  and  there  is  no  appeal ;  but  the 
action  of  a  district  court  can ,  be  reviewed  on  a  writ  of  certiorari  by  the 
supreme  court,  if  intended  to  preclude  the  supreme  court  from  reviewing, 
except  by  certiorari,  a  judgment  of  contempt,  violates  Constitution,  Article 
VIII,  Section  2,  giving  the  supreme  court  a  general  supervisory  control 
over  all  inferior  courts,  under  such  regulations  and  limitations  as  may  be 
prescribed  by  statute;  a  writ  of  supervisory  control  being  the  only  means 
by  which  the  question  whether  there  Is  evidence  to  support  a  judgment  of 
contempt  can  be  determined. — State  ex  rel.  Sutton  v.  District  Court,  128. 

Jurisdiction — Supervisory   Control. 

9.  To  the  supreme  court,  under  the  constitution,  has  been  confided  and 
intrusted  the  ultimate  and  supreme  judicial  power  of  supervisory  control 
over  all  Inferior  courts ;  it  Is  a  power  liable  to  abuse,  and  should  be  exer- 
cised with  discretion,  caution,  sparingly,  and  only  in  exigent  cases,  to  pro- 
tect a  manifest  right  or  to  redress  a  palpable  wrong. — State  ex  rel.  Sutton 
v.  District  Court,  131. 

Jurisdiction — Supervisory  Control. 

10.  The  power  to  exercise  supervisory  control  over  inferior  courts,  being 
conferred  upon  the  supreme  court  by  a  constitutional  grant,  cannot  be  les- 
sened or  Interfered  with  by  the  legislature ;  it  may,  of  course,  prescribe 
reasonable  regulations  and  limitations  as  to  the  time  within  which,  and 
the  mode  by  which,  the  relief  may  be  sought,  but  it  is  without  power  to 
deprive  the  supreme  court  of  any  part  of  its  constitutional  jurisdiction. — 
State  ex  rel.  Sutton  v.  District  Court,  131. 

Contempt — Writ  of  Supervisory  Control — Review. 

11.  On  an  application  for  a  writ  of  supervisory  control  to  annul  a  con- 
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tempt  order,  the  supreme  court  may  look  Into  the  evidence  properly  before 
it  for  the  purpose  of  ascertaining  whether  there  was  any  substantial  evi- 
dence on  which  to  base  the  order. — State  ex  rel.  Boyle  et  al.  v.  District 
Court,  184. 

Writ  of  Supervisory  Control — Review. 

12.  The  writ  of  supervisory  control  can  be  employed  only  In  exigent  cases 
to  remedy  manifest  wrongs  which  cannot  be  otherwise  righted,  hence  a 
writ  of  supervisory  control  will  not  be  granted  (at  least  where  the  case  is 
not  shown  to  be  exigent)  to  correct  alleged  errors  In  the  decisions  of  a 
trial  court  that  a  complaint  does  not  state  a  cause  of  action,  discharging 
the  jury,  and  entering  judgment  for  defendant,  the  same  being  reviewable 
on  motion  for  new  trial  or  on  appeal. — State  ex  rel.  Harris  v.  District 
Court,  280. 

Writ  of  Supervisory  Control — Remedy  by  Appeal. 

13.  Code  of  Civil  Procedure,  Section  1742,  provides  that  Intermediate 
orders  affecting  the  judgment,  and  not  otherwise  appealable,  may  be  re- 
viewed on  appeal  from  the  judgment.  In  a  trial  of  disbarment  proceedings, 
a  motion  for  postponement,  based  on  the  absence  of  witnesses  and  the  in- 
ability of  counsel  to  prepare  the  case  In  the  short  time  given,  was  refused. 
Held,  that  while  the  denial  of  the  motion  might  have  been  contrary  to  law, 
and  while  temporary  injustice  might  result  therefrom,  yet  the  supreme 
court  would  not  be  justified  In  the  exercise  of  its  extraordinary  super- 
visory power,  in  Issuing  a  writ  to  compel  a  postponement,  since  the  error, 
if  any,  and  If  not  corrected  during  the  course  of  the  trial,  or  by  a  final 
favorable  judgment,  would  be  reviewable  on  an  appeal  from  an  adverse  one. 
— State  ex  rel.  Shores  v.  District  Court  et  al.,  349. 


TAXATION. 
Lien  on  Personalty — Innocent  Purchaser. 

1.  Political  Code  1895,  Section  3827,  provides  that  every  tax  has  the 
effect  of  a  judgment  against  the  person,  and  every  Hen  the  force  and  effect 
of  an  execution  duly  levied  against  all  personal  property.  Section  3828 
enacts  that  every  personal  property  tax  is  a  Hen  upon  the  owner's  realty 
from  noon  of  the  first  Monday  in  March,  etc.  Section  3829  authorizes  cer- 
tain real  property  Hens  for  real  estate  taxes.  Held,  that  no  tax  Hen  at- 
tached to  assessed  personalty,  the  owner  of  which  owned  no  realty ;  and 
hence  the  sale  for  taxes  of  such  personalty  in  the  hands  of  an  Innocent 
purchaser  should  be  enjoined. — Walsh  et  al.  v.  Croft,  407. 

Officer  Empowered  to  collect  taxes. 

2.  Constitution,  Article  XVI,  Section  5,  declares  that  there  shall  be  elected 
in  each  county  certain  officers,  among  whom  shall  be  a  treasurer,  who  shall 
be  collector  of  taxes ;  and  Article  III,  Section  29,  declares  that  the  pro- 
visions of  the  constitution  are  mandatory  and  prohibitory  unless  expressly 
declared  otherwise.  Had,  that  Political  Code,  Section  3940,  providing  that 
the  assessor  must  collect  the  taxes  on  all  personal  property,  when,  In  his 
opinion,  such  taxes  are  not  a  Hen  on  real  property  sufficient  to  secure  pay- 
ment thereof,  is  uncpnstltutional  and  void;  the  legislature  having  no  power 
to  vest  any  person  other  than  the  treasurer  with  power  to  collect  taxes. — 
Mutual  Life  Ins.  Co.  of  New  York  v.  Marticn,  437. 
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lug  an  injunction  because  defendant  was  guilty  of  contempt  In  violating  a 
restraining  order,  is  a  denial  of  doe  process  of  lav. — Bar  ley  et  mi.  t.  Mom- 
tana  Ore  Purchasing  Co.  et  ml.,  388. 

Violation  of  Restraining  Order — Contempt. 

11.  Code  of  Civil  Procedure,  Section  2179,  provides  that  one  adjudged 
guilty  of  a  contempt  not  committed  in  the  presence  of  the  court  may  be 
fined  not  exceeding  $500,  or  imprisoned  not  exceeding  five  days,  or  both. 
Held,  that  it  was  error,  on  the  hearing  of  an  order  to  show  cause  why  an 
injunction  should  not  issue,  to  reject  defendant's  evidence  and  issue  the 
injunction  because  defendant  was  in  contempt  for  violating  a  restraining 
order. — Hurley  et  ml.  v.  Montana  Ore  Purchasing  Co.  et  al.,  3S& 

Trespasses  on  Mining  Claims — Previous  Injunction. 

12.  An  owner  of  a  mining  claim  secured  a  decree  adjudging  to  It  extra- 
lateral  rights,  and  enjoining  trespasses  thereon  by  an  adjoining  owner. 
Afterwards,  with  a  co-plaintiff,  it  sued  the  same  defendant  to  quiet  title  to, 
and  enjoin  trespasses  on,  lodes  alleged  to  fall  within  the  purview  of  the 
former  decree,  and  on  this  allegation  of  res  ad  judicata  plaintiffs  secured 
a  temporary  injunction.  Held  error,  plaintiffs'  remedy  being  to  enforce  the 
original  decree  by  contempt  proceedings. — Montana  Ore  Purchasing  Co.  et 
al.  v.  Boston  <£  Montana  Con  sol.  C.  <£  S.  Mining  Co.,  410. 

Lode  Mining  Claim — Injunction  Pending  Appeal. 

13.  Where,  In  an  action  to  determine  the  ownership  of  certain  ore  bodies 
lying  east  of  a  particular  line,  it  was  undisputed  that  the  plaintiffs  were 
the  owners  of  the  surface  of  that  portion  of  the  claim  lying  east  of  the  line, 
and  were,  therefore,  prima  facie  owners  of  all  ore  bodies  within  the  planes 
of  its  boundaries,  defendant  was  not  entitled  to  an  injunction  pending  ap- 
peal from  a  judgment  In  favor  of  plaintiffs  to  restrain  them  from  working 
the  veins  on  proof  that  the  amount  removed  amounted  to  about  160  tons, 
valued  at  $16,000,  which  was  controverted  by  plaintiffs'  verified  answer  and 
affidavits,  in  whleh  it  appeared  that  only  a  small  quantity  of  ore  had  been 
taken  out,  valued  at  $190,  and  the  only  work  done  was  development  and 
exploration  work  necessary  for  plaintiff  to  prepare  for  trial  of  another  case. 
Moloney  et  al.  v.  King  et  al.,  428. 

Appeal  from  an  Order  Denying  an  Injunction — Findlrg  Based  on  Contradictory 
Evidence. 

14.  The  supreme  court,  upon  an  appeal  from  an  order  denying  an  injunc- 
tion, will  not  reverse  the  order  as  being  an  abuse  of  discretion,  where  the 
finding  of  fact  upon  which  the  order  rests  Is  based  on  conflicting  evidence, 
there  being  some  evidence  tending  to  support  such  finding. — Boston  &  Mon- 
tana Con8ol.  C.  &  8.  Mining  Co.  v.  Montana  Ore  Puchasing  Co.  et  al.,  431. 

Operation  of  Mine — Laches. 

15.  In  an  action  to  restrain  defendant  from  working  mining  property; 
held,  that,  under  the  particular  circumstances,  plaintiff's  right  to  an  in- 
junction was  barred  by  his  laches. — Mantle  v.  Speculator  Mining  Co.,  473. 

INSTRUCTIONS. 

As  to  liability  of  officer  in  levying  an  attachment,  see  Attachmbnt,  2,  7. 

Requested  Instruction — Refusal. 

1.  A  requested  Instruction,  though  technically  stating  the  law,  being  ex- 
pressed In  language  wnich  will  probably  be  misunderstood  by  the  jury,  and 
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requiring  more  than  verbal  change  to  make  It  clear,  may  be  refused. — 
Ramsey  v.  Burns  et  al.,  154. 

Requested  Instruction — Duty  of  Jury. 

2.  An  Instruction  to  the  effect  that.  In  determining  questions  of  fact,  the 
jury  should  be  governed  solely  by  the  evidence  Introduced,  and  that  they 
hare  no  right  to  Indulge  In  conjectures  or  speculations  not  supported  by 
the  evidence,  should  be  given  when  requested. — Ramsey  v.  Burns  et  al.,  154. 

Equity  Action — Instructions  to  Jury — Harmless  Error. 

3.  Where  In  an  equity  action  the  special  findings  of  fact  of  the  jury  were 
modified  by  the  court,  and  their  general  verdict  disregarded,  errors  in  the 
Instructions,  or  In  permitting  them  to  return  a  general  verdict,  were  harm- 
less.— Wetssstein  v.  Largey  et  al.,  212. 

Written  Instructions — Practice. 

4  It  Is  not  commendable  practice  for  the  court  to  submit  written  instruc- 
tions to  the  jury  with  the  signatures  of  the  several  counsel  attached  to 
them. — State  v.  McDonald,  280. 

Appeal — Refused  Instruction — Assignments  of  Error — Argument 

5.  The  supreme  court  will  not  notice  an  argument  as  to  an  instruction 
refused,  where  no  assignment  refers  to  that  instruction. — Hayes  v.  Union 
Mercantile  Co,  et  al.,  264. 

Refused  Instruction — Harmless  Error. 

6.  It  Is  not  error  to  refuse  an  Instruction  requested,  where  the  same  is 
covered  by  an  Instruction  given. — Hayes  v.  Union  Mercantile  Co.  et  al.,  264. 

Homicide — Requested  Instruction — Refusal. 

7.  Where  the  evidence  before  the  Jury  was  such  as  would  have  warranted 
defendant's  conviction  of  any  degree  of  felonious  homicide,  an  instruction 
to  find  him  guilty  of  manslaughter  or  to  acquit  was  properly  refused. — 
State  v.  Tighe,  327. 

Homicide — Self-Defense. 

8.  Held,  that  certain  instructions  given  by  the  trial  court,  touching  the 
law  of  self-defense,  though  technically  inaccurate,  were  not  prejudicially 
erroneous. — State  v.  Tighe,  327. 

Criminal  Law — "Preponderance  of  the  Evidence." 

9.  An  Instruction  defining  the  term  "preponderance  of  the  evidence"  has 
no  place  in  a  criminal  trial. — State  v.  Felker,  451. 

Murder — Degrees  of. 

10.  Where  on  a  charge  of  murder  defendant  was  convicted  of  manslaughter 
only,  the  fact  that  the  trial  court  gave  in  its  charge  the  statutory  defini- 
tions of  murder  in  the  first  and  second  degrees, — without  an  additional 
instruction  distinguishing  between  the  two  degrees,  is  not  reversible  error. 
— State  v.  Felker,  451. 

Appeal — Review. 

11.  An  Instruction  must  be  read  and  considered  as  a  whole. — Porter  v. 
Hawkins,  486. 
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Municipal   Corporations — Defect   in   Sidewalk — Notice — Contributory   Negligence. 

12.  Where  the  court  instructed  that  if  the  city,  by  its  officers,  had  notice 
of  the  defect,  which  was  a  dangerous  one,  the  city  was  liable  for  any  dam- 
ages on  account  thereof,  such  instruction  was  not  erroneous  on  the  ground 
that  it  eliminated  contributory  negligence,  where  other  Instructions  clearly 
told  the  Jury  that  contributory  negligence  would  preclude  recovery. — Metz 
v.  City  of  Butte,  506. 

INTERSTATE  COMMERCE. 

Telephones— License  Tax— Burden  of  -Proof. 

1.  Under  Code  of  Civil  Procedure,  Section  3145,  declaring  that  each  party 
must  prove  his  own  affirmative  allegations,  and  that  evidence  in  support  of 
a  negative  allegation  need  not  be  given  except  when  such  allegation  is  an 
essential  part  of  the  statement  of  the  right  or  title  on  which  the  cause  of 
action  is  founded,  in  an  action  by  the  state  to  recover  the  license  tax  im- 
posed by  Political  Code,  Section  4071,  as  amended  by  Act  March  6,  1897, 
on  a  telephone  company  doing  business  within  the  state,  in  which  it  was 
pleaded  that  many  of  its  telephones  attempted  to  be  taxed  were  exclusively 
used  in  Interstate  business  and  were  therefore  exempt  from  taxation,  the 
burden  was  on  the  defendant  to  establish  the  number  of  telephones  so  used, 
and  that  they  were  the  same  instruments  attempted  to  be  taxed. — State  v. 
Rocky  Mt.  Bell  Telephone  Co.,  394. 

Telephones — License  Tax — Statute — "Doing  Business  in  This  State." 

2.  Political  Code,  Section  4071,  as  amended  by  Act  March  6,  1897,  provid- 
ing that  every  corporation  "doing  business  in  this  state"  as  a  telephone 
company  must  pay  a  license,  in  each  county  where  such  business  is  trans- 
acted, of  75  cents  per  year  on  each  instrument  In  use,  is  not  invalid  as  re- 
gards a  telephone  company  doing  business  within  the  state,  also  engaged  in 
interstate  traffic,  the  statute  being  intended  only  to  apply  to  Instruments 
used  solely  In  business  within  the  state. — State  v.  Rocky  Mt.  Bell  Telephone 
Co.,  394. 

Express  Companies — Occupation  Tax. 

3.  An  express  company  transacting  interstate  and  intrastate  business  is 
not  liable  for  an  occupation  tax,-  under  Political  Code,  Section  4074,  Im- 
posing such  a  tax  on  "any  carrier"  transmitting  goods  "from  one  place  to 
another,"  since  the  statute,  not  making  any  discrimination  between  local 
and  interstate  business,  contravenes  the  federal  constitution,  giving  con- 
gress sole  power  to  regulate  interstate  commerce. — State  \.  Northern  Pae. 
Express  Co.,  419. 

JUDGMENTS. 
Collateral  Attack—  Presumption. 

1.  The  presumption  that  the  court  rendering  a  Judgment  had  jurisdiction 
over  the  person  of  the  defendant  Is  conclusive  on  collateral  attack,  unless 
on  the  face  of  the  judgment  roll  a  lack  of  jurisdiction  affirmatively  ap- 
pears.— Haupt  ct  al.  v.  Bimington  et  al.,  480. 

Collateral  Attack. 

2.  Attack  on  a  Judgment  as  void,  made  by  way  of  defense  to  a  suit  to  re- 
vive it,  is  a  collateral  attack. — Haupt  et  al.  v.  Bimington  ct  al.,  480. 
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Collateral  Attack — Presumption. 

3.  In  the  absence  of  a  contrary  showing,  it  will  be  presumed  on  appeal, 
where  a  collateral  attack  on  a  judgment  for  want  of  jurisdiction  over  the 
person  of  the  defendant  has  been  made  in  the  circuit  court  below,  that  the 
court  tried  the  question  by  an  inspection  of  the  judgment  roll  in  the  cause 
in  which  the  judgment  was  rendered,  and  by  that  alone. — Haupt  et  al.  v. 
Simington  et  al.,  480. 

Collateral  Attack — Evidence. 

4.  Domestic  judgments  of  courts  of  general  jurisdiction,  valid  on  their 
face,  cannot  be  collaterally  attacked  in  courts  of  the  same  state  by  showing 
facts  aliunde  the  record,  although  such  facts  might  be  sufficient  to  impeach 
the  judgment  In  question  if  brought  to  bear  upon  it  in  a  proper  proceeding ; 
therefore,  in  an  action  to  revive  a  judgment,  It  is  not  error  to  exclude  oral 
testimony  offered  by  one  of  the  defendants  that  he  was  never  served  with 
summons  and  never  appeared  In  the  action  wherein  said  judgment  was  ob- 
tained.— Haupt  et  al.  v.  Simington  et  al.,  480. 

JURY. 
Jury  Panel — Exemption  from  Jury  Duty. 

1.  Cnder  Code  of  Civil  Procedure,  Sections  232,  241,  243,  262,  Subdi- 
vision 3,  hetd  that  where  the  jury  commissioners  intentionally  omitted  from 
their  list  persons  known  to  them  to  be  exempt  from  jury  duty,  though  they 
were  competent  jurors  and  if  summoned  would  have  been  required  to  serve 
unless  they  seasonably  claimed  the  benefit  of  the  exemption,  was  a  mere 
irregularity,  not  affecting  any  substantial  right  of  a  defendant  in  a  crimi- 
nal case,  hence  no  ground  for  challenge  to  the  panel. — State  v.  Tighe,  327. 

Criminal  Case — Voir  Dire — Questions. 

2.  In  a  criminal  case  it  was  proper  for  counsel  for  defendant  to  ask  each 
juror,  when  called  and  sworn  on  his  voir  dire,  whether  he  was  a  member 
of  the  Knights  of  Pythias,  or  of  the  Order  of  Odd  Fellows,  or  of  the  Order 
of  Sons  of  Hermann ;  his  counsel  having  stated  that  decedent  was  probably 
a  member  of  one  or  more  of  these  societies. — State  v.  Tighe,  327. 

JUSTICK  OF  THE  PEACE. 

As  to  justice's  liability  for  acts  of  special  officer  in  levying  an  attachment,  see 

Attach  men  t,  3. 
As  to  review  of  default  judgment  by  certiorari,  see  Certiorari,  4.  5. 

LACHES. 
See  Injunction,  15. 

LEASE. 
See  Contracts,  1,  2,  3. 

LICENSES. 

Liquor  Licenses. 

1.  Political  Code,  Section  4063,  declares  that  every  person  who  sells  in- 
toxicating liquors  In  less  quantities  than  one  quart  must  obtain  a  license 
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at  specified  rates  therefor.  Section  4064  provides  that  every  person  who, 
at  a  fixed  place  of  business,  sells  any  merchandise,  wines  or  liquors,  shall 
pay  a  license  of  a  smaller  sum.  Section  4065  declares  that  the  sale  of 
liquors  by  persons  licensed  under  the  preceding  section  must  not  be  in  less 
quantity  than  one  quart.  House  Bill  No.  162  of  the  session  of  1897  was 
entitled,  "An  Act  to  amend  Sections  4063,  4064,  4065,  4068  and  4083  of 
the  Political  Code,"  etc.,  and  Section  4063  was  in  fact  amended  by  patting 
sellers  of  all  kinds  of  intoxicating  liquors  Into  two  classes,  to-wit,  those 
who  sell  in  quantities  less  than  one  quart,  and  those  who  sell  in  quantities 
not  less  than  one  quart.  Section  4064,  though  mentioned  in  the  title  of 
the  amendatory  act,  was  not  mentioned  In  the  body  of  the  act ;  but  Section 
4065  was  amended  so  as  to  leave  out  all  references  to  Section  4064,  and 
those  who  sell  liquors  under  the  provisions  of  that  section.  Held,  that, 
though  not  mentioned,  Section  4064  was  amended  by  implication,  so  that 
after  the  passage  of  the  act  of  1897  a  person  was  not  entitled  to  sell  liquors 
under  the  merchant's  license  provided  for  in  Section  4064. — State  v.  Court- 
ney,  378. 

Liquor  Licenses. 

2.  As  Section  4064  was  impliedly  amended  so  as  to  remove  wholesale  • 
liquor  dealers  from  the  purview  of  that  section,  there  is  no  conflict  between 
It  and  Section  4063,  so  that  Section  5165,  declaring  that,  If  conflicting 
provisions  are  found  in  different  sections  of  the  same  chapter  or  article,  the 
provisions  of  the  section  last  In  numerical  order  must  prevail,  etc.,  does 
not  apply  to  the  two  sections. — State  v.  Courtney,  378. 

Liquor  Licenses. 

3.  House  Bill  No.  162  of  the  legislative  assembly  of  1897  is  entitled  "An 
Act  to  add  to  Article  II,  Chapter  XII,  Title  X,  Part  III,  of  the  Political 
Code,  a  section  to  be  numbered  4084."  Section  6  of  the  act  purports  to 
add  a  section,  to  be  numbered  4084,  to  Article  II,  Chapter  XIII,  Title  X, 
Part  III,  of  the  Political  Code.  The  proposed  Section  4084  adds  a  penalty 
of  10  per  cent  to  the  amount  of  certain  liquor  licenses  in  case  action  is 
brought  to  collect  the  same.  Political  Code,  Section  4044,  directs  $15  dam- 
ages to  be  included  In  the  judgment  in  case  of  a  suit  on  liquor  license  and 
a  recovery.  In  a  suit  to  recover  a  liquor  license  after  the  passage  of  the 
proposed  amendment,  judgment  was  rendered  for  $15  damages,  which  was 
less  than  than  10  per  cent  of  the  amount  of  the  license.  Held,  that  on 
appeal  it  was  unnecessary  to  decide  whether  the  failure  to  mention  Section 
4084  properly  in  the  title  would  render  the  section  Invalid,  as  the  amount 
of  damages  awarded  did  not  exceed  that  authorized  by  Section  4044. — 
State  v.  Courtney,  378. 

Telephones — License  Tax. 

4.  Political  Code,  Section  4071,  as  amended  by  Act  March  6,  1897,  pro- 
viding that  every  corporation  "doing  business  in  this  state"  as  a  telephone 
company  must  pay  a  license,  in  each  county  where  such  business  Is  trans- 
acted, of  75  cents  per  year  on  each  instrument  in  use,  is  not  Invalid  as 
regards  a  telephone  company  doing  business  within  the  state,  also  engaged 
In  Interstate  traffic,  the  statute  being  intended  only  to  apply  to  instruments 
used  solely  in  business  within  the  state. — State  v.  Rocky  Mt.  Bell  Telephone 
Co.,  394. 

MANDAMUS. 

Elections — Ballots — Party  Name. 

1.  Where  the  county  clerk  and  recorder  erroneously  refused  to  place  the 
names  of  all  the  candidates  on  the  official  ballot  who  had  been  nominated 
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by  one  faction  of  a  political  party,  on  the  ground  that  the  opposing  faction 
was  legally  entitled  to  the  use  of  the  party  name,  the  court,  in  mandamus 
to  compel  the  clerk  to  print  the  name  of  one  of  the  candidates  so  excluded 
on  the  ballot,  had  jurisdiction  to  decide  the  entire  controversy,  and  require 
the  printing  of  the  names  of  all  the  candidates  so  erroneously  excluded. — 
State  ex  rel.  Gilchrist  v.  Weston,  185. 

Supreme  Court  Rules — Motion  to  Quash. 

2/  Under  Subdivision  2  of  Rule  II  of  the  Supreme  Court,  when  the  court 
orders  the  writ  of  mandate  to  go,  it  decides  the  reasons  set  forth  in  the 
application  (which  render  It  necessary  that  the  writ  should  issue  origi- 
nally from  the  supreme  court),  to  be  sufficient,  and  a  motion  to  quash  not 
traversing  the  averments  of  the  application  nor  setting  out  new  matter  in 
avoidance,  admits  as  true  the  matters  urged  as  reasons,  and  will  not  raise 
the  question  of  the  sufficiency  of  such  reasons  for  reconsideration. — State 
ea  rel.  Donovan  v.  Ledicidge,  197. 

Court  Stenographer — Copy  of  Transcript. 

3.  Code  of  Civil  Procedure,  Section  373,  provides  that  the  stenographer 
must,  upon  demand,  and  payment  of  his  fees,  furnish  to  the  attorney  of  a 
party  to  any  civil  cause,  a  transcript  of  the  proceedings.  Held,  that  the 
appropriate  remedy  to  compel  a  stenographer  to  furnish  such  transcript  is 
a  writ  of  mandate,  rather  than  an  order  to  the  stenographer  by  the  trial 
court. — State  ex  rel.  Donovan  v.  Ledicidge,  197. 

Review  of  Decisions  of  Trial  court. 

4.  A  decision  of  a  trial  court  that  a  complaint  in  a  suit  does  not  state  a 
cause  of  action,  being  a  determination  of  an  issue  of  law  arising  in  the 
case,  will  not  be  corrected  by  mandamus. — State  ex  rel.  Harris  v.  District 
Court,  280. 

MINES  AND  MINING. 
Supreme  Court — Injunction  Pending  Appeal. 

1.  Where,  on  an  appeal  to  the  supreme  court  involving  the  title  to  a  mine, 
it  appeared  that  appellant  had  no  means  of  ascertaining  with  certainty 
from  day  to  day  the  value  of  the  ores  taken  out  by  appellee,  who  was  In 
exclusive  possession;  that  whatever  redress  he  might  obtain  would  depend 
upon  the  testimony  of  witnesses  and  the  integrity  of  accounts  kept  exclu- 
sively by  appellee;  and  that  the  appeal  could  not  be  heard  in  its  proper 
order  for  at  least  two  years, — an  injunction  would  be  granted  in  aid  of 
the  appeal  restraining  the  operation  of  the  mine,  and  requiring  It  to  be 
preserved  in  statu  quo  pending  the  appeal. — Finlen  v.  Heinz e  et  al.,  107. 

Deed — Estoppel. 

2.  A  deed  to  a  mining  claim  conveying  all  the  owner's  interest,  and  all 
estate  that  might  be  acquired  under  proceedings  previously  instituted,  was 
in  form  sufficient  to  estop  the  grantor  from  asserting  a  title  inconsistent 
with  that  intended  to  be  conveyed.  The  grantee  failed  to  do  the  required 
representation  for  a  certain  year,  and  did  not  resume  work  the  next  year 
until  a  third  party  had  in  good  faith  relocated  the  claim,  and  the  relocator 
conveyed  to  the  original  grantor.  Held,  that  such  grantor  was  not  estopped 
by  his  deed  from  asserting  title  under  the  deed  to  him  from  the  relocator. — 
McDermott  Mining  Co.  v.  McDermott  et  al.,  143. 

Forfeiture — Relocation. 

3.  Where  a  mining  claim  is  forfeited  owing  to  the  corporation  owning  It 
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stars  decisis. 

Matters  of  Practice. 

Decisions  upon  mere  matters  of  practice  will  not  be  disturbed,  even  if  erro- 
neous, unless  it  is  apparent  that  injustice  will  Mkely  result  from  adherence 
thereto,  or  that  a  change  will  not  work  a  wrong. — Carr,  Ryder  &  Adams 
Co.  v.  dosser  et  ah,  94. 

STATUTE  OP  FRAUDS. 
Contract  to  Sell  Land — Agent. 

1.  The  authority  of  an  agent  to  contract  to  sell  land  in  August,  1894,  was 
not  required  to  be  in  writing,  and  could  be  shown  by  oral  testimony,  or  any 
evidence  legitimately  raising  the  inference  of  agency;  since  Civil  Code, 
Sections  2185,  3085,  and  Cqde  of  Civil  Procedure,  Section  3276,  requiring 
such  authority  to  be  in  writing,  did  not  take  effect  until  July  1,  1895. — 
Cobban  v.  Hecklen,  245. 

Oral  Contract  to  Sell  Land — Part  Performance. 

2.  A  co-owner  of  a  placer  claim,  for  himself  and  as  agent  of  the  other 
owners,  including  plaintiff,  by  oral  agreement  sold  one  acre  thereof,  to  de- 
fendant, the  deed  to  be  delivered  when  patent  was  obtained,  and  the  pur- 
chase price  to  be  then  paid.  Defendant,  under  such  agreement,  entered  into 
possession,  and  improved  such  acre.  Thereafter  plaintiff  was  informed  of 
such  agreement,  and  assured  defendant  that  it  would  be  carried  out,  and, 
relying  on  the  agreement  and  such  assurance,  he  made  further  valuable 
improvements.  Two  years  thereafter  such  claim  was  partitioned  by  such 
owners.  Plaintiff,  thereby  acquiring  the  entire  legal  title  to  such  acre, 
brought  ejectment  to  recover  such  acre.  Held,  that  there  was  sufficient 
part  performance  to  take  the  agreement  out  of  the  provisions  of  Compiled 
Statutes,  1887,  Fifth  Division,  Section  219,  requiring  contracts  for  the  sale 
of  land  to  be  in  writing. — Cobban  v.  Hecklen,  245. 

STATUTE   OF   LIMITATIONS. 
Suits  in  Equity. 

1.  The  statute  of  limitations  (Compiled  Statutes  1887,  First  Division, 
Section  47  ;  Code  of  Civil  Procedure  1895,  Section  518)  applies  to  suits  in 
equity  as  well  as  to  actions  at  law. — Mantle  v.  Speculator  Mining  Co.,  473. 

Express  Trust — Action  to  Enforce. 

2.  As  between  the  trustee  of  an  express  trust  and  the  oestui  que  trust,  the 
statute  of  limitations  commences  to  run  from  the  date  of  the  disavowal  of 
the  trust  by  the  trustee,  and  knowledge  of  such  disavowal  by  the  cestui  que 
trust. — Mantle  v.  Speculator  Mining  Co.,  473. 

Express  Trust — Action  to  Enforce. 

3.  Plaintiff  and  L.  purchased  in  1884  an  undivided  interest  in  a  mining 
claim,  and  by  mutual  oral  agreement  the  title  was  taken  in  L.'s  name;  L. 
continued  to  so  hold  the  property  until  1893,  at  which  time  plaintiff  de- 
manded a  deed  lor  his  interest,  and  L.  refused  to  make  the  deed,  disavowed 
the  trust  and  denied  plaintiff's  Interest  in  the  property.  Held,  that  an 
action  commenced  by  plaintiff  in  1902  against  a  purchaser  of  the  property 
at  Judicial  sale,  to  secure  a  decree  adjudging  plaintiff  the  owner  of  a  certain 
interest  therein,  for  an  accounting  for  ores  extracted  by  defendant,  and  for 
an   Injunction   restraining  defendant  from  removing  ores  therefrom,- 
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barred  by  the  statute  of  limitations. — Mantle  v.  Speculator  Mining  Co., 
473. 

Suspension — Action  Pending. 

4.  The  pendency  of  another  suit  operates  to  suspend  the  statute  of  limi- 
tations only  as  to  the  particular  suit  brought,  and  not  as  to  the  cause  of 
action  there  involved. — Mantle  v.  Speculator  Mining  Co.,  473. 

STATUTES. 

List  of  Statutes  of  Montana  Cited  or  Construed.) 
Bannack   Statutes,  1864. 

Page  92,    Section  233. . . 307 

Codified  Statutes  of  1871-72. 

Page  94,  Section  303 307 

Revised  Statutes  of  1879. 

Page  110,  Section  354 307,  312 

Compiled  Statutes  of  1887. 
First  Division   (Code  of  Civil  Procedure). 

Section     47 47G,  477 

Section     366 307,  539 

Section    438 96,  97,  98 

Section   445 : 240 

Second  Division   (Probate  Practice  Act). 

Sections  284-287 240 

Fifth  Division,  (General  Laws). 

Section  217 257 

Section  219 257,  258,   260 

Section  220 257,  258 

Section   221 ...  ; 258 

Section   228.  ..  " 257 

Section  267 149,  150 

Section  285 149 

Section   492 170 

Section   493 170 

Section   1497 137 

Laws  of  1889. 
Page   136    (Elections) 176 

Laws  of  1893. 

Page  113   (Municipal  Corporations) 137 

Codes  of  1895. 
(Political  Code.) 

Section  603 106,  107 

Section  1612 • 176 

Section   3258 88 

Section   3611 372,  374,  376 

Section  3612 372,  373,  374,  375,  376,  377 
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ure  to  state  that  the  corner  posts  were  4%  feet  high. — Walker  et  al.  v. 
Pennington  et  al.,  369. 

Placer  Mining  Claim — Trespass — Injunction. 

15.  The  fact  that  a  mining  prospector,  with  his  assistants,  has  entered 
upon  another's  property,  held  under  application  for  a  patent  as  a  placer 
mining  claim,  and  is  sinking  three  shafts,  the  debris  being  deposited  about 
their  openings,  and  has  carried  away  an  assay  sample,  will  not  warrant  an 
injunction  to  restrain  the  trespass;  it  not  appearing  that  the  prospector 
is  insolvent,  and  his  operations  not  tending  to  destroy  or  materially  injure 
the  substance  of  the  estate. — Barley  et  al.  v.  Montana  Ore  Purchasing  Co. 
et  al.,  388. 

Placer  Mining  Claim — Trespass — Violation  of  Restraining  Order. 

16.  The  entry  on  another's  placer  mining  claim  for  the  mere  purpose  of 
posting  notices  of  a  discovery  of  quartz  lodes,  with  the  intention  of  locat- 
ing them,  Is  not  a  violation  of  a  restraining  order  issued  to  prevent  the 
continuation  of  a  trespass  consisting  of  the  sinking  of  shafts,  etc. — Harley 
et  al.  v.  Montana  Ore  Purchasing  Co.  et  al.,  388. 

Trespasses  on  Mining  Claims — Previous  Injunction — Remedy. 

17.  An  owner  of  a  mining  claim  secured  a  decree  adjudging  to  it  extra- 
lateral  rights,  and  enjoining  trespasses  thereon  by  an  adjoining  owner. 
Afterwards,  with  a  co-plaintiff,  It  sued  the  same  defendant  to  quiet  title  to, 
and  enjoin  trespasses  on,  lodes  alleged  to  fall  within  the  purview  of  the 
former  decree,  and  on  this  allegation  of  res  adjudicata  plaintiffs  secured  a 
temporary  injunction.  Held  error,  plaintiffs'  remedy  being  to  enforce  the 
original  decree  by  contempt  proceedings. — Montana  Ore  Purchasing  Co.  et 
al.  v.  Boston  &  Montana  Oonsol.  C.  <£  B.  Mining  Co.,  410. 

Ore  Bodies — Prima  Fade  Ownership. 

18.  The  undisputed  owners  of  the  surface  of  a  lode  mining  claim  are 
prima  facie  the  owners  of  all  ore  bodies  found  within  the  planes  of  Its 
boundaries. — Moloney  et  al.  v.  King  et  al.,  428. 

Injunction  Pending  Appeal. 

19.  Where,  in  an  action  to  determine  the  ownership  of  certain  ore  bodies 
lying  east  of  a  particular  line,  it  was  undisputed  that  plaintiffs  were  the 
owners  of  the  surface  of  that  portion  of  the  claim  lying  east  of  the  line, 
and  were,  therefore,  prima  facie  owners  of  all  ore  bodies  within  the  planes 
of  its  boundaries,  defendant  was  not  entitled  to  an  Injunction  pending  ap- 
peal from  a  judgment  In  favor  of  plaintiffs  to  restrain  them  from  working 
the  veins  on  proof  that  the  amount  removed  amounted  to  about  160  tons, 
valued  at  $16,000,  which  was  controverted  by  plaintiffs'  verified  answer 
and  affidavits,  In  which  it  appeared  that  only  a  small  quantity  of  ore  had 
been  taken  out,  valued  at  $190,  and  the  only  work  done  was  development 
and  exploration  work  necessary  for  plaintiffs  to  prepare  for  trial  of  an- 

•  other  cause. — Maloney  et  al.  v.  King  et  al.,  428. 

Adverse  Claim — Trial — Harmless  Error. 

20.  When  the  plaintiff  in  an  action  to  determine  an  adverse  claim  to  a 
mining  claim  had  located  the  claim  in  1893,  and  defendant  claimed  to  have 
located  It  in  1896,  and  the  court  found  that  defendant  made  no  valid  loca- 
tion of  the  claim,  errors,  if  any,  in  ruling  on  the  admissibility  of  evidence 
as  to  a  location  ana  working  of  \he  claim  by  a  third  party  prior  to  plain- 
tiff's location,  were  Immaterial. — Reins  v.  King,  511. 
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Action  to  Quiet  Title — Jury  Trial. 

al.  Where  plaintiff — in  or  out  of  possession  of  real  property — brings  an 
action  under  Code  of  Civil  Procedure,  Section  1310,  against  a  defendant 
not  in  possession,  such  action  is  cognizable  in  a  court  of  equity  only  and 
neither  party  is  entitled  to  a  trial  by  jury  as  a  matter  of  right,  unless  de- 
fendant, where  plaintiff  is  in  possession,  raises  by  appropriate  allegations 
a  purely  legal  issue  upon  the  right  to  the  possession,  founded  on  an  asser- 
tion of  a  legal  title. — Montana  Ore  Purchasing  Co.  v.  Boston  d  Montana 
Consol.  C.  d  8.  Mining  Co.,  536. 

Lode  Mining  Property — Extralateral    Rights — Ownership — Presumption. 

22.  Where  plaintiff  has  title  to  and  possession  of  the  surface  of  a  lode 
•  mining  claim  containing  the  apex  of  a  vein  with  extralateral  rights  extend- 
ing under  the  surface  of  a  lode  mining  claim  owned  by  and  in  possession 
Of  defendant,  plaintiff, — under  Revised  Statutes,  U.  S.,  Section  2322,  must 
be  deemed  to  be  in  possession  of  all  parts  of  said  vein  to  which  he  has 
title,  notwithstanding  the  presumption  in  favor  of  defendant's  title  to  and 
right  to  the  possession  of  everything  beneath  his  surface.— Montana  Ore 
Purchasing  Co.  v.  Boston  d  Montana  Consol.  C.  d  8.  Mining  Co.,  536. 

Lode  Mining   Property — Deeds — Construction — Extralateral   Rights. 

23.  Held,  that,  in  view  of  the  surrounding  circumstances,  the  grantors  in 
a  certain  deed  to  a  portion  of  a  lode  mining  claim,  which  conveyed  portion 
embraced  parts  of  apices  of  veins  with  extralateral  rights,  intended  to 
convey  to  the  grantees  conventional  apices  of  said  veins  with  all  the  rights 
thereon  extralaterally  which  the  grantors  had. — Montana  Ore  Purchasing 
Co.  v.  Boston  &  Montana  Consol.  C.  d  8.  Mining  Co.,  536. 

MUNICIPAL  CORPORATIONS. 
Indebtedness — Constitutional  Limitation. 

1.  Constitution,  Article  XIII,  Section  6,  forbids  the  contracting  of  mu- 
nicipal debts  "to  an  amount,  including  existing  indebtedness,  in  the  aggre- 
gate exceeding  three  per  centum  of  the  value  of  the  taxable  property." 
Held,  that  "Indebtedness,"  as  used  therein,  meant  what  a  city  owed,  irre- 
spective of  demands  which  it  might  hold  against  others. — Jordan  et  al.  v. 
Andrus  et  al.,  22. 

Additions  —Reserved  Portions. 

2.  Political  Code,  Section  4724,  provides  that  whenever  territory  adjoin- 
ing a  city  or  town  is  surveyed  and  laid  off  into  streets  or  blocks  as  an 
addition  thereto,  it  may  become  a  part  of  such  city  or  town  on  filing  the 
plat  thereof.  Section  5000  declares  that  an  accurate  survey  and  plat  of 
the  land  must  be  recorded.  Section  5001  provides  that  the  plat  must  show 
all  streets,  alleys,  etc.,  and  the  width  thereof,  all  grounds  reserved  for 
public  uses,  and  give  the  dimensions  of  each  lot  and  block.  Sections  5004 
and  5005  provide  that  the  surveyor  and  the  owner  must  attach  their  cer- 
tificates to  such  plat.  An  owner  surveyed  certain  land,  and  recorded  his 
plat,  showing  lots  and  streets  designated  In  colors,  and  a  portion,  not  col- 
ored, marked  "Reserved,"  which  addition  was  accepted  Dy  the  city.  His 
certificate  stated  that  he  had  surveyed  the  lots  and  streets  shown  in  colors, 
and  dedicated  to  the  public  the  streets  and  alleys  thereof.  The  surveyor's 
certificate  stated  that  the  colored  shadings  represented  the  lots,  blocks, 
streets  and  alleys.  Held,  that  It  was  the  intention  of  the  owner  in  giving 
and  the  city  in  accepting  the  addition  that  the  pieces  of  land  not  colored 
on  the  plat  were  to  be  excepted,  and  such  pieces  therefore  did  not  become 
a  part  of  the  corporate  territory. — Farlin  v.  Hill,  27. 
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Section  3370 263 

Section  8380 285 

Section  3390 364 

(Penal  Code.) 

Section  361 457 

Section  362 457 

Section  401 228 

Section  822 228 

Section  1232 228 

Section  2036 329 

Section  2037 , 330 

Section  2038 330 

Section  2039 330 

Section  2081 461 

Section  2082 336 

Section  2146 228 

Section  2151 228 

Section  2170 329 

Section  2272 65 

Section  2278 64,  65,  67 

Section  2320 229 

Section  2600 229 

Laws  of  1897. 

Page   198    (Licenses) 381-387 

Page  202   (Licenses) 395 

Page  203   (Municipal   Corporations) 137,  138 

Laws  op  1899. 

Page  146   (Appeals) 113,  239 

STATUTORY  CONSTRUCTION. 
Amendment — "To  Read  as  Follows." 

1.  Where  a  provision  of  a  statute  is  amended  by  an  Act  using  the  words 
"to  read  as  follaws,"  it  must  be  the  Intention  of  the  lawmakers  to  make 
the  amendment  a  substitute  for  the  old  provision,  and  to  have  it  take  Its 
place  exclusively. — City  of  Helena  v.  Rogan  et  al.,  135. 

Repeal  by  Implication — Liquor  Licenses. 

2.  Political  Code,  Section  4063,  declares  that  every  person  who  sells  in- 
toxicating liquors  in  less  quantities  than  one  quart  must  obtain  a  license 
at  specified  rates  therefor.  Section  4064  provides  that  every  person  who, 
at  a  fixed  place  of  business,  sells  any  merchandise,  wines  or  liquors,  shall 
pay  a  license  of  a  smaller  sum.  Section  4065  declares  that  the  sale  of 
liquors  by  persons  licensed  under  the  preceding  section  must  not  be  In  less 
quantity  than  one  quart.     House  Bill  No.  162  of  the  session  of  1897  was 

•  entitled,  "An  Act  to  amend  Sections  4063,  4064,  4065,  4068  and  4083  of 
the  Political  Code,*'  etc.,  and  Section  4063  was  in  fact  amended  by  putting 
sellers  of  all  kinds  of  intoxicating  liquors  into  two  classes,  to-wlt,  those 
who  sell  in  quantities  less  than  one  quart,  and  those  who  sell  in  quantities 
not  less  than  one  quart.  Section  4064,  though  mentioned  In  the  title  of  the 
amendatory  act,  was  not  mentioned  in  the  body  of  the  act.;  but  Section 
4065  was  amended  so  as  to  leave  out  all  reference  to  Section  4064,  and 
those  who  sell  liquors  under  the  provisions  of  that  section.  Held,  that, 
though  not  mentioned,  Section  4064  was  amended  by  lmpl'catlon,  so  that 
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that  it  eliminated  contributory  negligence,  where  other  instructions  clearly 
told  the  Jury  that  contributory  negligence  would  preclude  recovery. — Metz 
v.  City  of  Butte,  506. 

NEGLIGENCE. 

See  Instbuctions,  12. 

Duty  of  Landowner  to  Naked  Trespasser. 

To  a  mere  licensee  or  naked  trespasser,  a  landowner  does  not  owe  the  active 
duty  of  being  diligent  or  using  care  In  providing  against  the  danger  of 
accident ;  to  such  he  only  owes  the  duty  to  refrain  from  any  wilful  or  wan- 
ton act  causing  injury,  and,  after  discovering  that  the  trespasser  is  in  im- 
mediate peril,  to  use  reasonable  care  to  avoid  an  active  cause  of  injury. — 
Beinhorn  v.   Qriswold,  79. 

NEGOTIABLE   INSTRUMENTS. 
Action  on  Bank  Check — Fraud — Bona  Fide  Holder — Burden  of  Proof. 

1.  In  an  action  on  a  bank  check,  where  the  answer  claims  it  was  obtained 
from  the  payee  by  fraud,  of  which  plaintiff  had  notice,  the  burden  is  on 
defendant  to  show  the  fraud,  and  then  on  plaintiff  to  show  himself  a  bona 
fide  holder. — Harrington  v.  Butte  <£  Boston  Mining  Co.,  1. 

Fraud — Bona  Fide  Purchaser. 

2.  When  negotiable  paper  is  shown  to  have  been  obtained  from  the  maker 
or  owner  by  fraud,  a  subsequent  transferee  must,  before  he  is  entitled  to 
recover,  show  that  he  is  a  bona  fide  purchaser. — Harrington  v.  Butte  <£ 
Boston  Mining  Co.,  1. 

Fraud — Bona  Fide  Holder — Question  lot  Jury. 

3.  Where,  in  an  action  on  negotiable  paper,  it  is  shown  to  have  been  ob- 
tained from  the  maker  or  owner  by  fraud,  the  question  whether  the  plain- 
tiff has  shown  himself  a  bona  fide  holder  for  value  is  for  the  Jury. — Har- 
rington v.  Butte  d  Boston  Mining  Co.,  1. 

NEW    TRIAL. 
See  Appeal. 
Insufficiency  of  Evidence  to  Sustain  Verdict. 

1.  On  a  motion  for  a  new  trial  the  verdict  should  be  set  aside  if  the  trial 
Judge  be  satisfied  It  Is  not  warranted  by  the  evidence. — Harrington  v.  Butte 
&  Boston  Mining  Co.,  1. 

Substantial  Conflict   in  Evidence — Discretion. 

2.  Refusal  to  grant  a  new  trial  cannot  be  held  on  appeal  to  be  an  abuse 
of  discretion,  where  there  is  a  substantial  conflict  in  evidence. — Campbell 
v.  City  of  Great  Falls,  37. 

Newly  Discovered  Evidence — Due  Diligence. 

3.  Where  defendant's  affidavits  in  support  of  a  motion  for  a  new  trial  for 
newly  discovered  evidence  in  a  suit  for  a  balance  of  account  merely  stated 

«      that  due  diligence  had  been  used,  and  it  appeared  that  an  inquiry  of  his 
co-defendant,  or  an  examination  of  the  firm  books  in  his  possession,  which 


620  Supreme  Court. 

writ  of  mandamus;  the  writ  of  injunction,  used  as  it  ordinarily  Is  as  a 
Judicial  writ  in  aid  of  Jurisdiction,  and  not  as  a  prerogative  writ,  is  one  of 
the  writs  classed  with  "other  original  and  remedial  writs/' — Finlen  v. 
Heinze  et  ol.,  107. 

Jurisdiction — Writ  of  Injunction. 

6.  Under  Constitution,  Article  VIII,  Section  3,  authorizing  the  supreme 
court  to  issue  such  original  and  remedial  writs  as  may  be  necessary  to  the 
complete  exercise  of  its  appellate  jurisdiction,  the  supreme  court  may  en- 
Join  the  operation  of  a  mine,  and  require  it  to  be  preserved  in  statu  quo 
pending  an  appeal  in  a  case  involving  the  title  thereto. — Finlen  v.  Heinze 
et  al.,  107. 

Appellate  Jurisdiction. 

7.  Constitution,  Article  VIII,  Section  3,  provides  that  "the  appellate  Juris- 
diction of  the  supreme  court  shall  extend  to  all  cases  at  law  and  in  equity, 
subject,  however,  to  such  limitations  and  regulations  as  may  be  prescribed 
by  law.  Section  15  declares  that  "writs  of  error  and  appeals  shall  be  al- 
lowed from  the  decisions  of  the  said  district  courts  to  the  supreme  court 
under  such  regulations  as  may  be  prescribed  by  law."  Held,  that  the  power 
of  limitation  given  to  the  legislature  by  Section  3  does  not  authorize  it  to 
limit  absolutely  the  appellate  Jurisdiction  of  the  supreme  court,  to  the 
extent  of  cutting  off  all  right  of  appeal,  but  merely  enables  the  legislature 
to  enact  reasonable  regulations  as  to  the  time  in  which  and  the  mode  by 
which  an  appeal  Is  to  be  taken. — Finlen  v.  Heinze  et  al.,  107. 

Jurisdiction — Writ  of  Supervisory  Control — Contempt. 

8.  Code  of  Civil  Procedure,  Section  2183,  providing  that  the  judgment  in 
a  case  of  contempt  is  final  and  conclusive,  and  there  is  no  appeal ;  but  the 
action  of  a  district  court  can ,  be  reviewed  on  a  writ  of  certiorari  by  the 
supreme  court,  if  intended  to  preclude  the  supreme  court  from  reviewing, 
except  by  certiorari,  a  judgment  of  contempt,  violates  Constitution,  Article 
VIII,  Section  2,  giving  the  supreme  court  a  general  supervisory  control 
over  all  inferior  courts,  under  such  regulations  and  limitations  as  may  be 
prescribed  by  statute ;  a  writ  of  supervisory  control  being  the  only  means 
by  which  the  question  whether  there  Is  evidence  to  support  a  judgment  of 
contempt  can  be  determined. — State  ex  rel.  Button  v.  District  Court,  128. 

Jurisdiction — Supervisory   Control. 

0.  To  the  supreme  court,  under  the  constitution,  has  been  confided  and 
intrusted  the  ultimate  and  supreme  judicial  power  of  supervisory  control 
over  all  inferior  courts ;  It  is  a  power  liable  to  abuse,  and  should  be  exer- 
cised with  discretion,  caution,  sparingly,  and  only  in  exigent  cases,  to  pro- 
tect a  manifest  right  or  to  redress  a  palpable  wrong. — State  ex  rel.  Button 
v.  District  Court,  131. 

Jurisdiction — Supervisory  Control. 

10.  The  power  to  exercise  supervisory  control  over  Inferior  courts,  being 
conferred  upon  the  supreme  court  by  a  constitutional  grant,  cannot  be  les- 
sened or  Interfered  with  by  the  legislature ;  it  may,  of  course,  prescribe 
reasonable  regulations  and  limitations  as  to  the  time  within  which,  and 
the  mode  by  which,  the  relief  may  be  sought,  but  it  is  without  power  to 
deprive  the  supreme  court  of  any  part  of  its  constitutional  jurisdiction. — 
State  ex  rel.  Sutton  v.  District  Court,  131. 

Contempt — Writ  of  Supervisory  Control — Review. 

11.  On  an  application  for  a  writ  of  supervisory  control  to  annul  a  con- 
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an  answer,  not  constituting  a  counterclaim,  is  deemed  denied  without  a 
reply.  Held,  that  as  there  was  a  failure  to  prove  any  promise,  and  defend- 
ants' allegation  that  they  at  times  owned  the  claim  mnst  be  considered  as 
denied,  a  motion  for  nonsuit  was  properly  granted. — Briggs  v.  Collin*  et 
al„  405. 

Express  Contract — Pleading  and  Proof. 

2.  Under  complaint  for  breach  of  an  express  contract  in  writing,  whereby 
plaintiff  agreed  to  deliver  to  defendant  125,000  pounds  of  barley,  to  be  paid 
for  on  completion  of  delivery,  the  breach  being  failure  to  pay,  recovery  can- 
not be  had  on  proof  of  delivery  of  17,805  pounds,  without  allegation  or 
proof  of  an  excuse  for  not  furnishing  the  remainder,  and  a  motion  for  non- 
suit should  be  granted. — Stoteshury  v.  Power,  469. 

.  Motion  to  Nonsuit — Waiver. 

3.  A  motion  to  nonsuit  is  not  waived  by  the  moving  party  putting  in  evi- 
dence after  the  motion  has  been  overruled,  but  he  assumes  the  risk  of  sup- 
plying any  deficiency  in  the  other  party's  case  by  the  testimony  of  his  own 
witnesses. — Cain  v.  Gold  Mountain  Mining  Co.,  529. 

Motion  to  Nonsuit — Evidence. 

4.  Upon  a  motion  for  a  nonsuit,  everything  will  be  deemed  to  be  proved 
which  the  evidence  tends  to  prove. — Cain  v.  Gold  Mountain  Mining  Co., 
529. 

Taking  Case  from  Jury — Rule  Governing. 

5.  No  case  should  be  taken  from  the  jury  unless  It  appears  as  matter  of 
law  that  no  recovery  can  be  had  on  any  view  which  can  reasonably  be 
drawn  from  the  facts  which  the  evidence  tends  to  establish. — Cain  v.  Gold 
Mountain  Mining  Co.,  529. 

PLEADING  (CIVIL). 
Fore1  ble  Detainer— Complaint. 

1.  Code  of  Civil  Procedure,  Section  2081,  Subdivision  1,  provides  that 
forcible  detainer  consists  in  the  unlawful  holding  of  real  estate  by  force 
or  threats  of  violence,  whether  the  same  has  been  peaceably  acquired  or 
otherwise.  Subdivision  2  provides  that  it  also  consists  in  the  unlawful 
taking  possession  of  land  in  the  night  time  or  in  the  absence  of  the  owner, 
and  the  refusal  to  surrender  the  same  on  five  days'  notice  to  tbe  former 
occupant,  and  that  an  "occupant,"  within  the  meaning  of  the  second  sub- 
division, is  one  who  within  five  five  days  preceding  such  unlawful  entry 
was  In  peaceable  and  undisputed  possession.  Section  2092  provides  that 
plaintiff  in  forcible  detainer  must  show  right  of  possession,  but  not  actual 
possession,  as  required  in  a  forcible  entry  case.  The  complaint  in  forcible 
detainer  did  not  allege  that  defendant  took  possession  in  tha  night  or  in  the 
absence  of  the  owners.  Held,  that  the  action  was  under  Section  2081, 
Subdivision  1,  and  therefore  the  complaint  was  not  invalid  in  failing  to 
allege  that  plaintiff  had  been  in  peaceable  and  undisputed  possession  within 
five  days  before  the  entry  of  defendant ;  the  plaintiff  not  being  required  to 
establish  such  fact  either  by  Subdivision  1  or  by  Section  2092. — Kennedy 
v.  Dickie,  70. 

Forcible  Detainer — Complaint. 

2.  A  complaint  In  forcible  detainer  showing  that  defendant  has  been  in 
possession  of  the  property  for  over  a  year  is  not  bad,  as  showing  a  defense 
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Writ  of  Supervisory  Control, 
trial  by  court. 

Reception  of   Inadmissible  Evidence — Presumption. 

Where,  on  a  trial  before  the  court  without  a  jury,  inadmissible  evidence 
Is  received  over  objection,  but  it,  as  compared  with  the  evidence  properly 
received,  was  so  trifling  and  unimportant;  as  not  of  sufficient  moment  to 
affect  the  result,  the  error  was  presumptively  harmless,  and  it  will  be  pre- 
sumed that  the  trial  court  disregarded  such  evidence. — Cobban  v.  Hecklen, 
245. 

WAIVER. 

As  to  items  erroneously  included  in  memorandum  of  costs,  see  Costs,  5. 

As  to  premature  bringing  of  action  on  a  note,  see  Action,  1. 

As  to  pr'vilege  of  defendant  in  a  criminal  action,  see  Criminal  Law,  12,  13. 

As  to  motion  for  a  nonsuit,  see  Nonsuit,  3. 

WATER  RIGHTS. 
Abandonment — Evidence. 

1.  Evidence  examined,  and  held  to  sustain  a  finding  that  whatever  right 
decedent  had  acquired  by  prior  appropriation  to  the  use  of  the  waters  of 
certain  springs  had  been  abandoned. — Goon  v.  Proctor  et  al.,  526. 

Abandonment — Finding — Harmless  Error. 

2.  Where  the  court  finds  that  plaintiff's  alleged  water  righ„  had  been 
abandoned,  such   finding  is  conclusive  of  the  plaintiff's  right,  and  she   is 

,  not  prejudiced  though  certain  of  the  findings  in  favor  of  defendant  are  out- 

side the  issues  made  by  the  pleadings. — Goon  v.  Proctor  ct  al.,  526. 

WITNESSES. 

As  to  cross-examination,  see  Criminal  Law,  9,  12 

Cross-Examination,  2. 
As  to  privilege,  see  Criminal  Law,  10,  11,  12,  13. 

WORDS    AND   PHRASES. 

'  *  Abandonmen  t ' ' — 

McDcrmott  Mining  Co.  v.   McDermott  ct  al.,  150-151. 
"Collateral  attack" — 

Haupt  et  al.  v.  Simington  et  al.,  483. 
"Doing  business  In  this  state" — 

State  v.  Rocky  Mt.  Bell  Telephone  Co.,  395. 
"Forfeiture" — 

McDermott  Mining  Co.  v.  McDermott  et  al.,  151. 
"Indebtedness" — 

Jordan  et  al.  v.  Andrus  et  al.,  26. 
"Limitations" — 

Finlcn  v.  Heinze  et  al.,  115. 
"Party  Aggrieved" — 

In  re  Davis'  Estate,  239. 
"Regulations" — 

Finlen  v.  Heinze  et  al.,  116. 
"Res  gestae" — 

Anaconda  Copper  Mining  Co.  v.  Heinze  et  al.,  16S. 
"Re*  inter  alio*  acta"— 

State  v.  Tight,  337. 

WRIT   OF   SUPERVISORY  CONTROL. 
See  Supreme  Court.  ' 
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612  Real  Estate. 

enter  a  decree  affirming  a  compromise  of  swell  a  contest,  and  ascertaining 
tbe  share   to   which   the   parties   are  respectively   entitled. — /■   re    DmrW 

Estate,  490. 

Partial  Distribution  of  an  Estate 

5.  Where,  in  proceedings  for  the  partial  distribution  of  an  estate,  it  ap- 
pears that  one  of  petitioning  distributee*,  who  applied  by  attorney,  is  in- 
competent, and  has  no  guardian,  an  order  directing  distribution  to  him  is 
erroneous. — In  re  DavW  Estate,  490. 

QUIETING  TITLE. 

See  Actios,  2. 

Constitution-,  6. 

Equity,  3. 

Evidence,  22. 

Mixes  and  Mining,  8/  9,  10,  11,  21. 

RAPE. 

See  Criminal  Law. 

REAL  ESTATE. 
Unfenced   Land — Trespassing  Cattle — Injury — Landowner's  Liability. 

1.  Political  Code,  Section  3258,  and  the  custom  of  the  state  making  the 
maintenance  of  a  legal  fence  by  a  landowner  a  prerequisite  to  recorery  for 
trespass  by  domestic  animals  of  another,  do  not  charge  the  landowner  with 
tbe  duty  to  keep  cattle  lawfully  at  large  from  coming  on  his  land,  or  make 
their  entry  thereupon  rightful,  so  as  to  make  him  liable  for  injuries  to  such 
animals  caused  by  the  existence  of  dangerous  agencies  on  the  land,  but  not 
wantonly  or  intentionally  caused. — Beinhorn  v.  Gristcold,  79. 

Estoppel — Deed — After-Acquired  Title. 

2.  Compiled  Statutes  of  1887,  Fifth  Division,  Section  267,  provides  that  if 
any  person  convey  any  real  estate  by  conveyance  purporting  to  convey  the 
fee  simple,  and  shall  not  have  the  legal  estate,  but  shall  afterwards  acquire 
the  same,  the  estate  subsequently  acquired  shall  pass*  to  the  grantee.  In  a 
deed  to  a  mining  claim  the  grantor  "granted,  bargained,  and  sold**  the 
name,  and  the  habendum  expressly  covenanted  that  the  grantor  conveyed 
all  right,  title,  Interest,  and  estate  which  might  thereafter  be  acquired  by 
any  patent  Issued  by  the  government  under  the  proceedings,  previously  in- 
stituted. Held,  that  under  the  statute  the  words  "granted,"  etc.,  and  under 
the  common  law  the  habendum,  were  sufficient  to  estop  the  grantor  from 
asserting  an  after-acquired  title  Inconsistent  with  the  title  intended  to  be 
conveyed. — McDermott  Mining  Co.  v.  McDcrmott  et  oJ.,  143. 

Bona  Fide  Purchaser. 

3.  Where  at  the  time  of  the  execution  of  a  deed  to  mining  property  tbe 
grantee  knew  that  another  was  in  possession  of  the  property,  and  claiming 
under  an  adverse,  unrecorded  deed,  the  grantee  was  not  an  innocent  pur- 
chaser.— Wctzstein  v.  Largey  et  al.,  212. 

Quitclaim  Deed. 

4.  A  purchaser  under  a  quitclaim  deed  takes  only  such  title  as  the  grantor 
has,  and  subject  to  any  prior  deed  by  the  grantor  to  the  same  property. — 
Wetzatein  v.  Largey  et  al.,  212. 
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Contract  to  Sell  Land — After-Acquired  Title. 

5.  Where  the  owner  of  an  undivided  portion  of  a  tract  of  land  authorised 
his  agent  to  sell  a  piece  of  such  tract,  and  after  Buch  sale  such  owner  ac- 
quired the  entire  legal  title  to  such  piece  by  partition,  he  held  such  title 
for  the  benefit  of  his  vendee,  and  could  enforce  performance  of  the  con- 
tract.— Cobban  v.  Hecklen,  245. 

RECEIVERS. 

Corporations — Appointment  of  Receiver — Power  to  Bring  Action. 

Where  a  receiver  was  appointed  for  a  corporation,  but  a  stay  was  granted 
pending  a  hearing  in  the  supreme  court,  the  corporation  had  full  power  to 
bring  suit  until  the  receiver  took  possession,  and  after  his  discharge  to 
prosecute  to  completion  an  action  so  commenced  during  the  stay. — Boston 
&  Montana  Consol.  C.  &  8.  Mining  Co.  v.  Montana  Ore  Purchasing  Co.  et 
al.,  431. 

RULES  OF  SUPREME  COURT. 
Mandamus — Motion  to  Quash. 

1.  Under  Subdivision  2  of  Rule  II  of  the  Supreme  Court,  when  the  court 
orders  the  writ  of  mandate  to  go,  it  decides  the  reasons  set  forth  in  the 
application  (which  render  it  necessary  that  the  writ  should  issue  origi- 
nally from  the  supreme  court),  to  be  sufficient,  and  a  motion  to  quash  not 
traversing  the  averments  of  the  application  nor  setting  out  new  matter  in 
avoidance,  admits  as  true  the  matters  urged  as  reasons,  and  will  not  raise 
the  question  of  the  sufficiency  of  such  reasons  for  reconsideration. — State 
em  rel.  Donovan  v.  Ledicidge,  197. 

Defective  Brief — Assignments  of  Error. 

2.  Where  assignments  of  error  in  rn lings  as  to  the  admission  of  evidence 
do  not  refer  to  the  page  of  the  transcript  where  the  matters  are  to  be 
found,  the  assignments  will  not  be  considered. — Reins  v.  King,  511. 

Appellant's  Failure  to  File  Brief — Dismissal. 

3.  Where  appellant  has  failed  to  file  and  serve  a  brief,  as  required  by 
Supreme  Court  Rule  X,  Subdivision  5,  the  appeal  will,  on  motion,  be  dis- 
missed at  the  costs  of  the  appellant. — Butler  v.  McCormick,  515. 

Defective  Brief — Affirmance. 

4.  Where  appellant's  brief  totally  fails  in  substantial  particulars  to  com- 
ply with  the  requirements  of  Subdivisions  "a"  and  "b"  of  Subsection  3  of 
Supreme  Court  Rule  X,  the  judgment  or  order  appealed  from  will  be  af- 
firmed, without  regard  to  whether  the  court's  attention  is  called  to  the 
defect  in  the  brief  by  the  adverse  party  or  not. — Casey  et  at.  v.  Thieviege 
et  al.,  516. 

Defective  Brief — Affirmance. 

5.  The  failure  of  appellant's  brief  to  comply  with  the  requirements  of 
Supreme  Court  Rule  X,  Section  3,  warrants  an  affirmance  of  the  judgment 
or  order  appealed  from. — Elliott  et  al.  v.  Martin  et  ah,  519. 

SERVICE. 

As  V>  acknowledgment  by  attorney  of  service  of  notice  of  appeal,  see 
Appeal,  26,  27. 
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8tabe  decisis. 

Matters  of  Practice. 

Decisions  upon  mere  matters  of  practice  will  not  be  disturbed,  even  If  erro- 
neous, unless  it  is  apparent  that  injustice  will  likely  result  from  adherence 
thereto,  or  that  a  change  will  not  work  a  wrong. — Carr,  Ryder  d  Adams 
Co.  v.  Closser  et  al.,  94. 

STATUTE  OP  FRAUDS. 
Contract  to  Sell  Land — Agent. 

1.  The  authority  of  an  agent  to  contract  to  sell  land  in  August,  1894,  was 
not  required  to  be  in  writing,  and  could  be  shown  by  oral  testimony,  or  any 
evidence  legitimately  raising  the  inference  of  agency ;  since  CItII  Code, 
Sections  2185,  3085,  and  Code  ol  Civil  Procedure,  Section  3276,  requiring 
such  authority  to  be  in  writing,  did  not  take  effect  until  July  1,  1895. — 
Cobban  v.  Hecklen,  245. 

Oral  Contract  to  Sell  Land — Part  Performance. 

2.  A  co-owner  of  a  placer  claim,  for  himself  and  as  agent  of  the  other 
owners,  including  plaintiff,  by  oral  agreement  sold  one  acre  thereof,  to  de- 
fendant, the  deed  to  be  delivered  when  patent  was  obtained,  and  the  pur- 
chase price  to  be  then  paid.  Defendant,  under  such  agreement,  entered  into 
possession,  and  improved  such  acre.  Thereafter  plaintiff  was  informed  of 
such  agreement,  and  assured  defendant  that  it  would  be  carried  out,  and, 
relying  on  the  agreement  and  such  assurance,  he  made  further  valuable 
Improvements.  Two  years  thereafter  such  claim  was  partitioned  by  such 
owners.  Plaintiff,  thereby  acquiring  the  entire  legal  title  to  such  acre, 
brought  ejectment  to  recover  such  acre.  Held,  that  there  was  sufficient 
part  performance  to  take  the  agreement  out  of  the  provisions  of  Compiled 
Statutes,  1887,  Fifth  Division,  Section  219,  requiring  contracts  for  the  sale 
of  land  to  be  in  writing. — Cobban  v.  Hecklen,  245.     . 

STATUTE   OF   LIMITATIONS. 
Suits  in  Equity. 

1.  The  statute  of  limitations  (Compiled  Statutes  1887,  First  Division, 
Section  47 ;  Code  of  Civil  Procedure  1895,  Section  518)  applies  to  suits  in 
equity  as  well  as  to  actions  at  law. — Mantle  v.  Speculator  Mining  Co.,  473. 

Express  Trust — Action  to  Enforce. 

2.  As  between  the  trustee  of  an  express  trust  and  the  cestui  que  trust,  the 
statute  of  limitations  commences  to  run  from  the  date  of  the  disavowal  of 
the  trust  by  the  trustee,  and  knowledge  of  such  disavowal  by  the  ccatui  que 
trust. — Mantle  v.  Speculator  Mining  Co.,  473. 

Express  Trust — Action  to  Enforce. 

3.  Plaintiff  and  L.  purchased  in  1884  an  undivided  interest  in  a  mining 
claim,  and  by  mutual  oral  agreement  the  title  was  taken  in  L.'s  name;  L. 
continued  to  so  hold  the  property  until  1893,  at  which  time  plaintiff  de- 
manded a  deed  lor  his  interest,  and  L.  refused  to  make  the  deed,  disavowed 
the  trust  and  denied  plaintiff's  interest  in  the  property.  Held,  that  an 
action  commenced  by  plaintiff  in  1902  against  a  purchaser  of  the  property 
at  judicial  sale,  to  secure  a  decree  adjudging  plaintiff  the  owner  of  a  certain 
interest  therein,  for  an  accounting  for  ores  extracted  by  defendant,  and  for 
an  injunction   restraining  defendant  from  removing  ores  therefrom, — was 
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barred  by  the  statute  of  limitations. — Mantle  v.  Speculator  Mining  Co., 
473. 

Suspension — Action  Pending. 

4.  The  pendency  of  another  suit  operates  to  suspend  the  statute  of  limi- 
tations only  as  to  the  particular  suit  brought,  and  not  as  to  the  cause  of 
action  there  involved. — Mantle  v.  Speculator  Mining  Co.,  473. 

STATUTES. 

List  of  Statutes  of  Montana  Cited  or  Construed.) 
Bannack   Statutes,  1804. 

Page  92,    Section   233 , 307 

Codified  Statutes  of  1871-72. 

Page  94,  Section  303 307 

Revised  Statutes  of  1879. 

Page  110,  Section  354 307,  312 

Compiled  Statutes  of  1887. 
First  Division   (Code  of  Civil  Procedure). 

Section    47 47G,  477 

Section     36G 307,  ."539 

Section    438 96,  97,  98 

Section   445 : 240 

Second  Division   (Probate  Practice  Act). 

Sections  284-287 240 

Fifth  Division,  (General  Laws). 

Section   217 257 

Section   219 257,  258,   200 

Section  220 257,  258 

Section   221 ...  ; 258 

Section   228.  . .  .* 257 

Section  207 149,  150 

Section  285 149 

Section   492 170 

Section   493 170 

Section  1497 137 

Laws  of  1889. 
Page   136    (Elections) 176 

Laws  of  1893. 

Page  113   (Municipal  Corporations) 137 

Codes  of  1895. 
(Political  Code.) 

Section  603 106,  107 

Section  1612 • 176 

Section  3258 88 

Section   3611 372,   374,   376 

Section  3612 372,  373,  374,  375,  376,  377 
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Section  3827 408,  400,  41« 

Section  3828 408.  400 

Section  3829 408 

Section  3940 439 

8ectlon  4043 421 

Section  4044 387 

Section  4048 387.  388 

Section  4063 381-387 

Section  4064 381-3S7 

Section  4065 382-387 

Section  4068 382-387 

Section  4070 387,  3*8 

Section  4071 395,  399,  401,  402,  404,  425 

Section  4074 421,  427.  428 

Section  4075 386 

Section  4079 386 

Section  4083 382 

Section  4084 382,  385.   387 

Section  4724 33 

Section  4800 26,    137 

Section  4811 2U8 

Section  4812 208 

Section  5000 33 

Section  5001 33 

Section  5004 33 

Section  5005 34 

Section  5165 384 

Section  5183 137 

Section  5184 137 

(Civil  Code.) 

Section   1012 170 

Section  1013 170 

Section   1020 59 

Section  1921 59 

Section  2004 62 

Section  2185 257 

Section   2186 18,  57 

Section   2204 57 

Section  2281 ■ 17,  21 

Section   2296 90.   91 

Section   3085 257 

Section   3080 258 

(Code  of  Civil  Procedure.) 

Section   21 112,  113,   117 

Section  23 112,  113.   118 

Section    111 324 

Section  112 324 

Section    232 330 

Section   241 330,  332 

Section   242 331 

Section  243 331 

Section   262 331,  332 

Section  370 323 

Section  372 200 

Section  373 201,  202,  203,  325 

Section  374 ". 325 

Section   304 355 
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Section  460 305 

Section  518 476,   477 

Section  582 310 

Section   720 406 

Section  955 433 

Section   1114 256 

Section  1115 256 

Section   1116 256 

Section  1151 98 

Section    1170 .241 

Section  1171 ^ 39,  256 

Section   1173 '. 534 

Section  1176 95,  96,  98 

Section   1196 95,  485 

Section  1310 296.  305,  307,  539 

Section   1688 159 

Section  1721 239,  240 

Section  1722 113,  115,  117,  118,  2S9,  240,  244,  419 

Section  1723 113,  115,  117,  118 

Section  1738 95,   96 

Section  1740 268 

Section   1742 115,  352 

Section  1761 524 

Section   1763 180 

Section  1810 444,  445,  446,  447 

Section  1853 324 

Section  1855 324 

Section  1866 203,  323 

Section  1867 41,  42,  43,  322,  514 

Section  1869 42,  43 

Section  1874 202,   203 

Section  1892 106 

Section   1895 101 

Section  1941 525 

Section   1948 447 

Section  2050 420 

Section  2080 75 

Section  2081 74,  75,  76,  77 

Section  2092 74,  75,  76,  77 

Section  2179 392 

Section  2183 129,  130,  131,  132 

Sections   2320-2382 496 

Section   2608 496 

Section  2687 418 

Sections   2830-2833 240 

Section  2835 240,  241,  495,  497 

Sections  2840  et  aeq 499 

Section   2913 242,   243 

Section  2921 242 

Section   2923 242 

Section  2924 ,-242,   243 

Section  3120 363 

Section  3126 337 

Section   3132 18,   56 

Section  3136 -. 57 

Section  3145 '  •  •    400 

Section  3146 ! 57,   337 

Section   3265 260 

Section   3275 258 

Section   3276 257 
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stare]  decisis. 

Matters  of  Practice. 

Decisions  upon  mere  matters  of  practice  will  not  be  disturbed,  even  if  erro- 
neous, unless  it  is  apparent  that  injustice  will  likely  result  from  adherence 
thereto,  or  that  a  change  will  not  work  a  wrong. — Carr,  Ryder  <£  Adams 
Co.  v.  Closser  et  at.,  94. 

STATUTE  OF  FRAUDS. 
Contract  to  Sell  Land — Agent. 

1.  The  authority  of  an  agent  to  contract  to  sell  land  in  August,  1894,  was 
not  required  to  be  in  writing,  and  could  be  shown  by  oral  testimony,  or  any 
evidence  legitimately  raising  the  inference  of  agency;  since  Civil  Code, 
Sections  2185,  3085,  and  Cqde  of  Civil  Procedure,  Section  3276,  requiring 
such  authority  to  be  in  writing,  did  not  take  effect  until  July  1,  1895. — 
Cobban  v.  Hecklen,  245. 

Oral  Contract  to  Sell  Land — Part  Performance. 

2.  A  co-owner  of  a  placer  claim,  for  himself  and  as  agent  of  the  other 
owners,  including  plaintiff,  by  oral  agreement  sold  one  acre  thereof,  to  de- 
fendant, the  deed  to  be  delivered  when  patent  was  obtained,  and  the  pur- 
chase price  to  be  then  paid.  Defendant,  under  such  agreement,  entered  into 
possession,  and  improved  such  acre.  Thereafter  plaintiff  was  Informed  of 
such  agreement,  and  assured  defendant  that  it  would  be  carried  out,  and, 
relying  on  the  agreement  and  such  assurance,  he  made  further  valuable 
improvements.  Two  years  thereafter  such  claim  was  partitioned  by  such 
owners.  Plaintiff,  thereby  acquiring  the  entire  legal  title  to  such  acre, 
brought  ejectment  to  recover  such  acre.  Held,  that  there  was  sufficient 
part  performance  to  take  the  agreement  out  of  the  provisions  of  Compiled 
Statutes,  1887,  Fifth  Division,  Section  219,  requiring  contracts  for  the  sale 
of  land  to  be  in  writing. — Cobban  v.  Hecklen,  245.      . 

STATUTE   OF   LIMITATIONS. 
Suits  in  Equity. 

1.  The  statute  of  limitations  (Compiled  Statutes  1887,  First  Division, 
Section  47 ;  Code  of  Civil  Procedure  1895,  Section  518)  applies  to  suits  in 
equity  as  well  as  to  actions  at  law. — Mantle  v.  Speculator  Mining  Co.,  473. 

Express  Trust — Action  to  Enforce. 

2.  As  between  the  trustee  of  an  express  trust  and  the  cestui  que  trust,  the 
statute  of  limitations  commences  to  run  from  the  date  of  the  disavowal  of 
the  trust  by  the  trustee,  and  knowledge  of  such  disavowal  by  the  cestui  que 
trust. — Mantle  v.  Speculator  Mining  Co.,  473. 

Express  Trust — Action  to  Enforce. 

3.  Plaintiff  and  L.  purchased  in  1884  an  undivided  Interest  in  a  mining 
claim,  and  by  mutual  oral  agreement  the  title  was  taken  in  L.'s  name ;  L. 
continued  to  so  hold  the  property  until  1893,  at  which  time  plaintiff  de- 
manded a  deed  xor  his  interest,  and  L.  refused  to  make  the  deed,  disavowed 
the  trust  and  denied  plaintiff's  Interest  in  the  property.  Held,  that  an 
action  commenced  by  plaintiff  in  1902  against  a  purchaser  of  the  property 
at  judicial  sale,  to  secure  a  decree  adjudging  plaintiff  the  owner  of  a  certain 
interest  therein,  for  an  accounting  for  ores  extracted  by  defendant,  and  for 
an  injunction   restraining  defendant  from  removing  ores  therefrom, — was 
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barred  by  the  statute  of  limitations. — Mantle  v.  Speculator  Mining  Co., 
473. 

Suspension — Action  Pending. 

4.  The  pendency  of  another  suit  operates  to  suspend  the  statute  of  limi- 
tations only  as  to  the  particular  suit  brought,  and  not  as  to  the  cause  of 
action  there  involved. — Mantle  v.  Speculator  Mining  Co.,  -473. 

STATUTES. 

List  of  Statutes  of  Montana  Cited  or  Construed.) 
Baknack   Statutes,  1804. 

Page  92,    Section   233 307 

Codified  Statutes  op  1871-72. 

Page  94,  Section  303 307 

Revised  Statutes  of  1879. 

Page  110,  Section  354 307,  312 

Compiled  Statutes  of  1887. 
Fibst  Division   (Code  of  Civil  Procedure). 

Section    47 470,  477 

Section    360 307,  339 

Section    438 96,  97,  98 

Section   445 : 240 

Second  Division   (Probate  Practice  Act). 

Sections  284-287 240 

Fifth  Division,  (General  Laws). 

Section   217 257 

Section  219 257,  238,   260 

Section  220 257,  258 

Section   221 ...  k 258 

Section   228.  .  .  * 257 

Section  207 149,  3  50 

Section  285 149 

Section   492 170 

Section   493 170 

Section  1497 137 

Laws  of  1889. 
Page   136    (Elections) 176 

Laws  of  1893. 

Page  113   (Municipal  Corporations) 137 

Codes  of  1895. 
(Political  Code.) 

Section  603 106,  107 

Section  l.*12 • 176 

Section   3258 88 

Section   3611 372,  374,   376 

Section  3612 372,  373,  374,  373,  370,  377 
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Section  3827 408,  400,  410 

Section  3828 408,  409 

Section  3829 '. 408 

Section  3940 439 

Section  4043 421 

Section  4044 387 

Section  4048 387,   388 

Section  4063 381-387 

Section  4064 381-387 

Section  4065 382-387 

Section  4068 382-387 

Section  4070 387,  3S8 

Section  4071 395,  399,  401,  402,  404,  425 

Section  4074 ! 421,  427,  428 

Section  4075 386 

Section  4079 386 

Section  4083 382 

Section  4084 382.  385,  387 

Section  4724 33 

Section  4800 26,   137 

Section  4811 208 

Section  4812 208 

Section  5000 33 

Section  5001 33 

Section  5004 33 

Section  5005 34 

Section  5165 384 

Section  5183 137 

Section  5184 137 

(Civil  Code.) 

Section  1012 170 

Section  1013 170 

Section  1920 59 

Section  1921 59 

Section  2004 62 

Section  2185 257 

Section  2186 18,  57 

Section  2204 57 

Section  2281 • 17,  21 

Section  2296 90.   91 

Section  3085 257 

Section  3086 258 

(Code  of  Civil  Procedure.) 

Section  21 112,  113.  117 

Section  23 112,   113,   118 

Section  111 324 

Section  112 324 

Section  232 330 

Section  241 330,  332 

Section  242 331 

Section  243 331 

Section  262 331,   332 

Section  370 325 

Section  372 200 

Section  373 201,  202,  203,  323 

Section  374 : 325 

Section  394 355 
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Section  460 305 

Section  518 476,  477 

Section  582 310 

Section  720 406 

Section  955 433 

Section  1114 256 

Section  1115 256 

Section  1116 256 

Section  1151 98 

8ection  1170 :  241 

Section  1171 % 39,  256 

Section  1173 '. 534 

Section  1176 95,  96,  98 

Section  1196 95,  485 

Section  1310 296.  &05,  307,  539 

Section  1688 159 

Section  1721 239,  240 

Section  1722 113,  115,  117,  118,  2S9,  240,  244,  419 

Section  1723 113,  115,  117,  118 

Section  1738 95,   96 

Section  1740 268 

Section  1742 115,  352 

Section  1761 524 

Section  1763 180 

Section  1810 444,  445,  446,  447 

Section  1853 324 

Section  1855 324 

Section  1866 203,  323 

Section  1867 41,  42,  43,  322,  514 

Section  1869 42,  43 

Section  1874 202.  203 

Section  1892 106 

Section  1895 101 

Section  1941 525 

Section  1948 447 

Section  2050 420 

Section  2080 75 

Section  2081 74,  75,  76,  77 

Section  2092 74,  75.  76,  77 

Section  2179 392 

Section  2183 129,  130,  131,  132 

Sections   2320-2382 496 

Section  2608 496 

Section  2687 418 

Sections   2830-2833 240 

Section  2835 240,  241,  495,  497 

Sections  2840  et  aeq 499 

Section  2913 242,  243 

Section  2921 242 

Section  2923 242 

Section  2924 ,242,  243 

Section  31 20 363 

Section  3126 337 

Section  3132 18,   56 

Section  3136 "■ 57 

Section  3145 » •  ■  400 

Section  3146 : 37,  337 

Section  3265 260 

Section  3275 258 

Section  3276 257 
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Section  3376 263 

Section  3380 285 

Section  3390 364 

(Penal  Code.) 

Section  361 457 

Section  362 457 

Section  401 228 

Section  822 228 

Section  1232 228 

Section  2036 329 

Section  2037 , 330 

Section  2038 330 

Section  2039 '. 330 

Section  2081 461 

Section  2082 , 336 

Section  2146 228 

Section  2151 228 

Section  2170 329 

Section  2272 65 

Section  2278 64,  65,  67 

Section  2320 229 

Section  2600 229 

Laws  op  1897. 

Page   198    (Licenses) 381-387 

Page  202   (Licenses) 395 

Page  203   (Municipal   Corporations) 137,  138 

Laws  of  1899. 

Page  146   (Appeals) 113,  239 

STATUTORY  CONSTRUCTION. 
Amendment — "To  Read  as  Follows." 

1.  Where  a  provision  of  a  statute  is  amended  by  an  Act  using  the  words 
"to  read  as  follaws,"  it  must  be  the  intention  of  the  lawmakers  to  make 
the  amendment  a  substitute  for  the  old  provision,  and  to  have  it  take  its 
place  exclusively. — City  of  Helena  v.  Rogan  et  ah,  135. 

Repeal  by  Implication — Liquor  Licenses. 

2.  Political  Code,  Section  4063,  declares  that  every  person  who  sells  In- 
toxicating liquors  in  less  quantities  than  one  quart  must  obtain  a  license 
at  specified  rates  therefor.  Section  4064  provides  that  every  person  who, 
at  a  fixed  place  of  business,  sells  any  merchandise,  wines  or  liquors,  shall 
pay  a  license  of  a  smaller  sum.  Section  4065  declares  that  the  sale  of 
liquors  by  persons  licensed  under  the  preceding  section  must  not  be  in  less 
quantity  than  one  quart.     House  Bill  No.  162  of  the  session  of  1897  was 

•  entitled,  "An  Act  to  amend  Sections  4063,  4064,  4065,  4068  and  4083  of 
the  Political  Code/*  etc.,  and  Section  4063  was  in  fact  amended  by  putting 
sellers  of  all  kinds  of  intoxicating  liquors  Into  two  classes,  to- wit,  those 
who  sell  in  quantities  less  than  one  quart,  and  those  who  sell  in  quantities 
not  less  than  one  quart.  Section  4064,  though  mentioned  In  the  title  of  the 
amendatory  act,  was  not  mentioned  In  the  body  of  the  act.;  but  Section 
4065  was  amended  so  as  to  leave  out  all  reference  to  Section  4064,  and 
those  who  sell  liquors  under  the  provisions  of  that  section.  Held,  that, 
though  not  mentioned,  Section  4064  was  amended  by  impl'catlon,  so  that 
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after  the  passage  of  the  act  of  1897  a  person  was  not  entitled  to  sell 
liquors  under  the  merchant's  license  provided  for  In  Section  4064. — State 
v.  Courtney,  378. 

Interpretation  of  Statutes — Province  of  Court. 

3.  It  is  the  province  of  the  court  to  construe  a  statute  as  it  finds  It,  not 
to  read  into  it  terms  which  are  not  there  under  any  fair  interpretation  of 
the  language  used. — State  v.  Northern  Pac.  Express  Co.,  419. 

SUPREME  COURT. 

See  Rules  of  Supreme  Court. 
Injunction,  13. 

Appellate  Jurisdiction. 

1.  Under  Constitution,  Article  VIII,  Sections  2,  3,  conferring  appellate 
jurisdiction  upon  the  supreme  court  in  all  cases  at  law  and  in  equity, 
under  such  limitations  and  regulations  as  may  be  prescribed  by  law,  and 
giving  such  court  power  to  issue  original  writs  in  aid  of  such  jurisdiction, 
the  power  of  limitation  given  the  legislature  does  not  extend  to  the  right 
of  appeal  from  final  judgments,  or  to  the  power  of  the  court  on  such  ap- 
peals, but  merely  to  the  time  when  and  within  which  appeals  may  be  taken, 
to  matters  of  procedure,  and  to  the  extent  of  relief  to  be  granted  on  ap- 
peals from  Interlocutory  orders. — Finlen  v.  Heinze  et  al.,  107. 

Appellate  Jurisdiction. 

2.  Under  Constitution,  Article  VIII,  Sections  2,  3,  conferring  appellate 
jurisdiction  on  the  supreme  court  "under  such  regulations  as  may  be  pre- 
scribed by  law,"  if  the  legislature  fails  to  provide  the  necessary  appellate 
procedure,  the  court  may  adopt  rules  for  itself  in  the  place  thereof. — Finlen 
v.  Heinze  et  al.,  107. 

Appellate  Jurisdiction. 

3.  Constitution,  Article  VIII,  Sections  2,  3,  confer  appellate  jurisdiction 
on  the  supreme  court  under  such  limitations  as  may  be  or  escribed  by  law, 
with  authority  to  issue  original  writs  in  aid  of  such  jurisdiction.  Code  of 
Civil  Procedure,  Section  21,  authorizes  such  court  to  affirm,  reverse,  or 
modify  any  judgment  or  order  appealed  from.  Section  23  authorizes  such 
court  to  continue  in  force  an  injunction  or  grant  an  injunction  pending  an 
appeal  from  an  order  refusing  or  dissolving  an  injunction.  Sections  1722, 
1723,  as  amended  by  Acts  of  1899,  p.  146,  enumerate  appealable  orders, 
and  authorize  the  supreme  court  to  stay  any  of  the  Orders  so  enumerated ; 
and  Section  1742  authorizes  such  court  to  review  on  appeal  any  interme- 
diate order  not  itself  appealable.  Held,  that  the  statutes  do  not  limit  the 
right  of  appeal  from  final  judgment,  or  the  power  of  the  supreme  court  on 
such  appeals,  but  merely  provide  for  independent  appeals  from  interlocu- 
tory judgments  and  the  extent  of  relief  to  be  granted  thereon. — Finlen  v. 
Heinze  et  al,  107. 

Inherent  Powers. 

4.  An  appellate  court  has  inherent  power  to  preserve  the  subject  of  liti- 
gation and  the  status  of  the  parties  pending  an  appeal. — Finlen  v.  Heinze 

et  al.,  107. 

Jurisdiction — Writ  of  Injunction. 

5.  Under  Constitution,  Article  VIII,  Section  3,  the  writ  of  Injunction  ex- 
pressly mentioned  Is  a  jurisdictional,  prerogative  writ,  correlative  with  the 
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writ  of  mandamus;  the  writ  of  injunction,  used  as  it  ordinarily  la  as  a 
judicial  writ  in  aid  of  Jurisdiction,  and  not  as  a  prerogative  writ,  is  one  of 
the  writs  classed  with  "other  original  and  remedial  writs." — Finlen  v. 
Heinze  et  al.,  107. 

Jurisdiction — Writ  of  Injunction. 

6.  Under  Constitution,  Article  VIII,  Section  3,  authorizing  the  supreme 
court  to  issue  such  original  and  remedial  writs  as  may  he  necessary  to  the 
complete  exercise  of  its  appellate  jurisdiction,  the  supreme  court  may  en- 
join the  operation  of  a  mine,  and  require  it  to  be  preserved  in  statu  quo 
pending  an  appeal  In  a  case  Involving  the  title  thereto. — Finlen  v.  Heinze 
et  al.,  107. 

Appellate  Jurisdiction. 

7.  Constitution,  Article  VIII,  Section  3,  provides  that  "the  appellate  juris- 
diction of  the  supreme  court  shall  extend  to  all  cases  at  law  and  in  equity, 
subject,  however,  to  such  limitations  and  regulations  as  may  be  prescribed 
by  law.  Section  15  declares  that  "writs  of  error  and  appeals  shall  be  al- 
lowed from  the  decisions  of  the  said  district  courts  to  the  supreme  court 
under  such  regulations  as  may  be  prescribed  by  law."  Held,  that  the  power 
of  limitation  given  to  the  legislature  by  Section  3  does  not  authorize  it  to 
limit  absolutely  the  appellate  jurisdiction  of  the  supreme  court,  to  the 
extent  of  cutting  off  all  right  of  appeal,  but  merely  enables  the  legislature 
to  enact  reasonable  regulations  as  to  the  time  in  which  and  the  mode  by 
which  an  appeal  is  to  be  taken. — Finlen  v.  Heinze  et  al.,  107. 

Jurisdiction — Writ  of  Supervisory  Control — Contempt. 

8.  Code  of  Civil  Procedure,  Section  2183,  providing  that  the  judgment  in 
a  case  of  contempt  Is  final  and  conclusive,  and  there  Is  no  appeal ;  but  the 
action  of  a  district  court  can,  be  reviewed  on  a  writ  of  certiorari  by  the 
supreme  court,  if  intended  to  preclude  the  supreme  court  from  reviewing, 
except  by  certiorari,  a  judgment  of  contempt,  violates  Constitution,  Article 
VIII,  Section  2,  giving  the  supreme  court  a  general  supervisory  control 
over  all  inferior  courts,  under  such  regulations  and  limitations  as  may  be 
prescribed  by  statute ;  a  writ  of  supervisory  control  being  the  only  means 
by  which  the  question  whether  there  Is  evidence  to  support  a  judgment  of 
contempt  can  be  determined. — State  ex  rel.  Sutton  v.  District  Court,  128. 

Jurisdiction — Supervisory   Control. 

0.  To  the  supreme  court,  under  the  constitution,  has  been  confided  and 
intrusted  the  ultimate  and  supreme  Judicial  power  of  supervisory  control 
over  all  inferior  courts ;  it  Is  a  power  liable  to  abuse,  and  should  be  exer- 
cised with  discretion,  caution,  sparingly,  and  only  in  exigent  cases,  to  pro- 
tect a  manifest  right  or  to  redress  a  palpable  wrong. — State  ex  rel.  Sutton 
v.  District  Court,  131. 

Jurisdiction — Supervisory  Control. 

10.  The  power  to  exercise  supervisory  control  over  Inferior  courts,  being 
conferred  upon  the  supreme  court  by  a  constitutional  grant,  cannot  be  les- 
sened or  Interfered  with  by  the  legislature ;  it  may,  of  course,  prescribe 
reasonable  regulations  and  limitations  as  to  the  time  within  which,  and 
the  mode  by  which,  the  relief  may  be  sought,  but  it  is  without  power  to 
deprive  the  supreme  court  of  any  part  of  its  constitutional  jurisdiction. — 
State  ex  rel  Sutton  v.  District  Court,  131. 

Contempt — Writ  of  Supervisory  Control — Review. 

11.  On  an  application  for  a  writ  of  supervisory  control  to  annul  a  con- 
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tempt  order,  the  supreme  court  may  look  into  the  evidence  properly  before 
it  for  the  purpose  of  ascertaining  whether  there  was  any  substantial  evi- 
dence on  which  to  base  the  order.— State  ex  rel.  Boyle  et  al.  v.  District 
Court,  134. 

Writ  of  Supervisory  Control — Review. 

12.  The  writ  of  supervisory  control  can  be  employed  only  in  exigent  cases 
to  remedy  manifest  wrongs  which  cannot  be  otherwise  righted,  hence  a 
writ  of  supervisory  control  will  not  be  granted  (at  least  where  the  case  is 
not  shown  to  be  exigent)  to  correct  alleged  errors  in  the  decisions  of  a 
trial  court  that  a  complaint  does  not  state  a  cause  of  action,  discharging 
the  jury,  and  entering  judgment  for  defendant,  the  same  being  reviewable 
on  motion  for  new  trial  or  on  appeal. — State  ex  rel.  Harris  v.  District 
Court,  280. 

Writ  of  Supervisory  Control — Remedy  by  Appeal. 

13.  Code  of  Civil  Procedure,  Section  1742,  provides  that  intermediate 
orders  affecting  the  judgment,  and  not  otherwise  appealable,  may  be  re- 
viewed on  appeal  from  the  judgment.  In  a  trial  of  disbarment  proceedings, 
a  motion  for  postponement,  based  on  the  absence  of  witnesses  and  the  In- 
ability of  counsel  to  prepare  the  case  in  the  short  time  given,  was  refused. 
Held,  that  while  the  denial  of  the  motion  might  have  been  contrary  to  law, 
and  while  temporary  Injustice  might  result  therefrom,  yet  the  supreme 
court  would  not  be  justified  in  the  exercise  of  its  extraordinary  super- 
visory power,  in  issuing  a  writ  to  compel  a  postponement,  since  the  error, 
if  any,  and  If  not  corrected  during  the  course  of  the  trial,  or  by  a  final 
favorable  Judgment,  would  be  reviewable  on  an  appeal  from  an  adverse  one. 
— State  ex  rel.  Shores  v.  District  Court  et  al.,  349. 


TAXATION. 
Lien  on  Personalty — Innocent  Purchaser. 

1.  Political  Code  1895,  Section  3827,  provides  that  every  tax  has  the 
effect  of  a  judgment  against  the  person,  and  every  lien  the  force  and  effect 
of  an  execution  duly  levied  against  all  personal  property.  Section  3828 
enacts  that  every  personal  property  tax  is  a  Hen  upon  the  owner's  realty 
from  noon  of  the  first  Monday  in  March,  etc.  Section  3829  authorizes  cer- 
tain real  property  liens  for  real  estate  taxes.  Held,  that  no  tax  lien  at- 
tached to  assessed  personalty,  the  owner  of  which  owned  no  realty ;  and 
hence  the  sale  for  taxes  of  such  personalty  In  the  hands  of  an  innocent 
purchaser  should  be  enjoined. — Walsh  et  al.  v.  Croft,  407. 

Officer  Empowered  to  collect  taxes. 

2.  Constitution,  Article  XVI,  Section  5,  declares  that  there  shall  be  elected 
in  each  county  certain  officers,  among  whom  shall  be  a  treasurer,  who  shall 
be  collector  of  taxes ;  and  Article  III,  Section  29,  declares  that  the  pro- 
visions of  the  constitution  are  mandatory  and  prohibitory  unless  expressly 
declared  otherwise.  Heid,  that  Political  Code,  Section  3940,  providing  that 
the  assessor  must  collect  the  taxes  on  all  personal  property,  when,  in  his 
opinion,  such  taxes  are  not  a  lien  on  real  property  sufficient  to  secure  pay- 
ment thereof,  is  uncpnstitutional  and  void ;  the  legislature  having  no  power 
to  vest  any  person  other  than  the  treasurer  with  power  to  collect  taxes. — 
Mutual  Life  Ins.  Co.  of  New  York  v.  Martien,  437. 
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trial  by  court. 

Reception  of   Inadmissible  Evidence — Presumption. 

Where,  on  a  trial  before  the  court  without  a  jury,  Inadmissible  evidence 
ts  received  over  objection,  bat  It,  as  compared  with  the  evidence  properly 
received,  was  so  trifling  and  unimportant  as  not  of  sufficient  moment  to 
affect  the  result,  the  error  was  presumptively  harmless,  and  it  will  be  pre- 
sumed that  the  trial  court  disregarded  such  evidence. — Cobban  v.  Hecklen, 
245. 

WAIVER  . 

As  to  items  erroneously  included  in  memorandum  of  costs,  see  Costs,  3. 

As  to  premature  bringing  of  action  on  a  note,  see  Action,  1. 

As  to  privilege  of  defendant  in  a  criminal  action,  see  Criminal  Law,  12,  13. 

As  to  motion  for  a  nonsuit,  see  Nonsuit,  3. 

WATER  RIGHTS. 
Abandonment — Evidence. 

1.  Evidence  examined,  and  held  to  sustain  a  finding  fhat  whatever  right 
decedent  had  acquired  by  prior  appropriation  to  the  use  of  the  waters  of 
certain  springs  had  been  abandoned. — Goon  v.  Proctor  et  al.,  526. 

Abandonment — Finding — Harmless  Error. 

2.  Where  the  court  finds  that  plaintiff's  alleged  water  riglu  had  been 
abandoned,  such  finding  Is  conclusive  of  the  plaintiff's  right,  and  she  is 
not  prejudiced  though  certain  of  the  findings  in  favor  of  defendant  are  out- 
side the  issues  made  by  the  pleadings. — Ooon  v.  Proctor  ct  al.,  526. 

WITNESSES. 

As  to  cross-examination,  see  Criminal  Law,  9,  12 

Cboss-Examination,  2. 
As  to  privilege,  see  Criminal  Law,  10,  11,  12,  13. 

WORDS    AND    PHRASES. 

"  Abandonmen  t" — 

McDcrmott  Mining  Co.  v.   McDermott  et  al.,  150-151. 
"Collateral  attack" — 

Haapt  et  al.  v.  Simington  et  al.,  483. 
"Doing  business  in  this  state" — 

State  v.  Rocky  Mt.  Bell  Telephone  Co.,  395. 
"Forfeiture" — 

McDcrmott  Mining  Co.  v.  McDermott  et  al.,  151. 
"Indebtedness" — 

Jordan  et  al.  v.  Andrus  et  al.,  26. 
"Limitations" — 

Finlcn  v.  Heinze  et  al.,  115. 
"Party  AKgrleved" — 

Jn  re  Davis'  Estate,  239. 
"Regulations" — 

Finlcn  v.  Heinze  ct  al.,  116. 
"Res  gestae" — 

Anaconda  Copper  Mining  Co.  v.  Heinze  et  al.,  168. 
"Ren  inter  niin*  acta"— 

State  v.  Tight,  337. 

WRIT   OF   SUPERVISORY  CONTROL. 
See  Supreme  Court.  ' 
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